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Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuatiiig  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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PETITIONER'S  EXHIBIT  No.  1 

This  Agreement,  made  and  entered  into  this  23rd 
day  of  April,  1935,  by  and  between  Rainier  Brewing 
Company,  Inc.,  a  California  corporation  (herein- 
after for  convenience  termed  "Rainier"),  party  of 
the  first  part,  and  Century  Brewing  Association,  a 
Washington  corporation  (hereinafter  for  conven- 
ience termed  "Century"),  party  of  the  second  part., 

Witnesseth : 

Whereas,  Rainier  Brewing  Company,  Inc.,  is  a 
corporation  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  California,  with 
its  principal  office  for  the  transaction  of  business 
located  in  the  City  and  County  of  San  Francisco,  in 
said  State;  and 

Whereas,  Century  Brewing  Association  is  a  cor- 
])oration  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Washington,  with  its 
principal  office  for  the  transaction  of  business 
located  in  the  City  of  Seattle,  in  said  State;  and 

Whereas,  Rainier  is  engaged  in  the  manufacture 
of  beer,  ale,  alcoholic  malt  beverages,  and  other 
products,  with  plants  located  in  the  City  and  County 
of  San  Francisco,  State  of  California,  and  in  the 
City  of  Seattle,  County  of  King,  State  of  Washing- 
ton, and  sells  and  distributes  its  products  in  the 
eleven  western  states,  the  Territories  of  Alaska  and 
Hawaii,  and  elsewhere;  and 

Whereas,  Century  is  engaged  in  the  manufacture 
of  beer  and  other  malt  products  and  is  operating  a 
plant  in  the  City  of  Seattle,  State  of  Washington, 


606  Commissioner  of  Internal  Bevenue 

Petitioner's  Exhibit  No.  1 — (Continued) 
and  markets  its  products  in  the  States  of  Washing- 
ton and  Oregon,  and  the  Territory  of  Alaska  and 
elsewhere ;  and  [631] 

Whereas,  Rainier  and  its  predecessors  in  interest 
have  for  many  years  sold  and  marketed  products 
in  the  State  of  Washington  and  in  the  Territory  of 
Alaska  under  the  trade  names  or  brands  of  "Rai- 
nier" and  "Tacoma,"  and  said  names  or  brands 
are  well  and  favorably  known  in  said  State  and  Ter- 
ritory as  a  result  thereof ;  and 

Whereas,  Century  desires  to  acquire  the  plant  and 
certain  of  the  personal  property  of  Rainier  lo- 
cated in  the  City  of  Seattle,  State  of  Washington, 
by  purchase,  and  to  secure,  by  royalty  contract,  the 
sole  and  exclusive  perpetual  right  and  privilege  of 
manufacturing  and  marketing  beer,  ale  and  other 
alcoholic  malt  beverages  under  the  trade  names  and 
brands  "Rainier^'  and  "Tacoma"  within  the  State 
of  Washington  and  the  Territory  of  Alaska;  and 

Whereas,  Rainier  is  willing  to  sell  said  plant  and 
certain  of  its  personal  property  and  to  grant  said 
perpetual  right  and  franchise  upon  the  terms  and 
conditions  and  for  the  considerations  hereinbelow 
set  forth; 

Now,  Therefore,  for  and  in  consideration  of  the 
mutual  promises  and  covenants  herein  contained, 
and  of  the  payment  to  Rainier  by  Century  of  the 
considerations  herein  agreed  to  be  paid,  the  parties 
hereto  agree  as  follows: 
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Purchase  Agreement 

First :  Rainier  hereby  sells  to  Century,  and  Cen- 
tury hereby  purchases  from  Rainier,  all  of  the 
property  hereinbelow   described,   to-wit: 

(a)  All  the  following  described  property 
situate  in  the  City  of  Seattle,  County  of  King,, 
State  of  Washington: 

A  tract  of  land  comprising  portions  of  tracts 
8  and  9  of  the  Julius  Horton  tracts  recorded 
in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington,  also  an  unplatted  [632] 
tract  of  land  situated  in  the  L.  M.  Collins  Do- 
nation Claim  lying  between  the  easterly  line 
of  said  tract  8  of  the  Julius  Horton  tracts  and 
the  northerly  line  of  former  Nora  Street  in 
Sprague's  Addition  to  the  City  of  Seattle  as 
recorded  in  Vol.  7  of  Plats,  page  49,  records 
of  King  County,  AVashington,  also  portion  of 
vacated  Nora  Street  as  vacated  by  Ordinance 
No.  78  City  of  Georgetown,  also  portion  of 
Block  1,  Sprague's  Addition  and  vacated  alley 
in  said  block,  also  vacated  portion  of  Juneau 
St.  as  vacated  by  Ordinance  No.  35490  City  of 
Seattle,  the  boundaries  of  said  tract  of  lan^d 
are  more  particularly  described  as  follows: 

Commencing  at  the  monument  marking  the 
intersection  of  the  west  line  of  the  said  Julius 
Horton  Tracts  and  the  center  line  of  Duwamisli 
Avenue;  then  S.  34°  23'  39"  E.  along  said  center 
line  187.95  feet ;  thence  N.  55°  36'  21"  E.  30  feet  to 
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the  easterly  margin  of  Duwamish  Ave.  and  the 
true  place  of  beginning;  thence  S.  34°  23'  39"  E. 
along  said  easterly  margin  1449.08  feet;  thence 
continuing  along  the  northerly  margin  of  Du- 
warnish  Ave.,  S.  66°  47'  45"  E.  38.19  feet ;  thence 
S.  70°  45'  24"  E.  44.91  feet  to  the  northwesterly 
margin  of  the  unvacated  portion  of  Juneau 
Street,  as  the  same  is  set  forth  in  Ordinance  No. 
35490  of  Seattle;  thence  N.  55°  41'  06"  E.  123.86 
feet  along  said  Juneau  Street  margin ;  thence  S. 
80°  22'  34"  E.  33.58  feet  along  the  northerly  mar- 
gin of  Juneau  Street;  thence  N.  53°  41'  06"  E. 
7.18  feet  along  said  margin  of  Juneau  Street; 
thence  N.  36°  18'  54"  W.  1472.41  feet  to  point 
of  curve ;  thence  to  the  right  on  a  curve  of  5977.22 
feet  radius  64.85  feet ;  thence  S.  55°  36'  21"  W^ 
151.00  feet  to  the  place  of  beginning. 

Together  with  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  appertaining, 
and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereon;  and 

(b)  Twenty-five  hundred  (2500)  half  barrel  beer 
containers  to  be  selected  by  representatives  of  each 
of  the  parties  hereto  from  the  half  barrel  beer  con- 
tainers belonging  to  Rainier  and  located  in  the  ter- 
ritory hereinafter  described.  [633] 

Second :  In  consideration  of  the  transfer  by  Rai- 
nier to  Century  of  the  property  hereinbefore  de- 
scribed. Century  agrees  to  pay  Rainier  the  sum  of 
Two  Hundred  Fifty  Thousand  Dollars  ($250,000.00) 
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in  lawful  money  of  the  United  States  of  America,  as 
follows : 

Two  Hundred  Thousand  Dollars  ($200,- 
000.00)  on  or  before  the  27th  day  of  May,  1935 ; 

Twenty-five  Thousand  Dollars  ($25,000.00) 
on  or  before  the  27th  day  of  May,  1938;  and 

The  remaining  Twenty-five  Thousand  Dol- 
lars on  or  before  the  27th  day  of  May,  1939; 

said  amounts  to  be  evidenced  by  the  promissory 
notes  of  Century,  dated  as  of  the  date  hereof,  bear- 
ing interest  at  the  rate  of  five  per  cent  (5%)  per 
annum  until  paid;  said  interest  to  be  payable  an- 
nually. 

Third:  It  is  understood  and  agreed  by  and  be- 
tween the  parties  hereto  that  the  real  propei-ty  here- 
inabove described  is  subject  to  the  lien  of  a  Deed 
Trust  executed  by  the  predecessor  in  interest  of  Rai- 
nier to  secure  bonds  issued  and  outstanding;  and 
that  said  property  can  be  released  from  the  lien 
of  said  Trust  Indenture  only  upon  obtaining  the 
unanimous  consent  of  the  holders  of  said  bonds 
issued  and  outstanding.  Rainier  agrees  that  upon 
the  payment  of  the  sum  of  Two  Hundred  Thousand 
Dollars  ($200,000.00)  hereinabove  agreed  to  be  paid, 
it  will  cause  a  jiortion  of  said  bonds  to  be  called 
for  redemption  and  will  obtain  the  consent  of  the 
holders  of  the  remaining  bonds  to  the  release  of 
said  property  from  the  lien  of  said  Trust  Inden- 
ture, and  will  at  such  time  transfer  said  property 
by  good  and  sufficient  warranty  deed  free  and  clear 
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of  all  liens  and  encumbrances  save  and  except  ease- 
ments, [634]  rights  of  way,  or  other  covenants,  if 
any,  running  with  the  land;  taxes  and  insurance 
upon  said  property  to  be  prorated  as  of  the  date 
of  transfer.  Century,  on  its  part,  agrees  that  sim- 
nltaneously  with  the  receipt  of  said  deed,  it  will 
execute  and  deliver  to  Rainier  a  mortgage  upon 
said  property  to  secure  payment  of  the  two  promis- 
sory notes,  each  in  the  sum  of  Twenty-five  Thousand 
Dollars  ($25,000.00),  hereinbefore  referred  to;  and 
to  further  secure  the  payment  of  the  royalties  in 
the  manner  and  to  the  extent  hereinafter  in  this 
agreement  set  forth. 

Fourth:  It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  Rainier  may  re- 
move from  the  property  herein  sold  any  and  all 
machinery  and  equipment  not  affixed  to  the  realty, 
and  may  remove  any  and  all  personal  property  not 
purchased  by  Century  as  herein  provided. 

Fifth :  Rainier  agrees  to  sell,  and  Century  agrees 
to  buy,  the  following  personal  property  located 
within  the  territory  hereinafter  described: 

(a)  Twenty-five  thousand  (25,000)  card- 
board cases  of  twenty-four  (24)  empty  eleven 
(11)  oz.  bottles,  each  at  forty  cents  (40c)  per 
case; 

(b)  Ally  and  all  beer  on  hand  as  of  July 
1st,  1935,  or  prior  effective  date  of  the  royalty 
agreement  hereinafter  contained,  which  inven- 
tory Rainier  agrees  to  maintain  at  a  reason- 
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able  minimum;  and  which  said  products  shall 
be  purchased,  together  with  the  containers,  by 
Century  at  Rainier 's  cost; 

(c)  Any  and  all  dealers'  helps  and  other 
sales  material  on  hand  on  July  1st,  1935,  which 
shall  be  purchased  by  Century  at  Rainier 's  cost; 
and 

(d)  Any  and  all  office  fixtures  and  equip- 
ment, which  shall  be  purchased  by  Century  at 
depreciated  book  value.  [635] 

Sixth:  It  is  understood  and  agreed  that  cer- 
tain portions  of  the  real  property  hereinabove  de- 
scribed are  occupied  by  tenants  under  leases  here- 
tofore executed  by  Rainier  or  its  predecessor  in  in- 
terest, or  under  month  to  month  tenancies ;  and  that 
Century  shall  accept  title  to  or  possession  of  said 
property  subject  to  any  and  all  rights  of  tenants 
in  possession.  Formal  assignments  of  Rainier 's  in- 
terests under  any  and  all  such  leases  shall  be  exe- 
cuted and  delivered  to  Century  as  of  the  date  of 
transfer  of  title  to  said  real  property,  and  rents 
shall  be  prorated  between  the  parties  hereto  as  of 
said  date. 

Licensing  Agreement 

Seventh:  Rainier  hereby  grants  to  Century  the 
sole  and  exclusive  perpetual  right  and  license  to 
manufacture  and  market  beer,  ale,  and  other  alco- 
holic malt  beverages  within  the  State  of  Washing- 
ton and  the  Territory  of  Alaska  under  the  trade 
names  and  brands  of  "Rainier"  and   "Tacoma," 
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together  with  the  right  to  use  within  said  State 
and  Territory  any  and  all  copyrights,  trademarks, 
labels,  or  other  advertising  media  adopted  or  used 
by  Rainier  in  connection  with  its  beer,  ale,  or  other 
alcoholic  malt  beverages. 

Eighth :  In  consideration  of  said  perpetual  right 
and  license,  Century  agrees  to  pay  to  Rainier  in 
cash,  lawful  money  of  the  United  States,  a  roy- 
alty amounting  to  seventy-five  cents  (75c)  per  bar- 
rel (consisting  of  31  gallons)  for  every  barrel  of 
beer,  ale,  or  other  alcoholic  malt  beverages  sold  or 
distributed  in  the  State  of  Washington  and  the  Ter- 
ritory of  Alaska  under  the  said  trade  names  or 
brands  of  "Rainier"  and  "Tacoma,"  up  to  a  total 
of  one  hundred  twenty-five  thousand  (125,000)  bar- 
rels annually,  and  [636]  eighty  cents  (80c)  per  bar- 
rel for  all  such  products  distributed  within  said 
territory  annually  in  excess  of  said  amount  of  one 
hundred  twenty-five  thousand  (125,000)  barrels; 
provided,  however,  that  the  minimum  annual  amount 
to  be  so  paid  by  Century  to  Rainier  shall  be  the  sum 
of  Seventy-five  Thousand  Dollars  ($75,000.00), 
which  said  amount  is  herein  termed  "minimum  an- 
nual royalty."  Said  payments  shall  be  made  in 
lawful  money  of  the  United  States  as  follows: 

For  the  year  commencing  July  1st,  1935,  and  end- 
ing June  30th,  1936,  said  minimum  annual  roy- 
alty shall  be  paid  in  two  installments;  the  first  in- 
stallment amounting  to  Thirty-seven  Thousand  Five 
Hundred  Dollars  ($37,500.00)  shall  be  paid  on  the 
31st  day  of  December,  1935,  and  the  remaining  in- 
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stallment  amounting  to  Thirty-seven  Thousand  Five 
Hundred  Dollars  ($37,500.00)  shall  be  paid  on  the 
30th  day  of  June,  1936.  Thereafter  said  minimum 
annual  royalty  shall  be  payable  in  four  (4)  equal 
quarterly  payments  amounting  to  Eighteen  Thou- 
sand Seven  Hundred  Fifty  Dollars  ($18,750.00) 
each,  payable  on  October  1st,  January  1st,  April 
1st,  and  July  1st  of  each  year,  commencing  with 
October  1st,  1936. 

Any  and  all  royalties  payable  annually  in  excess 
of  the  minimum  royalties  hereunder  shall  be  paid 
by  Century  to  Rainier  on  the  1st  day  of  August  of 
each  and  every  year  commencing  with  the  1st  day 
of  August,  1936,  which  said  royalties  shall  be  cal- 
culated upon  the  gross  sales  for  the  contract  year 
beginning  on  the  1st  day  of  July  and  ending  on  the 
30th  day  of  June  immediately  preceding  the  date 
of  payment. 

Century  agrees  that  on  or  before  the  15th  day  of 
each  and  every  month  during  the  period  of  time 
that  this  agreement  remains  in  force,  commencing 
with  the  15th  day  of  [637]  August,  1935,  it  will  de- 
liver to  Rainier  a  statement  certified  to  by  an  au- 
thorized officer  of  Century,  showing  the  gross  sales 
of  beer,  ale  and  other  alcoholic  malt  beverages  un- 
der the  said  trade  names  or  brands  of  "Rainier" 
and  '■'Tacoma"  for  the  calendar  month  immediately 
preceding  the  date  of  such  statement. 

Century  further  agrees  that  annually  on  the  1st 
day  of  August  of  each  year,  commencing  with  the 
1st  day  of  August,  1936,  it  will  deliver  to  Rainier 
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a  statement  prepared  by  Price,  Waterhouse  &  Co., 
or  other  Certified  Public  Accountants  acceptable 
to  Rainier,  showing  the  sales  of  beer,  ale  and  other 
alcoholic  malt  beverages  under  the  trade  names  or 
brands  of  "Rainier"  and  "Tacoma"  for  the  con- 
tract year  commencing  July  1st  and  ending  June 
30th  immediately  preceding  the  date  of  such  state- 
ment. 

Rainier  shall  have  the  right,  at  its  own  cost  and 
expense,  to  examine  the  books,  records  and  accounts 
of  Century  for  the  purpose  of  verifying  any  such 
statement  so  submitted  to  determine  the  accuracy 
thereof. 

Ninth :  Rainier  agrees  that  during  the  period  of 
time  this  agreement  remains  in  force,  it  will  not 
manufacture,  sell  or  distribute,  within  the  terri- 
tory herein  described,  directly  or  through  or  by 
any  subsidiary  company  or  instrumentality  wholly 
owned  or  substantially  controlled  by  it,  beer,  ale, 
or  other  alcoholic  malt  beverages,  or  directly  or 
indirectly  enter  into  competition  with  Century  in 
said  territory.  It  is  understood  and  agreed,  how- 
ever, that  Rainier  shall  have  the  sole  and  exclusive 
right  to  manufacture,  sell,  and  distribute  non-alco- 
holic beverages  within  said  territory  under  said 
trade  names  or  brands  of  "Rainier"  and  "Tacoma" 
and  any  and  all  other  trade  names  or  brands  that 
it  owns  and  desires  to  use.  [638] 

Rainier  agrees  that  during  the  period  of  time 
this  agreement  remains  in  force  it  will  maintain 
in   full   force   and   effect   Federal   registrations   of 
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said  trade  names  or  brands,  "Rainier"  and  ^'Ta- 
coma"  and  will  likewise  maintain  in  full  force 
and  effect  the  present  registration  of  said  trade 
names  or  brands  within  the  State  of  Washington 
and  Territory  of  Alaska.  Should  Rainier  fail  to 
so  maintain  its  rights  under  said  trade  names  or 
brands,  then  and  in  that  event  Century  shall  have 
the  right  to  pay  any  and  all  amounts  necessary  to 
so  maintain  said  trade  names  or  brands  for  and  in 
the  name  of  Rainier,  and  shall  be  entitled  to  de- 
duct any  and  all  amounts  so  paid  from  the  royal- 
ties then  due  or  thereafter  becoming  due  under  this 
agreement. 

Tenth:  Century  agrees  that  any  and  all  beer, 
ale,  or  other  alcoholic  malt  beverages  manufactured 
by  it  pursuant  to  this  agreement  and  marketed 
under  said  trade  names  and  brands  of  "Rainier" 
and  "Tacoma"  shall  at  all  times  be  of  a  quality 
at  least  equal  to  the  quality  of  similar  products  then 
manufactured  and  marketed  under  said  trade  names 
and  brands  by  Rainier;  and  shall  be  manufactured 
imder  the  same  formula  used  in  the  manufacture 
of  similar  products  by  Rainier,  which  formulae 
Rainier  shall  make  available  to  Century. 

Eleventh:  It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  should  Century  at 
any  time  be  prevented  from  manufacturing,  selling, 
.  and  distributing  beer,  ale  or  other  alcoholic  malt 
beverages  due  to  strikes,  boycotts,  fires,  earthquakes 
or  acts  of  God,  for  periods  of  time  in  excess  of  three 
(3)  months,  and  as  a  result  thereof  Century  shall 
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fail  to  earn  a  sufficient  amount  from  the  operation 
of  its  entire  business  to  enable  it  to  pay  the  roy- 
alty next  due  and  payable  under  this  agreement, 
then  [639]  and  in  that  event,  the  time  of  payment  of 
such  royalty  shall  be  deferred  for  a  period  of  time 
equal  and  equivalent  to  the  period  during  which 
such  cause  shall  continue,  but  in  no  event  beyond 
a  date  upon  which  Century  has  available  sufficient 
funds  to  pay  royalty  payments  that  have  accrued; 
provided,  however,  that  during  any  such  period 
when  royalty  payments  shall  be  so  deferred,  Cen- 
tury shall  apply  all  of  its  monthly  net  income  de- 
rived from  the  operation  of  its  entire  business  to- 
ward the  payment  of  any  royalties  so  due. 

Should  the  citizens  residing  in  any  portion  of  the 
territory  covered  by  this  agreement  elect  to  adopt 
local  prohibition  laws  prohibiting  the  manufacture, 
sale,  and  distribution  of  beer,  ale,  or  other  alco- 
holic malt  beverages  in  such  community,  and  should 
Century,  due  to  such  laws,  be  unable  to  sell  and 
distribute  within  the  territory  described  in  this 
agreement,  beer,  ale,  and  other  alcoholic  malt  bev- 
erages manufactured  under  the  trade  names  and 
brands  of  "Rainier"  and  "Tacoma"  in  a  quantity 
at  least  equal  to  fifty-two  thousand  (52,000)  bar- 
rels annually,  then  and  in  that  event,  the  minimum 
royalty  payable  hereunder  shall  be  reduced  during 
the  continuance  of  the  operation  of  such  laws  by 
the  percentage  that  the  sales  of  such  pi'oducts  un- 
der such  trade  names  and  brands  of  '^Rainier"  and 
"Tacoma"  sold  within  that  particular  community 
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bear  to  the  total  sales  of  such  products  by  Century 
under  such  brands  within  the  entire  territory  cov- 
ered hereby,  which  percentage  shall  be  based  upon 
the  average  sales  of  such  products  theretofore  made 
hereunder. 

It  is  further  understood  and  agreed  by  and  be- 
tween the  i^arties  hereto  that  should  Century  at  any 
time  [640]  be  prevented  from  manufacturing,  sell- 
ing and  distributing  beer,  ale,  or  other  alcoholic 
malt  beverages  under  the  trade  names  and  brands 
of  "Rainier"  and  "Tacoma,"  in  a  quantity  at  least 
equal  to  fifty-two  thousand  (52,000)  barrels  annu- 
ally, due  to  governmental  action,  war  regulation,  or 
general  prohibitory  laws  adopted  by  the  United 
States  of  America  or  the  State  of  Washington,  then 
and  in  that  event  Century  shall  have  the  option  of 
terminating  this  agreement  or  submitting  to  arbi- 
tration, in  the  manner  hereinafter  provided,  the 
question  of  adjusting  the  minimum  royalties  pay- 
able hereunder  during  the  continuance  of  such  re- 
striction upon  the  operation  of  its  business.  In  the 
event  that  Century  elects  to  submit  the  matter  to 
arbitration,  it  agrees  to  abide  by  any  decision  ren- 
dered by  the  arbiters,  and  to  pay  the  minimum  roy- 
alties so  fixed,  in  the  manner  and  at  the  times  herein 
provided.  Rainier  agrees,  in  the  event  of  such  ar- 
bitration, to  accept  the  royalties  so  fixed  in  satis- 
faction of  the  obligation  of  Century  for  such  period. 

Twelfth:  Century  agrees  that  upon  acquiring 
title  to  the  real  property  herein  agreed  to  be  sold 
to  it  by  Rainier,  it  will,  in  addition  to  executing  the 
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mortgage  provided  in  paragraph  Third  hereof,  exe- 
cute and  deliver  to  Rainier  such  document  or  docu- 
ments as  Rainier  shall  deem  necessary  to  cause  said 
real  property  to  stand  as  security  for  the  prompt 
and  faithful  compliance  by  Century  of  all  of  its  ob- 
ligations under  this  agreement,  to  the  end  that 
should  Century  default  in  the  performance  of  its 
obligations  under  this  agreement,  and  should  Rai- 
nier elect  to  terminate  this  agreement,  then  and  in 
that  event,  title  to  said  real  property  shall  pass 
to  Rainier,  free  and  clear  of  all  liens  and  encum- 
brances, as  and  for  liquidated  damages  due  to  such 
default.  [641] 

Century  further  agrees  that  should  it  sell  said 
property,  it  will,  under  written  agreements  satis- 
factory to  Rainier,  impound  the  proceeds  received 
from  such  sale  to  the  extent  of  Two  Hundred  Fifty 
Thousand  Dollars  ($250,000.00),  or  such  sums  as 
shall  be  realized  on  said  sale,  which  said  impounded 
funds  shall  thereafter  stand  as  security  for  the 
2)rompt  and  faithful  compliance  by  Century  of  all 
of  its  obligations  under  this  agreement,  and  in  the 
event  of  default,  be  transferred  and  delivered  to 
Rainier  as  and  for  liquidated  damages. 

It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  in  the  event  of  the  default  of 
Century  hereunder,  the  termination  of  this  agree- 
ment by  Rainier,  and  the  transfer  or  delivery  to 
Rainier  of  said  real  property,  or  such  impounded 
proceeds  as  liquidated  damages.  Rainier  shall,  in 
addition  thereto,  be  entitled  to  recover  any  and  all 
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royalties  due  and  payable  under  this  agreement  at 
the   time   of   the   termination   thereof,   which   said 
amounts  Century  agrees  to  pay  upon  demand. 

Thirteenth:  It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  at  any  time  after 
this  agreement  has  been  in  force  for  five  (5)  years, 
Century  shall  have  the  right  and  option  of  electing 
to  terminate  all  royalties  thereafter  payable  here- 
under by  notifying  Rainier  of  its  election  so  to  do, 
and  by  executing  and  delivering  to  Rainier  the 
23romissory  notes  of  Century  aggregating  in  prin- 
cipal amount  the  sum  of  One  Million  Dollars  ($1,- 
000,000)  dated  as  of  the  date  of  the  exercise  of  such 
ojjtion,  bearing  interest  from  date  at  the  rate  of 
five  per  cent  (5%)  per  annum,  which  said  promis- 
sory notes  shall  [642]  be  divided  into  five  (5)  equal 
maturities  and  shall  be  payable  respective!}^  on  or 
before  one  (1),  two  (2),  three  (3),  four  (4),  and 
five  (5)  years  after  the  dates  thereof. 

Miscellaneous  Provisions 

Fourteenth:  Century  agrees  that  in  the  opera- 
tion of  its  business  during  the  period  of  time  that 
this  agreement  remains  in  force,  and  from  and 
after  August  1st,  1935,  it  will  purchase  from  Rai- 
nier such  quantities  of  malt  as  shall  be  required 
by  it  in  the  manufacture  of  beer,  ale,  and  other 
alcoholic  malt  beverages  under  the  trade  names  and 
brands  of  "Rainier"  and  ''Tacoma";  provided,  how- 
ever, that  any  such  malt  so  purchased  from  Rai- 
nier shall  be  purchased  upon  terms  and  conditions 
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equally  as   favorable   to   Century  for  like   quality 
malt  as  terms  and  conditions  offered  to  it  by  other 
concerns   selling  malt  within   the   territory  herein 
described. 

Fifteenth:  Century  agrees  that  during  the  pe- 
riod of  time  this  agreement  remains  in  force,  it 
-will  use  its  best  efforts  to  increase  the  volume  of 
sales  of  beer,  ale,  and  other  alcoholic  malt  bever- 
ages manufactured  and  sold  under  the  trade  names 
and  brands  '"Rainier"  and  "Tacoma"  so  that  the 
same  shall  equal  the  volume  of  the  sales  of  all  other 
such  products  manufactured  and  sold  by  Century 
imder  other  brands  within  the  territory  herein  de- 
scribed. Century  further  agrees  that  during  the 
first  two  (2)  years  that  this  agreement  shall  be  in 
force,  it  shall  expend  for  the  purpose  of  advertising 
such  beverages  sold  under  the  trade  names  and 
brands  of  "Eainier"  and  "Tacoma"  an  amount 
equal  and  equivalent  to  the  sum  expended  by  it  dur- 
ing said  period  in  advertising  [643]  all  other  bever- 
ages manufactured  and  sold  by  it  under  other 
brands  within  the  territory  herein  described,  and 
that  thereafter  and  as  long  as  this  agreement  shall 
remain  in  force,  it  will  expend  in  the  advertising 
of  the  products  manufactured  and  sold  under  said 
trade  names  and  brands  "Rainier"  and  "Tacoma" 
an  amount  per  barrel  eqiial  and  equivalent  to  the 
amount  per  barrel  expended  by  it  in  advertising 
other  beverages  manufactured  and  sold  by  it  under 
any  and  all  other  brands  within  the  territory  herein 
described. 
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Sixteenth:  Century  agrees  that  it  v;ill,  from 
time  to  time  and  when  and  as  requested  by  Rai- 
nier, sell  to  Rainier,  for  distribution  by  Rainier  out- 
side of  the  territory  herein  described,  products  man- 
ufactured under  said  trade  names  and  brands  "Rai- 
nier" and  ''Tacoma,"  which  said  products  shall  be 
sold  by  Century  to  Rainier  at  the  cost  thereof  to 
Century;  and  Rainier  agrees  that  it  will,  from 
time  to  time  and  when  and  as  requested  by  Century, 
sell  to  Century,  for  distribution  by  Centurj^  within 
the  territory  herein  described,  products  manufac- 
tured by  it  in  its  San  Francisco  plant  under  said 
trade  names  and  brands  of  "Rainier"  and  "Ta- 
coma,"  which  said  products  shall  be  sold  by  Rai- 
nier to  Century  at  the  cost  thereof  to  Rainier!  Pro- 
vided, however,  that  neither  party  shall  have  the 
right  to  request  delivery  of,  or  purchase,  products 
hereunder  in  an  amount  in  excess  of  the  surplus 
products  then  available  for  sale  by  the  other  party. 
Seventeenth :  It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  Rainier  either  owns 
or  controls  in  excess  of  a  majority  of  the  issued  and 
outstanding  shares  of  the  capital  stock  of  Seattle 
[644]  Brewing  &  Malting  Co.,  a  West  Virginia 
corporation,  which  said  corporation  is  qualified  to 
do  business  within  the  State  of  Washington.  Rai- 
nier agrees  to  cause  said  corporation  to  amend  its 
Articles  or  Certificate  of  Incorporation  so  as  to 
change  its  name,  and  to  cause  a  certified  copy  of 
such  amended  Articles  or  Certificate  of  Incorpora- 
tion to  be  filed  v/ith  the  Secretary  of  the  State  of 
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the  State  of  Washington,  to  the  end  that  Century 
may  either  cause  a  new  corj^ortion  to  be  organized 
under  said  name,  or  change  the  name  of  Century  to 
Seattle  Brewing  &  Malting  Co. 

Eighteenth:  It  is  understood  and  agreed  by  and 
between  the  parties  hereto  that  Eainier,  in  the  con- 
duct of  its  business  within  the  territory  herein  de- 
scribed, is  obligated  under  two  contracts,  one  exe- 
cuted between  Rainier  and  Hertz  Drivurself  Sta- 
tions, Inc.  (Pacific)  relating  to  the  automotive 
equipment  now  operated  out  of  Rainier 's  Seattle 
plant,  and  the  other  executed  between  Rainier  and 
Foster  &  Kleiser  and  relating  to  advertising  within 
the  territory  herein  described.  Said  agreements  and 
any  and  all  rights  thereunder  are  hereby  transferred 
and  assigned  to  Century,  effective  July  1st,  1935, 
and  Century  hereby  agrees  to  assume,  satisfy  and 
discharge  any  and  all  obligations  of  Rainier  under 
such  contracts  arising  from  and  after  July  1st, 
1935. 

Nineteenth:  Rainier  will  deliver  to  Century  for 
collection  all  accounts  receivable  relating  to  the 
business  of  Rainier  in  the  territory  herein  described 
existing  on  July  1st,  1935,  and  Century  will  use 
its  best  efforts  to  collect  said  accounts  receivable, 
and  will,  [645]  when  and  as  payments  are  received 
thereon,  deposit  the  same  daily  to  the  credit  of  Rai- 
nier in  such  bank  or  banks  as  Rainier  shall  direct, 
or  otherwise  account  therefor  daily  to  Rainier  as 
Rainier  shall  direct. 

Twentieth:     Neither  this  agreement  nor  any  of 
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its  provisions  shall  become  effective  unless  and  until 
Century  pays  to  Rainier  the  sum  of  Thirty-five 
Thousand  Dollars  ($35,000.00)  in  lawful  money  of 
the  United  States,  which  payment  shall  be  applied 
upon  the  Two  Hundred  Thousand  Dollars  ($200,- 
000)  herein  in  paragraph  Second  agreed  to  be  paid 
by  Centuiy  on  or  before  the  27th  day  of  May,  1935. 
Upon  this  agreement  becoming  effective,  the  pro- 
visions contained  in  paragraphs  First  to  Sixth,  in- 
clusive, hereof,  relating  to  the  purchase  and  sale 
of  property,  shall  be  and  become  effective  immedi- 
ately, and  the  remaining  provisions,  relating  to  the 
manufacture  of  products  under  the  trade  names  and 
brands  of  "Rainier"  and  "Tacoma,"  shall  become 
effective  on  July  1st,  1935;  provided  that  said  sum 
of  Two  Hundred  Thousand  Dollars  ($200,000.00) 
shall  have  been  paid  on  or  before  the  27th  day  of 
May,  1935. 

Twenty-First :  Should  either  of  the  parties  here- 
to desire  at  any  time  to  submit  to  arbitration  any 
of  the  matters  which  are  herein  made  the  subject 
of  arbitration,  then  and  in  that  event,  the  party  so 
desiring  to  submit  to  arbitration  shall  notify  the 
other  party  in  writing  of  its  desires  in  that  respect, 
stating  therein  the  particular  question  to  be  so  sub- 
mitted to  arbitration,  and  naming  one  arbiter.  The 
party  receiving  such  notice  shall,  within  ten  (10) 
days  thereafter,  select  an  arbiter  and  notify  the 
[646]  other  party  of  the  selection  so  made.  There 
after,  the  two  arbiters  so  selected  shall  meet  and 
select  a  third  arbiter.    The  decision  of  such  board 
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of  arbitration  upon  any  such  question  so  submitted 
shall  be  final  and  binding  upon  the  parties  hereto. 

Twenty- Second :  In  the  event  that  Century  shall 
fail  to  fully  and  promptly  carry  out  the  terms  and 
provisions  of  this  agreement  or  to  pay,  in  the  man- 
ner and  at  the  times  herein  provided,  the  payments 
herein  agreed  to  be  paid  by  it,  and  such  failure  con- 
tinues for  a  period  of  thirty  (30)  days  after  written 
notice  to  it  by  Rainier,  then  and  in  that  event,  such 
failure  shall  be  and  become  an  event  of  default,  and 
Rainier  shall  cancel  this  agreement  by  written  no- 
tice to  Century.  Upon  Rainier  so  notifying  Cen- 
tury any  and  all  rights  of  Century  hereunder  shall 
immediately  terminate  and  the  liquidated  damages, 
herein  in  paragraph  Twelfth  provided,  shall  be  im- 
mediately transferred  and  delivered  to,  and  be- 
come the  property  of,  Rainier,  without,  however, 
in  any  way  restricting  the  right  of  Rainier  to  en- 
force payment  of  any  and  all  amounts  then  due  it 
hereunder. 

Twenty-Third:  Except  where  the  context  other- 
wise clearly  indicates,  the  term  "contract  year"  as 
used  herein  shall  mean  a  year  commencing  on  the 
1st  day  of  July  and  ending  on  the  30th  day  of 
June  of  the  following  year;  the  term  *' Rainier" 
shall  mean  and  include  Rainier  Brewing  Company, 
Inc.,  its  successors  and  assigns;  the  term  "Century" 
shall  mean  and  include  Century  Brewing  Associa- 
tion, its  successors  and  permitted  assigns;  and  the 
terms  "territory  herein  described"  and  "territory 
hereinafter  described"  shall  mean  [647]  and  include 
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the    State    of   Washington    and   the    Territory    of 
Alaska. 

Twenty-Fourth:  This  agreement  shall  be  bind- 
ing upon  and  inure  to  the  benefit  of  the  parties  here- 
to and  their  respective  successors  and  assigns ;  pro- 
vided, however,  that  no  rights  of  Century  hereunder 
shall  be  assigned  by  it  without  the  written  consent 
of  Rainier  first  had  and  obtained. 

Twenty-Fifth:  Time  is  of  the  essence  of  this 
agreement. 

In  Witness  Whereof,  the  parties  hereto  have  exe- 
cuted this  agreement  by  their  officers  thereunto  duly 
authorized,  and  have  caused  their  corporate  seals 
to  be  hereunto  affixed,  all  as  of  the  day  and  year 
first  hereinabove  written. 

RAINIER     BREWING     COM- 
PANY, INC. 
By   /s/  L.  HEMRICH, 
President. 
By   /s/  A.  N.  SPECHT, 
Secretary, 

Party  of  the  First  Part. 
CENTURY    BREWING   ASSO- 
CIATION. 
By   /s/  EMIL  SICK, 

Vice  President. 
By   /s/  W.  H.  MACKIE, 
Secretary, 

Party  of  the  Second  Part. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this day  of  April,  1935,  before  me,  James 

F.  McCue,  a  Notary  Public  in  and  for  said  City 
and  County  and  State,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  Louis 
Hemrich,  known  to  me  to  be  the  President,  and 
A.  R.  Specht,  known  to  me  to  be  the  Secretary, 
respectively,  of  Rainier  Brewing  Company,  Inc., 
one  of  the  corj^orations  that  executed  the  within 
and  foregoing  instrument,  and  known  to  me  to  be 
the  persons  who  executed  the  within  and  foregoing 
instrument  on  behalf  of  the  said  corporation,  and 
acknowledged  to  me  that  such  corporation  executed 
the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

[Notarial  Seal]     JAMES  F.  McCUE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  February  25,  1938.  [649] 


State  of  Montana, 
County  of  Missoula — ss. 

On  this  6th  day  of  May,  1935,  before  me,  the 
undersigned,  a  Notary  Public  for  the  State  of  Mon- 
tana, personally  appeared  E.   G.   Sick,  personally 
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known  to  me,  and  personally  known  to  me  to  be  the 
President  of  Century  Brewing  Association,  the  cor- 
poration that  executed  the  within  instrument,  and 
acknowledged  to  me  that  said  corporation  executed 
the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  notarial  seal  the  day  and  year  in 
this  certificate  first  above  written. 

[Notarial  Seal]     LILLIAN  C.  WENZEL, 
Notary  Public  for  the  State  of  Montana,  Residing 
at  Missoula,  Montana. 

My  commission  expires  Feb.  10th,  1936. 

State  of  Washington, 
County  of  King — ss. 

On  this  7th  day  of  May,  1935,  before  me,  J.  A.  G. 
Griffith,  a  Notary  Public  in  and  for  said  City  and 
County  and  State,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  W.  H. 
Mackie,  known  to  me  to  be  the  Secretary  of  Century 
Brewing  Association,  one  of  the  corporations  that 
executed  the  within  and  foregoing  instrument,  and 
known  to  me  to  be  the  person  who  executed  the 
within  and  foregoing  instrument  on  behalf  of  the 
said  corporation,  and  acknowledged  to  me  that  such 
corporation  executed  the  same. 

In  Witness  Whereof,   I   have  hereunto   set   my 
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hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certifieate  first  above  written. 

[Notarial  Seal]     J.  A.  G.  GRIFFITH, 
Notary    Public    in   and    for   the    City    of    Seattle, 
County  of  King,  State  of  Washington. 

My  commission  expires  April  13th,  1938.  [650] 

At  the  Trustees  meeting  held  on  the  10th  day  of 
May,  1935,  the  following  resolution  was  passed: 

Resolved,  that  the  entry  of  this  Corporation 
into  that  certain  contract  and  agreement  dated 
April  23rd,  1935,  by  and  between  the  Rainier 
Brewing  Company,  Inc.,  a  California  Corpora- 
tion, and  this  Corporation  be  and  the  same  is 
hereby  authorized  and  the  act  of  the  President 
and  Secretary  in  executing  the  same  in  the 
name  of  the  Century  Brewing  Association,  a 
Corporation,  be  and  the  same  is  hereby  author- 
ized, ratified,  confirmed  and  approved  as  the 
act  and  deed  of  this  Corporation. 

I,  W.  H.  Mackie,  Secretary  of  the  Century  Brew- 
ing Association,  do  hereby  certify  that  the  above 
resolution  is  an  exact  copy  of  the  resolution  duly 
adopted  at  the  meeting  of  the  Board  of  Trustees  of 
the  Century  Brewing  Association,  duly  held  in  Seat- 
tle, King  County,  Washington,  on  May  10th,  1935. 

[Corporate  Seal] 

/s/  W.  H.  MACKIE. 
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Subscribed  and  sworn  to  before  me  this  10th  day 
of  May,  1935,  at  Seattle,  Washington. 

[Notarial  Seal]     J.  A.  G.  GRIFFITH, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle,  Washington.  [651] 


PETITIONER'S  EXHIBIT  No.  2 

Agreement 

This  memorandum  of  agreement,  signed  on  behalf 
of  Rainier  Brewing  Company,  a  California  corpo- 
ration, by  I.  E.  Ejjstein,  and  on  behalf  of  Seattle 
Brewing  &  Malting  Company,  a  Washington  cor- 
poration, successor  to  Century  Brewing  Associa- 
tion, by  W.  H.  Mackie, 

Witnesseth : 

That  whereas  by  a  written  contract  dated  April 
23,  1935,  Rainier  agreed  to  sell  and  Seattle  Brewing 
&  Malting  Company  agreed  to  buy  twenty-five  thou- 
sand (25,000)  cardboard  cases  of  24  empty  11  oz. 
bottles  each,  at  forty  cents  (40c)  per  case  and 

Whereas  there  have  been  heretofore  received  on 
account  of  such  sale  thirteen  thousand  twenty-one 
(13,021)  such  cases,  and  it  is  the  mutual  desire  of 
the  parties  that  the  contract  for  the  delivery  of  the 
balance  due  upon  said  sale  be  modified  in  accord- 
ance with  the  understanding  hereinafter  expressed  ; 
and 

Whereas  there  are  out  in  the  territory  covered 
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by  the  State  of  Washington  and  the  Territory  of 
Alaska  an  iinknowai  quantity  of  such  empty  11  oz. 
bottles  in  the  hands  of  customers  who  owe  balances 
to  Rainier,  which  said  bottles,  when  and  as  received 
by  Seattle  Brewing  &  Malting  ComiDany  will  be 
accepted  by  Seattle  on  account  of  and  in  satisfac- 
tion of  the  balance  of  bottles  to  be  received  under 
f  he  contract  and  which  said  bottles,  it  is  understood, 
may  be  in  excess  of  the  balance  to  be  received  to 
accomplish  the  deliveiy  of  25,000  cardboard  cases 
of  such  empty  bottles.  [652] 

Now,  therefore,  it  is  agreed  between  the  parties 
that  the  Century  Brewing  Association,  by  its  suc- 
cessor, Seattle  Brewing  &  Malting  Company,  here- 
inafter referred  to  as  Seattle,  will  presently  pay  to 
Rainier  at  40c  per  case  the  amount  due  because  of 
the  delivery  to  it  of  13,021  cases  and  that  when  and 
as  empty  bottles  in  cardboard  cases  of  24  empty  11 
oz.  bottles  each  are  received  by  Seattle  from  cus- 
tomers owing  balances  to  Rainier  upon  its  books, 
Seattle  will  issue  a  credit  memorandum  in  duplicate 
on  forms  to  be  furnished  by  Rainier  at  40c  per  case, 
one  copy  of  such  credit  memorandum  being  deliv- 
ered to  the  customer  and  one  copy  to  be  mailed  to 
the  San  Francisco  office  of  Rainier  and  will,  on  or 
before  the  10th  day  of  the  month  following  the 
month  in  which  such  bottles  have  been  received  and 
such  credit  memorandum  issued,  pay  to  Rainier  the 
amount  owing  because  of  the  issuance  of  such  credit 
memorandums  at  40c  per  case. 

It  is  further  miderstood  that   all   other   bottles 
received  from  Rainier  customers  other  than  those 
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from  customers  owing  debit  ])alances  to  Rainier  will 
be  by  Seattle,  credited  on  its  books  to  its  own  ac- 
comits  with  such  customers  and  such  bottles  will 
be  retained  by  Seattle  without  liability  to  Rainier. 
It  is  further  understood  that  as  a  result  of  this 
modifying  agreement  no  bottles  are  to  be  returned 
to  Rainier  from  the  Washington  or  Alaska  territory 
and  that  this  modifying  agreement  shall  be  as  be- 
tween the  parties,  considered  a  substitute  for  and 
a  satisfaction  of  the  obligation  contained  in  the  said 
contract  of  April  23,  1935,  as  to  Paragraph  Fifth 
(a)  thereof.  [653] 

It  is  further  understood  and  agreed  that  this 
modifying  agreement  shall  not  affect  the  provisions 
of  Paragraph  Fifth  (b)  of  said  contract  but  that 
all  bottled  beer  taken  by  Seattle  under  the  provi- 
sions of  said  paragraph  shall  be  paid  for  at  Rai- 
nier's  cost  both  as  to  containers  and  contents. 

In  witness  whereof  the  parties  hereto  have  caused 
these  presents  to  be  executed  this  1st  day  of  July^ 
1935,  at  Seattle,  Washington. 

RAINIER  BREWING 
COMPANY, 

By  /s/  I.  E.  EPSTEIN, 

Its  Asst.  Secy., 

SEATTLE  BREWING  & 
MALTING  COMPANY, 

By  /s/  W.  H.  MACKIE, 

Its  Secretary.  [654] 
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This  agreement,  made  and  entered  into  this  18th 
day -of  July,  1935,  by  and  between  Rainier  Brew- 
ing Company,  Inc.,  a  California  corporation  (here- 
inafter for  convenience  termed  "Rainier"),  party 
of  the  tirst  part,  and  Seattle  Brewing  &  Malting 
Company  (formerly  known  as  Century  Brewing 
Association),  a  Washington  corporation  (herein- 
after for  convenience  termed  "Century"),  party  of 
the  second  part, 

Witnesseth : 

Whereas,  the  parties  hereto  made  and  entered 
into  an  Agreement,  dated  the  23rd  day  of  April, 
1935,  wherein  Rainier,  in  consideration  of  the  pay- 
ment of  the  amounts  therein  specified  and  the  per- 
formance by  Century  of  the  covenants,  agreements 
and  conditions  therein  contained,  agreed  to  sell  to 
Century  the  real  and  personal  property  therein  de- 
scribed, and  granted  to  Century  the  rights  and 
licenses  therein  set  forth ;  and 

Whereas,  the  i3arties  hereto  desire  to  amend  and 
supplement  said  Agreement  to  the  extent  herein  set 
forth ; 

Now,  therefore,  for  and  in  consideration  of  the 
sum  of  Ten  Dollars  ($10.00),  lawful  money  of  the 
United  States  of  America,  in  hand  paid  by  Rainier 
to  Century,  receipt  whereof  is  hereby  acknowledged, 
and  in  further  consideration  of  the  premises  and 
the  covenants,  promises  and  agreements  herein  con- 
tained, the  parties  hereto  agree  as  follows: 

(1)     That,  in  order  to  correctly  describe  the  real 
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property  which  Rainier  agreed  to  sell  to  Century 
and  Century  agreed  to  buy  from  Rainier,  paragraph 
First  of  said  Agreement,  which  said  paragraph  now 
reads  as  follows:  [655] 

''First:  Rainier  hereby  sells  to  Century,  and 
Century  hereby  j^ur chases  from  Rainier,  all  of  the 
property  hereinbelow  described,  to- wit: 

(a)  All  the  following  described  property 
situate  in  the  City  of  Seattle,  County  of  King, 
State  of  Washington: 

A  tract  of  land  comprising  portions  of  tracts 
8  and  9  of  the  Julius  Horton  tracts  recorded 
in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington,  also  an  unplatted  tract 
of  land  situated  in  the  L.  M.  Collins  Donation 
Claim  lying  between  the  easterly  line  of  said 
tract  8  of  the  Julius  Horton  tracts  and  the 
northerly  line  of  former  Nora  Street  in 
Sprague's  Addition  to  the  City  of  Seattle  as 
recorded  in  Vol.  7  of  Plats,  page  49,  records 
of  King  County,  Washington,  also  portion  of 
vacated  Nora  Street  as  vacated  by  Ordinance 
No.  78  City  of  Georgetown,  also  portion  of 
Block  1,  Sprague's  Addition  and  vacated  alley 
in  said  block,  also  vacated  portion  of  Juneau 
St.  as  vacated  by  Ordinance  No.  35490  City  of 
Seattle,  the  boundaries  of  said  tract  of  land 
are  more  particularly  described  as  follows: 

Commencing  at  the  monument  marking  the 
intersection  of  the  west  line  of  the  said  Julius 
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Horton  Tracts  and  the  center  line  of  Duwamish 
Avenue;  thence  S.  34°  23'  39"  E.  along  said 
center  line  187.95  feet;  then  N.  55°  36'  21"  E. 
30  feet  to  the  easterly  margin  of  Duwamish 
Ave.  and  the  true  place  of  beginning;  thence 
S.  34°  23'  39"  E.  along  said  easterly  margin 
1449.08  feet ;  thence  continuing  along  the  north- 
erly margin  of  Duwamish  Ave.,  S.  66°  47'  45" 
E.  38.19  feet;  thence  S.  70°  45'  24"  E.  44.91  feet 
to  the  northwesterly  margin  of  the  unvacated 
portion  of  Juneau  Street,  as  the  same  is  set 
forth  in  Ordinance  No.  35490  of  Seattle ;  thence 
N.  53°  41'  06"  E.  123.86  feet  along  said  Juneau 
Street  margin;  thence  S.  80°  22'  34"  E.  33.58 
feet  along  the  noi'therly  margin  of  Juneau 
Street;  thence  N.  53°  41'  06"  E.  7.18  feet  along 
said  margin  of  Juneau  Street;  thence  N.  36° 
18'  54"  W.  1472.41  feet  to  the  point  of  curve; 
thence  to  the  right  on  a  curve  of  5977.22  feet 
radius  64.85  feet;  thence  S.  55°  36'  21"  W. 
151.00  feet  to  the  place  of  beginning. 

Together  with  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  appertaining, 
and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof;  and 

(b)  Twenty-five  hundred  (2500)  half  bar- 
rel beer  containers  to  be  selected  by  representa- 
tives of  [656]  each  of  the  parties  hereto  from 
the   half   barrel   beer   containers   belonging   to 


vs.  Rainier  Breiving  Company  635 

Petitioner's  Exhibit  No.  3 — (Continued) 
Rainier  and  located  in  the  territory  hereinafter 
described. ' ' 

be  and  the  same  is  hereby,  amended  to  read  as  fol- 
lows: 

"First:  Rainier  hereby  sells  to  Century,  and 
Century  hereby  purchases  from  Rainier,  all  of  the 
property  hereinbelow  described,  towit: 

(a)  All  the  following  described  property 
situate  in  the  City  of  Seattle,  County  of  King, 
State  of  Washington: 

A  tract  of  land  comprising  portions  of  tracts 
8  and  9  of  the  Julius  Horton  Tracts  recorded 
in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington;  also  an  unplatted  tract 
of  land  situated  in  the  L.  M.  Collins  Donation 
Claim  lying  between  the  easterly  line  of  said 
tract  8  of  the  Julius  Horton  Tracts  and  the 
northerly  line  of  former  Nora  Street  in 
Sprague's  Addition  to  the  City  of  Seattle  as 
recorded  in  Vol.  7  of  Plats,  page  49,  records 
of  King  County,  Washington,  also  portions  of 
vacated  Nora  Street  as  vacated  by  Ordinance 
No.  78  City  of  Georgetown,  also  portion  of 
Block  1,  Sprague's  Addition  and  vacated  alley 
in  said  block,  also  vacated  portion  of  Juneau 
St.  as  vacated  by  Ordinance  No.  35490  City  of 
Seattle,  the  boundaries  of  said  tract  of  land 
are  more  particularly  described  as  follows: 

Commencing  at  the  monument  marking  the 
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intersection  of  the  west  line  of  said  Julius  Hor- 
ton  Tract  and  the  center  line  of  Duwamish  Ave- 
nue, and  thence  south  34°  23'  39"  east  along  said 
center  line  247.95  feet ;  thence  north  55°  36'  21" 
east  30  feet  to  the  easterly  margin  of  Duwamish 
Avenue  and  the  true  place  of  beginning ;  thence 
south  34°  23'  39"  east  along  said  easterly  mar- 
gin 1389.08  feet;  thence  continuing  along  the 
northerly  margin  of  Duwamish  Avenue  south 
66°  47'  45"  east  38.19  feet;  thence  south  70° 
45'  24"  east  44.91  feet  to  the  northwesterly 
margin  of  the  un vacated  portion  of  Juneau 
Street  as  the  same  is  set  forth  in  Ordinance 
No.  35490  of  Seattle ;  thence  north  53°  41'  06" 
east  123.86  feet  along  said  Juneau  Street  mar- 
gin; thence  south  80°  22'  34"  east  33.58  feet 
along  the  northerly  margin  of  Juneau  Street; 
thence  north  53°  41'  06"  east  7.18  feet  along 
said  margin  of  Juneau  Street;  thence  north 
36°  18'  54"  west  1472.41  feet  to  a  point  of  curve; 
thence  to  the  right  on  a  curve  of  5877.22  feet 
radius  4.85  feet;  thence  south  55°  36'  21"  west 
151  feet,  more  or  less,  to  place  of  beginning. 

Together  with  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  appertaining, 
and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof;  and 

(b)  Twenty-five  hmidred  (2500)  half  barrel 
[657]  beer  containers  to  be  selected  by  repre- 
sentatives of  each  of  the  parties  hereto  from 
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the   half  barrel   beer   containers   belonging  to 
Rainier  and  located  in  the  territory  hereinafter 
described. ' ' 

(2)  That,  in  order  to  more  fully  and  correctly 
set  forth  the  intention  and  understanding  of  the 
parties,  paragraph  Twelfth  of  said  Agreement, 
which  said  paragraph  now  reads  as  follows: 

"Twelfth:  Century  agrees  that  upon  acquiring 
title  to  the  real  property  herein  agreed  to  be  sold 
to  it  by  Rainier,  it  will,  in  addition  to  executing 
the  mortgage  provided  in  paragraph  Third  hereof, 
execute  and  deliver  to  Rainier  such  document  or 
documents  as  Rainier  shall  deem  necessary  to  cause 
said  real  property  to  stand  as  security  for  the 
prompt  and  faithful  compliance  by  Century  of  all 
of  its  obligations  under  this  agreement,  to  the  end 
that  should  Century  default  in  the  performance  of 
its  obligations  under  this  agreement,  and  should 
Rainier  elect  to  terminate  this  agreement,  then 
and  in  that  event,  title  to  said  real  property  shall 
pass  to  Rainier,  free  and  clear  of  all  liens  and  en- 
cumbrances, as  and  for  liquidated  damages  due  to 
such  default. 

Century  further  agrees  that  should  it  sell  said 
property,  it  will,  under  written  agreements  satis- 
factory to  Rainier,  impound  the  proceeds  received 
from  such  sale  to  the  extent  of  Two  Hundred  Fifty 
Thousand  Dollars  ($250,000.00),  or  such  sums  as 
shall  be  realized  on  said  sale,  which  said  impounded 
funds   shall  thereafter   stand   as   security   for   the 
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prompt  and  faithful  compliance  by  Century  of  all 
of  its  obligations  under  this  agreement,  and  iii  the 
event  of  default,  be  transferred  and  delivered  to 
Rainier  as  and  for  liquidated  damages. 

It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  in  the  event  of  the  default  of 
Century  hereunder,  the  termination  of  this  agree- 
ment by  Rainier,  and  the  transfer  or  delivery  to 
Rainier  of  said  real  property,  or  such  impounded 
proceeds  as  liquidated  damages.  Rainier  shall,  in 
addition  thereto,  be  entitled  to  recover  any  and  all 
royalties  due  and  payable  under  this  agreement  at 
the  time  of  the  termination  thereof,  which  said 
amounts  Century  agrees  to  pay  upon  demand." 

be,  and  the  same  is  hereby,   amended  to  read  as 
follows : 

"Twelfth:  Century  agrees  that  upon  acquiring 
title  to  the  real  property  herein  agreed  to  be  sold 
to  it  by  Rainier,  it  will,  in  addition  to  executing 
the  mortgage  provided  in  paragraph  Third  hereof, 
execute  and  deliver  to  Rainier  such  document  or 
documents  as  Rainier  shall  deem  necessary  to  cause 
said  [658]  real  property  to  stand  as  security  for  the 
prompt  and  faithful  performance  by  Century  of 
all  of  its  obligations  under  this  agreement,  to  the 
end  that  should  Century  default  in  the  performance 
of  its  obligations  under  this  agreement,  and  should 
Rainier  elect  to  terminate  this  agreement,  then  and 
in  that  event,  title  to  said  real  property  shall  pass 
to  Rainier,  free  and  clear  of  all  liens  and  encum- 
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brances,  as  and  for  liquidated  damages  due  to  su<'h 
default. 

Century  further  agrees  that  should  it  sell  said 
property,  it  will  impound,  under  written  agree- 
ments satisfactory  to  Rainier,  and  with  a  bank  ac- 
ceptable to  Rainier,  the  proceeds  received  from  such 
sale  to  the  extent  of  Two  Hundred  Fifty  Thousand 
Dollars  ($250,000.00),  or  such  sums  as  shall  be 
realized  on  said  sale,  which  said  impounded  funds 
shall  thereafter  stand  as  security  for  the  prompt 
and  faithful  performance  by  Century  of  all  of  its 
obligations  under  this  agreement,  and  in  the  event 
of  default,  be  transferred  and  delivered  to  Rainier 
as  and  for  liquidated  damages. 

Century  further  agrees  that  should  it  for  any 
reason  or  cause  whatsoever  (other  than  by  a  sale 
as  authorized  in  the  paragraph  immediately  pre- 
ceding) lose  title  to,  or  the  right  to  possession  of, 
the  real  property  herein  agreed  to  be  sold  to  it  by 
Rainier,  it  will,  within  ten  (10)  days  from  the  date 
upon  which  title  to,  or  the  right  to  possession  of, 
said  real  property  is  lost,  impound  with  a  bank 
satisfactory  to  Rainier,  an  amount  in  cash,  lawful 
money  of  the  United  States,  equal  and  equivalent 
to  the  fair  value  as  of  the  date  of  loss  of  said  real 
property  and  the  improvements  located  thereon, 
which  money  shall  be  impounded  imder  written 
agreement  satisfactory  to  Rainier,  and  shall  there- 
after stand  as  security  for  the  prompt  and  faithful 
performance  by  Century  of  all  of  its  obligations 
under  this  Agreement,  and  in  the  event  of  default, 
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be  transferred  and  delivered  to  Rainier  as  and  for 
liquidated  damages;  provided,  however,  that  noth- 
ing in  this  paragraph  contained  shall  require  Cen- 
tury to  deposit  cash  in  excess  of  the  sum  of  Two 
Hundred  Fifty  Thousand  Dollars  ($250,000.00). 
The  fair  value  of  said  property  on  said  date  shall 
be  determined  by  an  api^raisal  made  by  an  appraiser 
approved  in  writing  by  Rainier. 

It  is  the  purpose,  understanding  and  intention  of 
the  parties  hereto  that  at  all  times  and  as  long  as 
this  Agreement  remains  in  force,  the  said  real  prop- 
erty, or  the  proceeds  realized  upon  the  sale  thereof 
(to  the  extent  of  not  to  exceed  Two  Hundred  Fifty 
Thousand  Dollars  ($250,000.00)  or  cash,  lawful 
money  of  the  United  States  equal  and  equivalent 
to  the  fair  value  of  the  property  and  improvements 
at  the  time  of  loss  (not  to  exceed,  however,  the  sum 
of  Two  Hundred  Fifty  Thousand  Dollars  ($250,- 
000.00)  shall  stand  as  security  for  the  prompt  and 
faithful  [659]  performance  by  Century  of  all  of  its 
obligations  under  this  Agreement,  and  in  the  event 
of  default,  be  transferred  and  delivered  to  Rainier 
as  and  for  liquidated  damages. 

It  is  understood  and  agreed  by  and  between  the 
parties  hereto  that  in  the  event  of  the  default  of 
Century  hereunder,  the  termination  of  this  Agree- 
ment by  Rainier,  and  the  transfer  or  delivery  to 
Rainier  of  said  real  property,  or  such  impounded 
proceeds  or  cash  as  liquidated  damages,  Rainier 
shall,  in  addition  thereto,  ])e  entitled  to  recover  any 
and  all  royalties  due  and  payable  under  this  Agree- 
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ment  at  the  time  of  the  termination  thereof,  which 
said  amomits  Century  agrees  to  pay  upon  demand. 

Rainier  agrees  that  any  proceeds  required  to  Ije 
impounded  b}^  Century  pursuant  to  the  provisions 
of  this  paragraph  may  be  impounded  with  the 
Trustee  at  the  time  in  office  under  the  Trust  Inden- 
ture executed  by  and  between  the  parties  hereto  and 
The  First  National  Bank  of  Seattle  for  the  purpose 
of  causing  the  real  property  herehi  in  this  agree- 
ment described  to  stand  as  security  for  the  prompt 
and  faithful  performance  by  Century  of  all  of  its 
obligations  under  this  Agreement,  as  required  by 
the  provisions  of  this  paragraph." 

(3)  On  or  about  the  3rd  day  of  July,  1935,  a 
survey  was  made  of  the  real  property  and  improve- 
ments thereon  herein  agreed  to  be  sold,  a  copy  of 
which  survey  has  been  received  by  each  of  the 
parties  hereto  and  discloses  that  certain  of  the 
buildings  located  upon  said  real  property  extend 
beyond  the  boundary  lines  of  said  real  property. 

Century  agrees  to,  and  does,  hereby,  accept  said 
real  property  with  the  buildings  and  improvements 
as  now  located  thereon,  and  hereby  expressly  re- 
leases Rainier  from  any  obligation  to  correct  or 
remedy  the  extension  or  overlapping  of  said  build- 
ings beyond  the  boundary  lines  of  said  property, 
and  also  releases  Rainier  from  any  liability,  finan- 
cial or  otherwise,  with  respect  to  said  extension  and 
overlapping  of  said  buildings.  Century  further  re- 
leases Rainier  of  and  from  any  obligation  or  liabil- 
ity with  resx)ect  to  said  extension  and  overlapping 
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of  said  buildings  that  may  exist  or  hereafter  arise 
by  virtue  of  the  covenants,  warranties  and  condi- 
tions of  any  deed  executed  ))y  Rainier  to  Century 
conveying  title  to  said  property.  [660] 

Rainier  releases  Century  of  and  from  any  obliga- 
tion or  liability  with  respect  to  said  extension  and 
overlapping  of  said  buildings  that  may  exist  or 
hereafter  arise  by  virtue  of  the  covenants,  warran- 
ties and  conditions  of  any  Mortgage  executed  by 
Century  pursuant  to  the  provisions  of  paragraph 
Third  of  said  Agreement  and  of  and  from  any  obli- 
gation or  liability  with  respect  to  said  extension 
and  overlapping  of  said  buildings  that  may  exist 
or  hereafter  arise  by  virtue  of  the  covenants,  war- 
ranties and  conditions  of  any  conveyance  or  other 
agreement  executed  pursuant  to  the  provisions  of 
paragraph  Twelfth  of  said  Agreement. 

(4)  Except  as  herein  amended  and  supple- 
mented, said  Agreement  dated  the  23rd  day  of 
April,  1935,  shall  remain  in  full  force  and  effect. 

(5)  This  Agreement  shall  be  binding  upon  and 
insure  to  the  benefit  of  the  parties  hereto  and  their 
respective  successors  and  assigns. 

In  witness  whereof,  the  parties  hereto  have  exe- 
cuted this  Agreement  by  their  officers  thereunto 
duly  authorized,  and  have  caused  their  corporate 
seals  to  be  heremito  affixed,  all  as  of  the  day  and 
year  first  hereinabove  written. 

RAINIER  BREWING 
COMPANY,  INC., 
By  /s/  LOUIS  HEMRICH, 
President, 
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By  /s/  A.  R.  SPECHT, 
Secretary, 

Party  of  the  first  part. 
SEATTLE  BREWING  & 
MALTING  COMPANY 
(formerly  known  as  Century 
Brewing  Association), 
By  /s/  E.  G.  SICK, 

President, 
By  /s/  W.  H.  MACKIE, 
Secretary, 

Party  of  the  second  part. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  22nd  day  of  July,  in  the  year  one  thou- 
sand nine  hundred  and  thirty-five,  before  me,  James 
F.  McCue,  a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  re- 
siding therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Louis  Hemrich  and  A.  R.  Specht, 
known  to  me  to  be  the  President  and  Secretary,  re- 
spectively, of  Rainier  Brewing  Company,  Inc.,  the 
corporation  that  executed  the  within  and  foregoing 
instrument,  and  known  to  me  to  be  the  persons  who 
executed  the  within  and  foregoing  instrument  on 
behalf  of  the  corporation  therein  named,  and  ac- 
knowledged to  me  that  such  corporation  executed 
the  same ;  and  further  acknowledged  the  said  instru- 
ment to  be  the  free  and  volmitary  act  and  deed  of 
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said  corporation,  for  the  uses  and  purposes  therein 
mentioned,  and  on  oath  stated  that  they  were  au- 
thorized to  execute  said  instrument,  and  that  the 
seal  affixed  is  the  corporate  seal  of  said  corporation. 
In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office  in  the  City 
and  County  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  above  written. 

/s/  JAMES  F.  McCUE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  February  25,  1938.  [662] 

State  of  Washington, 
County  of  King — ss. 

On  this  18th  day  of  July,  in  the  year  one  thousand 
nine  hundred  and  thirty-five,  before  me,  Orville  H. 
Mills,  a  Notary  Public  in  and  for  the  Comity  of 
King,  State  of  Washington,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  E.  G. 
Sick  and  W.  H.  Mackie,  known  to  me  to  be  the 
President  and  Secretary,  resx3ectively,  of  Seattle 
Brewing  &  Malting  Compam^  the  corporation  that 
executed  the  within  and  foregoing  instrument,  and 
known  to  me  to  be  the  persons  who  executed  the 
within  and  foregoing  instrument  on  behalf  of  the 
corporation  therein  named,  and  acknowledged  to 
me  that  such  corporation  executed  the  same;  and 
further  acknowledged  the  said  instrument  to  be  the 
free  and  voluntary  act  and  deed  of  said  corporation, 


vs.  Bainicr Brewing  Company  645 

Petitioner's  Exhibit   No.   3 — (Continued) 
for  the  uses  and  purposes  therein  mentioned,  and 
on  oath  stated  that  they  were  authorized  to  execute 
said  instrument,  and  that  the  seal  affixed  is  the  cor- 
porate seal  of  said  corporation. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office  in  the  said 
County  of  King,  State  of  Washington,  the  day  and 
year  in  this  certificate  first  above  written. 

/s/  ORVILLE  H.  MILLS, 
Notary  Public  in  and  for  the  County  of  King,  State 
of  Washington. 

My  commission  expires  July  4,  1937.  [663] 


PETITIONER'S  EXHIBIT  No.  4 

This  Indenture,  made  the  18th  day  of  July,  in 
the  year  One  Thousand  Nine  Hundred  and  Thirty- 
five,  between  Rainier  Brewing  Company,  Inc.,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  California  and 
having  its  principal  office  for  the  transaction  of 
business  in  the  City  and  County  of  San  Francisco, 
State  of  California,  the  party  of  the  first  part,  and 
Seattle  Brewing  &  Malting  Company  (formerly 
known  as  Century  Brewing  Association),  a  corpo- 
ration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Washington  and 
having  its  principal  office  in  the  City  of  Seattle, 
County  of  King,  State  of  Washington,  the  party  of 
the  second  part. 
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Witnesseth : 

That  the  party  of  the  first  part,  in  consideration 
of  the  sum  of  Ten  DoHars  ($10.00),  lawful  money 
of  the  United  States  of  America,  to  it  in  hand  paid 
by  the  said  party  of  the  second  part,  receipt  where- 
of is  hereby  acknowledged,  does  by  these  presents 
grant,  bargain,  sell,  convey,  and  warrant  unto  the 
said  party  of  the  second  part,  its  successors  and  as- 
signs, forever,  that  certain  lot,  piece  or  parcel  of 
land  bounded  and  described  as  follows,  to-wit: 

All  the  following  described  property  situate 
in  the  City  of  Seattle,  County  of  King,  State 
of  Washington: 

A  tract  of  land  comprising  portions  of  tracts 
8  and  9  of  the  Julius  Horton  Tracts  recorded 
in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington;  also  an  unplatted  tract 
of  land  situated  in  the  L.  M.  Collins  Donation 
Claim  lying  between  the  easterly  line  of  said 
tract  8  of  the  Julius  Horton  Tracts  and  the 
northerly  line  of  former  Nora  Street  in 
Sprague's  Addition  to  the  City  of  Seattle  as  re- 
corded in  Vol.  7  of  Plats,  page  49,  records  of 
King  County,  Washington,  also  portion  of  va- 
cated Nora  Street  as  vacated  by  Ordinance  No. 
78  City  of  Georgetown,  also  portion  of  Block 
1,  Sprague's  Addition  and  vacated  alley  in 
said  block,  also  vacated  jiortion  of  [665]  Juneau 
St.  as  vacated  by  Ordinance  No.  35490  City 
of  Seattle,  the  boundaries  of  said  tract  of  land 
are  more  particularly  described  as  follows : 
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Commencing  at  the  monument  marking  the 
intersection  of  the  west  line  of  said  Julius  Hor- 
ton  Tracts  and  the  center  line  of  Duwamish 
Avenue,  and  thence  south  34°  23'  39"  east  along 
said  center  line  247.95  feet;  thence  north  55° 
36'  21"  east  30  feet  to  the  easterly  margin  of 
Duwamish  Avenue  and  the  true  place  of  be- 
ginning ;  thence  south  34°  23'  39"  east  along  said 
easterly  margin  1389.08  feet,  thence  continu- 
ing along  the  northerly  margin  of  Duwamish 
Avenue  south  6(5°  47'  45"  east  38.19  feet;  thence 
south  70°  45'  24"  east  44.91  feet  to  the  northwest- 
erly margin  of  the  luivacated  portion  of  Ju- 
neau Street  as  the  same  is  set  forth  in  Ordi- 
nance No.  35490  of  Seattle;  thence  north  53° 
41'  06"  east  123.86  feet  along  said  Juneau  Street 
margin;  thence  south  80°  22'  34"  east  33.58  feet 
along  the  northerly  margin  of  Juneau  Street; 
thence  north  53°  41'  06"  east  7.18  feet  along 
said  margin  of  Juneau  Street ;  thence  north  36° 
18'  54"  west  1472.41  feet  to  a  point  of  curve; 
thence  to  the  right  on  a  curve  5877.22  feet  ra- 
dius 4.85  feet;  thence  south  55°  36'  21"  west  151 
feet,  more  or  less,  to  place  of  beginning. 

Together  with  the  tenements,  hereditaments,  and 
appurtenances  thereunto  belonging  or  appertaining, 
and  the  reversion  and  reversions,  remainder  and  re- 
mainders, rents,  issues,  and  profits  thereof. 

To  Have  and  to  Hold  the  said  premises,  together 
with  the  appurtenances,  unto  the  said  party  of  the 
second  part,  and  to  its  successors  and  assigns  for- 
ever. 
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In  Witness  Whereof,  the  party  of  the  first  part 
has  hereunto  signed  its  name  and  affixed  its  cor- 
porate seal,  by  its  officers  thereunto  duly  author- 
ized, the  day  and  year  first  hereinabove  written. 

[Corporate  Seal] 

RAINIER     BREWING     COM- 
PANY, INC. 
By  LOUIS  HEMRICH, 

President. 
By  A.  R.  SPECHT, 

Secretary.  [666] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  18th  day  of  July,  in  the  year  one  thou- 
sand nine  hundred  and  thirty-five,  before  me,  James 
F.  McCue,  a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  re- 
siding therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Louis  Hemrich  and  A.  R.  Specht, 
known  to  me  to  be  the  President  and  Secretary, 
respectively,  of  Rainier  Brewing  Company,  Inc., 
the  corporation  that  executed  tlie  within  and  fore- 
going instrument,  and  known  to  me  to  be  the  per- 
sons who  executed  the  within  and  foregoing  instru- 
ment on  behalf  of  the  corporation  therein  named, 
and  acknowledged  to  me  that  such  corporation  exe- 
cuted the  same;  and  further  acknowledged  the  said 
instrument  to  be  the  free  and  voluntary  act  and  deed 
of  said  corporation,  for  the  uses  and  purposes  there- 
in mentioned,  and  on  oath  stated  that  they  were 
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authorized  to  execute  said  instrument,  and  that  the 
seal  affixed  is  the  corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Official  Seal,  at  my  office  in 
the  City  and  County  of  San  Francisco,  the  day  and 
year  in  this  Certificate  first  above  written. 

[Notarial  Seal]     JAMES  F.  McCUE, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.  My  Com- 
mission Expires  February  25,  1938.  [667] 


PETITIONER'S  EXHIBIT  No.  5 

This  Indenture,  made  the  19th  day  of  July,  A.D. 
One  Thousand  Nine  Hundi'ed  and  Thirty-five,  be- 
tween Seattle  Brewing  &  Malting  Company,  for- 
merly known  as  Century  Brewing  Association,  a 
Washington  corporation,  i^arty  of  the  first  part 
(hereinafter  called  the  "mortgagor"),  and  Rainier 
Brewing  Company,  Inc.,  a  California  corporation, 
party  of  the  second  part  (hereinafter  called  the 
"mortgagee"), 

Witnesseth : 

That  the  mortgagor,  for  and  in  consideration  of 
the  sum  of  fifty  thousand  dollars  ($50,000.00)  law- 
ful money  of  the  United  States  of  America,  receipt 
whereof  is  hereby  acknowledged,  does  by  these  pres- 
ents grant,  bargain,  sell,  convey  and  confirm  unto 
the  mortgagee,  its  successors  and  assigns,  the  fol- 
lowing described  tract  of  land,  situate,  lying  and 
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being  in  the  City  of  Seattle,  County  of  King,  State 
of  Washington,  and  particularly  bounded  and  de- 
scribed as  follows,  to-wit: 

A  tract  of  land  comprising  portions  of  Tracts 
8  and  9  of  the  Julius  Horton  Tracts  recorded 
in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington,  also  an  unplatted  tract  of 
land  situated  in  the  L.  M.  Collins  Donation 
Claim  lying  between  the  easterly  line  of  said 
Tract  8  of  the  Julius  Horton  Tracts  and  the 
northerly  line  of  former  Nora  Street  in 
Sprague's  Addition  to  the  City  of  Seattle  as  re- 
corded in  Vol,  7  of  Plats,  page  49,  records  of 
King  County,  Washington,  also  portions  of 
vacated  Nora  Street  as  vacated  by  Ordinance 
No.  78  City  of  Georgetown,  also  portion  of 
Block  1,  Sprague's  Addition  and  vacated  alley 
in  said  block,  also  vacated  portion  of  Juneau 
St.  as  vacated  by  Ordinance  No.  35490  City  of 
Seattle,  the  boundaries  of  said  tract  of  land  are 
more  particularly  described  as  follows :  [668] 

Commencing  at  the  monument  marking  the 
intersection  of  the  west  line  of  said  Julius  Hor- 
ton Tracts  and  the  center  line  of  Duwamish  Ave- 
nue, and  thence  south  34°  23'  39"  east  along  said 
center  line  247.95  feet;  thence  north  55°  36'  21" 
east  30  feet  to  the  easterly  margin  of  Duwam- 
ish Avenue  and  the  true  place  of  beginning; 
thence  south  34°  23'  39"  east  along  said  easterly 
margin  1389.08  feet;  thence  continuing  along 
the   northerly   margin    of    Duwamish    Avenue 
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south  m°  47'  45"  east  38.19  feet;  thence  south 
70°  45'  24"  east  44.91  feet  to  the  northwesterly 
margin  of  the  unvacated  portion  of  Juneau 
Street  as  the  same  is  set  forth  in  Ordinance  No. 
35490  of  Seattle;  thence  north  53°  41'  06"  east 
123.86  feet  along  said  Juneau  Street  margin; 
thence  south  80°  22'  34"  east  33.58  feet  along 
the  northerly  margin  of  Juneau  Street;  thence 
north  53°  41'  06"  east  7.18  feet  along  said  margin 
of  Juneau  Street ;  thence  north  36°  18'  54"  west 
1472.41  feet  to  a  point  of  curve;  thence  to  the 
right  on  a  curve  of  5877.22  feet  radius  4.85  feet ; 
thence  south  55°  36'  21"  west  151  feet,  more  or 
less,  to  place  of  beginning. 

Together  with  the  tenements,  hereditaments,  and 
appurtenances  now  and  hereafter  belonging  to  or 
used  in  connection  with  the  above  described  premi- 
ses, and  all  buildings  and  structures  now  ui)on  or 
to  be  erected  upon  the  said  premises  or  used  in  con- 
nection therewith;  and  together  with  the  rents,  is- 
sues and  profits  of  the  mortgaged  property. 

This  Conveyance  is  intended  as  a  mortgage  to  se- 
cure the  payment  of  fifty  thousand  dollars  ($50,000) 
lawful  money  of  the  United  States  of  America,  to- 
gether with  interest  thereon  at  the  rate  of  five  per 
cent  (5%)  i)er  annum  from  date  until  paid,  accord- 
ing to  the  terms  and  conditions  of  two  certain 
promissory  notes  each  for  twenty-five  thousand  dol- 
lars ($25,000.00)  and  both  bearing  date  May  27th, 
1935,  made  by  the  mortgagor  and  payable  to  the 
mortgagee  or  order.  [669] 

This  Mortgage  also  secures  the  performance  of 
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the  covenants  and  agreements  hereinafter  contained, 
to-\vit : 

(1)  The  mortgagor  covenants  that  it  is  law- 
fully seized  of  said  premises  in  fee  simple,  has 
good  right  and  lawful  authority  to  convey  and 
mortgage  said  premises  in  the  manner  and  form 
aforesaid,  and  that  said  premises  are  free  from 
encumbrances;  and  the  mortgagor  shall  and  will 
warrant  and  defend  the  same  forever  against  the 
lawful  claims  and  demands  of  all  persons  whomso- 
ever, and  this  covenant  shall  not  be  extinguished 
by  any  foreclosure  hereof,  but  shall  run  with  the 
land. 

(2)  The  mortgagor  covenants  and  agrees  to  pay 
all  debts  and  moneys  secured  hereby  when  from 
any  cause  the  same  shall  become  due ;  not  to  permit 
or  suffer  any  tax,  assessment  or  other  lien  or  en- 
cumbrance prior  to  the  lien  of  this  mortgage  to  exist 
at  any  time  against  said  premises;  during  the  con- 
tinuance of  this  mortgage  to  pay  all  taxes  and  as- 
sessments levied  or  imposed  upon  the  property  cov- 
ered by  this  mortgage  and  the  debt  hereby  secured 
before  delinquency,  and  to  secure  and  deliver  to 
the  mortgagee,  before  any  interest  or  penalty  on  any 
tax  or  assessment  shall  begin  to  run  or  accrue,  the 
official  receipt  of  the  proper  officer  showing  pay- 
ment thereof ;  not  to  commit  or  suif er  waste  on  said 
IDremises;  to  keep  all  buildings  iniceasingly  insured 
against  loss  or  damage  by  fire  in  manner,  form  and 
companies  satisfactory  to  the  mortgagee  and  in  a  sum 
not  less  than  $250,000.00  or  not  less  than  i\\Q  full 
insurable  value  of  such  property;  to  pay  all  pre- 
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miums  and  charges  for  all  sucli  insurance  when  due, 
and  to  deposit  with  the  mortgagee  all  insurance 
Ijolicies  affecting  the  mortgaged  premises ;  and  cove- 
nants that  all  insurance  whatsoever  affecting  [670] 
the  mortgaged  premises  shall  be  made  payable  in 
case  of  loss  to  the  mortgagee  v/ith  a  mortgage  sub- 
rogation clause  in  favor  of  and  satisfactory  to  the 
mortgagee.  In  case  of  payment  of  any  policy  or  any 
part  thereof,  the  amount  so  paid  shall  be  applied 
either  upon  the  indebtedness  secured  hereby  or  in 
rebuilding  or  restoring  the  premises,  as  the  mortga- 
gee and  mortgagor  shall  determine  at  such  time. 

(3)  Should  the  mortgagor  be  or  become  in  de- 
fault in  any  of  the  foregoing  covenants  or  agree- 
ments, then  the  mortgagee  (whether  electing  to  de- 
clare the  whole  indebtedness  hereby  secured  due  and 
collectible,  or  not)  may  perform  the  same,  and  all  ex- 
penditures made  by  the  mortgagee  in  so  doing,  or 
under  any  of  the  covenants  or  agreements  hereof, 
shall  draw  interest  at  the  rate  of  ten  per  cent  (10%) 
per  annum,  but  all  such  expenditures  shall  be  pay- 
able by  the  mortgagor  without  demand  and  together 
with  interest  and  costs  accruing  thereon,  and  shall 
be  secured  by  this  mortgage ;  and  the  rights  and  du- 
ties of  the  parties  covenanted  for  in  this  paragraph 
shall  appl}^  equally  to  any  and  all  part  payments 
or  advances  made  by  the  mortgagee  for  any  of  the 
purposes  herein  referred  to. 

(4)  Time  is  material  and  of  the  essence  hereof, 
and  if  default  be  made  in  the  payment  of  any  of 
the  sums  hereby  secured  or  in  the  performance  of 
any  of  the  covenants  herein  contained,  then  in  any 
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such  case  the  balance  of  unpaid  principal  with  ac- 
crued interest  or  other  indebtedness  hereby  secured 
shall,  at  the  election  of  the  mortgagee,  become  im- 
mediately due  without  notice,  and  this  mortgage 
may  be  foreclosed;  but  the  failure  of  the  mortgagee 
to  exercise  [671]  such  option  in  any  one  or  more 
instances  shall  not  be  considered  as  a  waiver  or  re- 
linquishment of  the  right  to  exercise  such  option 
in  case  of  any  default,  but  such  option  shall  be  and 
remain  continuously  in  full  force  and  effect. 

(5)  In  any  suit  to  foreclose  this  mortgage  or  to 
collect  any  charge  growing  out  of  the  debt  hereby 
secured,  or  in  any  suit  which  the  mortgagee  may 
be  obligated  to  defend  to  effect  or  protect  the  lien 
hereof,  the  mortgagor  agrees  to  pay  a  reasonable 
sum  as  attorney's  fees  and  all  costs  and  legal  ex- 
penses in  connection  with  said  suit,  and  further 
agrees  to  pay  the  reasonable  cost  of  searching  the 
records,  and  said  sums  shall  be  secured  hereby  and 
included  in  the  Decree  of  Foreclosure. 

(6)  The  rents,  issues  and  profits  of  the  mort- 
gaged property,  to  and  until  the  maturity  of  the  in- 
debtedness hereby  secured,  either  by  lapse  of  time 
or  by  reason  of  default  of  the  mortgagor,  shall  be- 
long to  the  mortgagor,  but  upon  such  maturity  of 
said  indebtedness  for  any  cause  the  mortgagee  shall 
have  the  right  forthwith  to  enter  into  and  upon  the 
mortgaged  premises  and  take  possession  thereof 
and  to  collect  the  rents,  issues  and  profits  thereof 
and  apply  the  same,  less  reasonable  costs  of  col- 
lection, upon  the  indebtedness  hereby  secured;  and 
the  mortgagee  shall  have  the  right  to  the  appoint- 
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ment  of  a  Receiver  to  collect  the  rents,  issues  and 
j^rofits  of  the  mortgaged  premises.  Failure  on  the 
part  of  the  mortgagee  to  collect  any  such  rents, 
issues  and  profits  shall  not  constitute  a  waiver  of 
any  prior  default  under  the  terms  and  conditions 
of  this  mortgage.  [672] 

(7)  Each  of  the  covenants  and  agreements  here- 
in shall  be  binding  uj^on  all  successors  in  interest 
of  the  mortgagor,  and  each  shall  inure  to  the  bene- 
fit of  any  successors  in  interest  of  the  mortgagee. 

In  Witness  Whereof,  the  said  mortgagor  has 
caused  these  presents  to  be  executed  by  its  Presi- 
dent and  Secretary,  thereunto  duly  authorized,  and 
has  caused  its  corporate  seal  to  be  hereunto  af- 
fixed, the  day  and  year  hereinabove  first  written. 

SEATTLE  BREWING  &  MALT- 
ING COMPANY. 

(Formerly   Known   as   Century 
Brewing  Association) 
By  EMIL  G.  SICK, 
President. 

Attest : 

[Corporate  Seal]     W.  H.  MACKIE, 

Secretary.    [678] 

State  of  Washington, 
County  of  King — ss. 

This  Is  to  Certify  that  on  this  19th  day  of  July, 
1935,  before  me,  the  undersigned,  a  Notary  Public 
in  and  for  the  State  of  Washington,  duly  commis- 
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sioned  and  sworn,  personally  came  Emil  G.  Sick 
and  W.  H.  Mackie,  to  me  known  to  be  the  Presi- 
dent and  Secretary,  respectively,  of  Seattle  Brew- 
ing &  Malting  Company,  formerly  known  as  Cen- 
tury Brewing  Association,  the  cori3oration  that 
executed  the  within  and  foregoing  instrument,  and 
acknowledged  the  said  instrument  to  be  the  free 
and  voluntary  act  and  deed  of  said  corporation,  for 
the  uses  and  purposes  therein  mentioned,  and  on 
oath  stated  that  they  were  authorized  to  execute  said 
instrument  and  that  the  seal  affixed  is  the  corporate 
seal  of  said  corporation. 

Witness  my  hand  and  official  seal  the  day  and 
year  in  this  Certificate  first  above  written. 

[Notarial  Seal]     ORVILLE  H.  MILLER, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle,  Washington.  [674] 
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This  Agreement,  made  and  entered  into  this  19th 
day  of  July,  1935,  by  and  between  Seattle  Brewing 
&  Malting  Company  (formerly  known  as  Century 
Brewing  Association),  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Washington  and  having  its  prin- 
cipal office  in  the  City  of  Seattle,  County  of  King, 
in  said  state  (hereinafter  for  convenience  termed 
"Grantor"),  party  of  the  first  part.  The  First  Na- 
tional Bank  of  Seattle,  a  national  banking  associa- 
tion, having  its  principal  office  in  the  City  of  Se- 
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Petitioner's  Exhibit  No.  6 — (Continued) 
attle,  County  of  King,  State  of  Washington  (here- 
inafter for  convenience  termed  "Trustee"),  party  of, 
the  second  part,  and  Rainier  Brewing  Company, 
Inc.,  a  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of 
California  and  having  its  principal  office  in  the 
City  and  County  of  San  Francisco,  in  said  state 
(hereinafter  for  convenience  termed  Benefici- 
ary"), party  of  the  third  part, 

Witnesseth : 

Whereas,  the  Grantor  and  the  Beneficiary  made 
and  entered  into  an  agreement  dated  the  23rd 
day  of  April,  1935  (hereinafter  for  convenience 
termed  "Agreement"),  wherein  the  Beneficiary  sold 
to  the  Grantor  and  the  Grantor  purchased  from  the 
Beneficiary  certain  real  and  personal  property 
therein  described,  including  the  real  property  here- 
inafter described,  and  whereby  the  Beneficiary  li- 
censed and  authorized  the  Grantor,  upon  the  terms 
and  conditions  therein  set  forth  and  in  considera- 
tion of  the  prompt  payment  of  the  royalties  therein 
agreed  to  be  paid,  to  manufacture  and  [675]  mar- 
ket beer,  ale,  and  other  alcoholic  malt  beverages 
within  the  State  of  Washington  and  the  Territory 
of  Alaska  under  the  trade  names  and  brands  of 
"Rainier"  and  "Tacoma,"  and  likewise  authorized 
and  permitted  the  Grantor  to  use  within  said  state 
and  territory  any  and  all  copyrights,  trademarks, 
labels  or  other  advertising  media  adopted  or  used 
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by  the  Beneficiary  in  connection  with  its  beer,  ale, 
and  other  alcoholic  malt  beverages ;  and 

Whereas,  in  said  Agreement  the  Grantor  agrees 
that,  upon  acquiring  title  to  the  real  property  here- 
inafter described,  it  will  execute  and  deliver  to  the 
Beneficiary  such  document  or  documents  as  the 
Beneficiary  shall  deem  necessary  to  cause  said  real 
property  to  stand  as  security  for  the  prompt  and 
faithful  compliance  by  the  Grantor  of  all  of  its 
obligations  under  said  Agreement,  to  the  end  that 
should  the  Grantor  default  in  the  performance  of 
its  obligations  under  said  Agreement  and  should  the 
Beneficiary  elect  to  terminate  said  Agreement,  then 
and.  in  that  event  title  to  said  real  property  shall 
pass  to  the  Beneficiary,  free  and  clear  of  all  liens 
and  encumbrances,  as  and  for  liquidated  damages 
due  to  such  default,  subject,  however,  to  the  right 
of  the  Grantor  to  sell  said  i)roperty  at  any  time 
prior  to  such  default,  at  the  fair  market  value 
thereof  for  cash  and  to  impound  under  written 
agreement  satisfactory  to  the  Beneficiary,  the  pro- 
ceeds received  from  such  sale  to  the  extent  of  two 
hundred  fifty  thousand  dollars  ($250,000.00),  or 
such  lesser  sum  as  shall  be  realized  on  such  sale, 
which  said  impounded  funds  shall  thereafter  stand, 
in  lieu  of  said  property,  as  security  for  the  prompt 
and  faithful  performance  by  the  Grantor  of  all  of 
its  obligations  under  said  Agreement,  and  in  the 
event  of  default  under  said  A^n'e':^r.:ert,  be  trr.ns- 
f erred  and  delivered  to  the  Beneficiary  as  and  for 
liquidated  damages;  and  [676] 
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Whereas,  a  copy  of  said  Agreement,  dated  the 
23rd  day  of  April,  1935,  duly  identified  by  the  signa- 
tures of  each  of  the  parties  thereto,  has  been  de- 
posited with  the  Trustee  concurrently  with  the  exe- 
cution hereof,  to  which  said  Agreement  reference 
is  made  for  a  more  complete  and  detailed  statement 
of  the  terms  and  provisions  tliereof ;  and 

Whereas,  the  Grantor  and  the  Beneficiary  agree 
that  in  and  by  said  Agreement  the  Beneficiary  has 
IDarted  with  business,  proi)erties  and  assets,  the  ex- 
act value  of  which  cannot  readily  be  determined, 
and  in  the  event  of  default  by  the  Grantor  in  the 
performance  of  the  terms  and  conditions  of  said 
Agreement,  the  Beneficiary  will  suffer  damages 
which  cannot  be  accurately  or  definitely  computed 
or  measured  in  money,  and  said  parties  agree  that 
in  the  event  of  any  breach  of  said  Agreement,  the 
real  property  hereinafter  described  shall  be  trans- 
ferred (or,  should  it  be  sold  by  the  Grantor  in  the 
manner  hereinafter  provided,  then  the  cash  pro- 
ceeds, to  the  amount  of  $250,000.00,  or  such  lesser 
sum  as  shall  be  received,  from  such  sale  shall  be 
paid)  to  the  Beneficiary  as  and  for  liquidated  dam- 
ages to  compensate  the  Beneficiary  for  the  damages 
so  suffered.  And  said  parties  further  agree  that  the 
Beneficiary  would  not  have  made  and  entered  into 
said  Agreement  or  have  transferred  and  conveyed 
to  the  Grantor  the  personal  and  real  property  there- 
in described,  including  the  real  property  here- 
inafter described,  or  have  granted  the  license 
therein  granted,  had  the  Grantor  not  agreed  to 
pledge  the  real  property  hereinafter  described,  or 


660  Commissioner  of  Internal  Revenue 

Petitioner's  Exhibit  No.  6 — (Continued) 
the  cash  proceeds  to  the  extent  of  two  hundred  fifty 
thousand  dollars  ($250,000.00),  or  such  lesser  sum 
as  shall  be  received,  from  the  sale  thereof,  as  se- 
curity for  the  prompt  and  faithful  performance  by 
the  Grantor  of  all  of  the  terms  and  provisions  con- 
tained in  said  Agreement;  and  [677] 

Whereas,  the  Grantor  and  the  Beneficiary  de- 
sire to  carry  out  the  intent  and  purpose  of  said 
Agreement  with  respect  to  causing  the  said  real 
property  and  said  cash  proceeds  to  stand  as  secur- 
ity for  the  performance  by  the  Grantor  of  the  terms 
and  provisions  of  said  Agreement; 

Now,  Therefore,  for  and  in  consideration  of  the 
sum  of  ten  dollars  ($10.00),  lawful  money  of  the 
United  States  of  America,  in  hand  paid  by  the  Bene- 
ficiary to  the  Grantor,  receipt  whereof  is  hereby 
acknowledged,  and  in  further  consideration  of  the 
conveyance  by  the  Beneficiary  to  the  Grantor  of  the 
real  and  personal  property  described  in  said  Agree- 
ment, and  the  granting  by  the  Beneficiary  to  the 
Grantor  of  the  rights  and  privileges  granted  in  said 
Agreement,  the  Grantor  does,  by  these  presents, 
grant,  bargain,  sell,  convey,  and  warrant  unto  the 
Trustee,  party  of  the  second  part,  and  its  successors 
and  assigns,  as  Trustee,  forever,  that  certain  lot, 
piece,  or  parcel  of  land  bounded  and  described  as 
follows,  to-wit: 

All  the  following  described  property  situate 
in  the  City  of  Seattle,  County  of  King,  State 
of  Washington: 

A  tract  of  land  comprising  portions  of  tracts 
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8  and  9  of  the  Julius  Horton  Tracts  recorded 
in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington ;  also  an  unplatted  tract  of 
land  situated  in  the  L.  M.  Collins  Donation 
Claim  lying  between  the  easterly  line  of  said 
tract  8  of  the  Julius  Horton  Tracts  and  the 
northerly  line  of  former  Nora  Street  in 
Sprague's  Addition  to  the  City  of  Seattle  as 
recorded  in  Vol.  7  of  Plats,  page  49,  records 
of  King  County,  Washington,  also  portion  of 
vacated  Nora  Street  as  vacated  by  Ordinance 
No.  78  City  of  Georgetown,  also  portion  of 
Block  1,  Sprague's  Addition  and  vacated  alley 
in  said  block,  also  vacated  portion  of  Juneau 
St.  as  vacated  by  Ordinance  No.  35490  City  of 
Seattle,  the  boundaries  of  said  tract  of  land 
are  more  particularly  described  as  follows: 

Commencing  at  the  monument  marking  the 
intersection  of  the  west  line  of  said  Julius  Hor- 
ton Tracts  and  the  center  line  of  Duwamish 
Avenue,  and  thence  south  34°  23'  39"  east  along 
said  center  line  247.95  feet;  thence  north  55° 
36'  21"  east  30  feet  to  the  easterly  margin  of 
Duwamish  Avenue  and  the  true  place  of  be- 
ginning ;  thence  south  34°  23'  39"  east  along  said 
easterly  margin  1389.08  feet ;  thence  continuing 
along  the  northerly  margin  of  Duwamish  Ave- 
nue south  66°  47'  45"  east  38.19  feet;  thence 
south  70°  45'  24"  east  44.91  feet  to  the  north- 
westerly margin  of  the  unvacated  portion  of 
Jmieau  Street  as  the  same  is  set  forth  in  Or- 
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dinance  No.  35490  of  Seattle;  thence  north  53° 
41'  06"  east  123.86  feet  along  said  Juneau  Street 
margin;  thence  south  80°  22'  34"  east  33.58  feet 
along  the  northerly  margin  of  Juneau  Street; 
thence  north  53°  41'  06"  east  7.18  feet  along  said 
margin  of  Juneau  Street;  thence  north  36°  18' 
54"  west  1472.41  feet  to  a  point  of  curve;  thence 
.  to  the  right  on  a  curve  of  5877.22  feet  radius 
4.85  feet;  thence  south  55°  36'  21"  west  151  feet, 
more  or  less,  to  place  of  beginning. 

Together  with  all  and  singular  the  rights,  claims, 
privileges  and  inununities  appurtenant  thereto,  to- 
gether with  any  and  all  buildings,  improvements  and 
appiirtenances  now  standing  or  at  any  time  here- 
after constructed  or  placed  upon  said  land  or  any 
part  thereof,  and  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing or  in  anywise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents, 
issues,  and  profits  thereof;  subject,  however,  to  the 
prior  lien  of  a  mortgage  heretofore  executed  by  the 
Grantor  securing  the  payment  to  the  Beneficiary  of 
the  sum  of  fifty  thousand  dollars  ($50,000.00). 

To  Have  and  to  Hold  all  and  singular  the  said 
premises  and  properties  unto  the  Trustee,  its  suc- 
cessors in  trust,  and  assigns,  forever. 

But  in  Trust,  Nevertheless,  with  power  of  sale 
under  and  subject  to  the  provisions  and  conditions 
hereinafter  set  forth,  for  the  benefit  and  security 
of  the  Beneficiary,  and  to  secure  the  prompt  and 
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faithful  performance  by  the  Grantor  of  each  and 
all  of  the  covenants,  agreements  and  conditions  of 
the  Agreement  made  and  entered  into  by  and  be- 
tween the  Grantor  [679]  and  tlie  Beneficiary,  dated 
the  23rd  day  of  April,  1935,  so  that  the  Beneficiary 
shall  be  secured  in  the  performance  and  observance 
by  the  Grantor  of  each  and  all  of  the  covenants, 
agreements,  and  conditions  of  said  Agreement,  and 
in  the  event  of  the  default  of  the  Grantor  in  the  per- 
formance and  observance  of  any  of  said  covenants, 
agreements  and  conditions  said  property  shall  be 
transferred  and  conveyed  unto  the  Beneficiary,  free 
and  clear  of  all  liens  and  encumbrances,  as  and  for 
liquidated  damages  due  to  such  defaults. 

And  it  is  hereby  covenanted  and  declared  that 
the  trust  estate  is  to  be  held  by  the  Trustee  subject 
to  the  covenants,  conditions,  uses  and  trusts  herein- 
after set  forth,  as  follows: 

Article  I. 

Section  1.  The  covenants,  agreements  and  con- 
ditions, the  performance  and  observance  of  each 
and  all  of  which  are  secured  by  this  Indenture  and 
the  trust  liereby  created,  are  fully  set  forth  in  the 
Agreement  made  and  entered  into  by  and  between 
the  Grantor  and  the  Beneficiary,  dated  April  23rd, 
1935,  a  copy  of  which  said  Agreement,  duly  identi- 
fied by  the  signatures  of  said  parties,  has  been  de- 
posited with  the  Trustee  concurrently  with  the  exe- 
cution hereof.    Reference  is  hereby  made  to  said 
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€opy  of  said  Agreement  for  a  more  complete  and 
detailed  statement  of  its  provisions. 

Article  II. 

Section  1.  The  Grantor  covenants  and  agrees 
that  it  will  duly  and  promptly  perform  and  observe 
each  and  all  the  covenants,  agreements,  and  con- 
ditions contained  in  said  Agreement  and  in  this 
Indenture,  and  will  promptly  and  at  the  [680]  times 
therein  specified,  pay  to  the  Beneficiary  the  pay- 
ments agreed  to  be  made  in  and  by  said  Agreement. 

Section  2.  The  Grantor  covenants  that  it  is  well 
seized  of  the  property  herein  conveyed,  assigned 
and  pledged ;  that  it  has  good  right,  full  power,  and 
lawful  authol*ity  to  grant,  bargain,  sell,  and  assign, 
and  to  convey  and  j)ledge  the  same  in  the  manner 
and  form  herein  done  or  intended  to  be  done;  and 
that  it  will  forever  warrant  and  defend  the  right, 
title  and  interest  herein  conveyed,  assigned,  and 
pledged,  to  the  Trustee  against  the  claims  of  any 
persons  whomsoever. 

Section  3.  The  Grantor  covenants  and  agrees 
that  at  any  time  it  will  make,  execute,  acknowledge 
and  deliver,  or  cause  or  procure  to  be  made,  exe- 
cuted, acknowledged  and  delivered,  all  such  fur- 
ther and  other  deeds,  transfers,  assigmnents  or  other 
instruments,  and  do,  or  cause  to  be  done,  all  such 
act-s  and  things  as  reasonably  shall  be  required  by 
the  Trustee  or  the  Beneficiary  to  effectuate  the  in- 
tention of  these  presents  and  to  assure  and  to  con- 
firm to  the  Trustee,  and  its  successors  in  the  trust 
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and  their  respective  assigns,  all  and  singular  the 
property  hereinbefore  described,  and  hereby  in- 
tended or  i)urported  to  be  conveyed  or  assigned, 
so  as  to  render  the  same  available  as  security  for 
the  performance  by  the  Beneficiary  of  the  cove- 
nants, agreements,  and  conditions  of  said  Agree- 
ment, according  to  the  intent  and  purpose  herein 
expressed. 

Section  4.  The  Grantor  covenants  and  agrees 
that  it  will  cause  this  Indenture  to  be  duly  and 
l^roperly  filed  for  record  and  recorded  in  the  office 
of  the  County  xVuditor  of  King  County,  State  of 
Washington,  with  all  convenient  speed;  and  that  it 
will  hereafter  cause  to  be  duly  and  properly  filed 
for  record  and  recorded,  any  supplement  hereto,  or 
any  [681]  conveyance  or  transfer  hereunder  so  far 
as  may  be  necessary  to  make  this  Indenture  and  all 
such  supplements,  conveyances,  or  transfers,  a  good 
and  valid  lien  upon  the  properties  covered  hereby 
against  all  persons  whomsoever. 

Section  5.  The  Grantor  covenants  and  agrees 
that  on  demand  of  the  Trustee  or  the  Beneficiary, 
it  will  re-execute,  re-acknowledge,  and  re-record 
and/or  re-file  this  Indenture,  or  execute,  acknowl- 
edge, deliver  and  record  a  new  instrument,  and  do 
all  other  thmgs  necessary  to  be  done  whenever  and 
as  often  as  needful  in  order  to  preserve  (as  long  as 
said  Agreement  shall  remain  in  force)  the  validity 
and  efficacy  hereof  as  a  conveyance  of,  and  con- 
timiing  lien  upon,  all  the  property  conveyed,  as- 
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signed  or  transferred,  or  intended  to  be  conveyed, 
assigned  or  transferred  hereby. 

The  Grantor  further  covenants  and  agrees  that 
it  will,  from  time  to  time,  upon  the  demand  of  the 
Trustee  or  the  Beneficiary,  and  as  often  as  such 
demand  be  made,  re-execute  or  renew  this  Inden- 
ture as  a  chattel  mortgage  or  execute  a  new  or  con- 
firmatory chattel  mortgage.  Any  such  chattel  mort- 
gage shall  be  substantially  in  the  form  of  this  In- 
denture and  shall  contain  substantially  the  same 
terms,  covenants  and  provisions  as  this  Indenture, 
or,  at  the  option  of  the  Trustee  or  the  Beneficiary, 
may  be  in  the  customary  form  of  chattel  mortgages 
in  use  in  the  County  of  King,  State  of  Washington, 
or  in  such  other  form  as  the  Trustee  or  the  Bene- 
ficiary may  deem  sufficient  for  the  accomi3lishment 
of  the  purposes  hereof. 

Section  6.  The  Grantor  covenants  and  agrees 
that  this  Indenture  now  is,  and  (subject  to  the  pro- 
visions of  this  Indenture  in  respect  to  the  release 
of  property  from  the  lien  hereof)  always  will  be 
kept,  a  first  lien  upon  the  property  herein  described, 
subject,  however,  to  the  prior  lien  of  a  mortgage 
heretofore  executed  by  the  Grantor  securing  the 
payment  [682]  to  the  Beneficiary  of  the  sum  of 
fifty  thousand  dollars  ($50,000.00),  and  subject 
further  only  to  taxes,  a  lien  but  not  delinquent,  and 
to  any  assessments,  covenants  and  restrictions  of 
record;  and  that  it  will  not  voluntarily  create  or 
suffer  to  be  hereafter  created,  any  lien  or  charge 
having   equality   with,    priority   to,    or   preference 
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over,  the  lien  or  charge  of  this  Indenture  upon  the 
trust  estate,  or  any  part  thereof,  or  upon  the  in- 
come thereof;  that  forthwith,  after  the  same  shall 
accrue,  it  will  pay,  or  cause  to  be  discharged  and 
paid,  every  lawful  claim  or  demand  which,  if  un- 
paid, might  by  law  be  given  precedence  over  the 
lien  or  charge  of  this  Indenture  upon  said  property, 
or  any  part  thereof,  or  upon  the  income  thereof. 

Section  7.  The  Grantor  covenants  and  agrees 
that,  from  time  to  time,  it  will  pay  and  discharge, 
or  cause  to  be  paid  and  discharged,  at  least  five  (5) 
days  before  delinquency,  all  taxes,  assessments, 
rates,  and  governmental  charges  lawfully  imposed 
upon  the  trust  estate  or  any  part  thereof,  or  upon 
the  income  or  profits  thereof,  and  also  all  taxes, 
assessments,  rates  and  governmental  charges  law- 
fully imposed  upon  the  lien  or  interest  of  the  Trus- 
tee in  respect  to  such  trust  estate  or  income.  The 
Grantor  covenants  and  agrees  that,  from  time  to 
time,  it  will  keep  the  Trustee  advised  as  to  the  pay- 
ment of  such  taxes,  assessments,  rates  and  govern- 
mental charges,  and  will  present  such  evidence  of 
the  payment  thereof  as  the  Trustee  may  require. 

Section  8.  The  Grantor  covenants  and  agrees 
that,  at  all  times  during  the  existence  of  this  Inden- 
ture and  until  the  discharge  thereof,  it  will  insure 
and  keep  insured,  or  cause  to  be  insured  and  kept 
insured,  in  some  standard  and  solvent  fire  insurance 
company  or  companies  authorized  to  transact  busi- 
ness in  the  State  of  Washington,  any  and  all  build- 
ings or  other  structures  located  upon  said  property 
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against  loss  or  damage  by  fire,  in  an  amount  equal 
to  their  fair  insurable  value  as  determined  [683] 
by  such  company  or  companies  or,  in  the  event  the 
fair  insurable  value  cannot  be  obtained,  then  in  the 
largest  amount  in  which  such  insurance  is  obtain- 
able ;  that  all  policies  of  insurance  on  such  property 
may  contain  the  standard  100%  co-insurance  clause 
and  shall  be  payable  to  the  Trustee,  and  shall  be 
delivered  to  it ;  and  that  the  Grantor  shall  promptly 
pay,  or  cause  to  be  paid,  the  premium  for  such  in- 
surance as  they  may  become  due.  In  case  of  any 
loss  under  any  such  policy  or  policies  of  insurance, 
the  Trustee,  with  the  consent  of  the  Beneficiary, 
may  adjust,  collect  and  receipt  for  and  compromise 
all  claims  under  said  policy  or  policies,  and  any 
moneys  due  thereunder  shall  be  paid  to  the  Trustee. 
In  case  any  money  shall  be  paid  to  the  Trustee 
on  account  of  any  loss  or  damage  covered  by  such 
insurance,  the  Grantor  shall  be  entitled  to  use  and 
apply  the  same  for  the  purpose  of  repairing,  re- 
placing, rebuilding  or  restoring  any  part  of  the 
property  destroyed  or  damaged,  or  for  the  improve- 
ment or  betterment  of  such  property.  The  Trustee 
shall  pay  over  such  insurance  moneys  upon  the 
written  request  of  the  Grantor  accompanied  by  a 
certificate  of  an  Architect,  Engineer,  or  builder, 
satisfactory  to  the  Beneficiary,  showing  the  exjDen- 
ditures  for  which  such  payment  is  required,  which 
request  and  certificate  shall  constitute  the  full  war- 
rant, direction  or  justification  to  the  Trustee  for 
the  })ayment  of  such  money.    The  Trustee  or  the 
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Beneficiary,  however,  shall  have  the  right  to  require 
the  Grantor  to  furnish  such  further  evidence  as  the 
Trustee  or  the  Beneficiary  may  deem  necessary  to 
establish  the  right  of  the  Grantor  to  the  payment 
of  such  money  and  to  assure  the  use  of  such  money 
by  the  Grantor  in  accordance  with  the  terms  hereof. 
Until  so  used  by  the  Grantor  as  hereinal)ove  pro- 
vided, all  moneys  so  received  by  the  Trustee  shall 
be  retained  by  the  Trustee  as  part  of  the  trust 
estate.  In  case  of  the  failure  of  the  Grantor  to  pay 
the  premiums  on  any  policy,  the  Trustee  may,  in 
its  [684]  discretion  but  without  any  obligation  to 
do  so,  pay  such  premiums,  and  all  moneys  so  paid 
by  the  Trustee,  with  interest  thereon  at  the  rate  of 
six  per  cent  (6%)  per  annum  until  paid,  shall  be 
repaid  to  the  Trustee  by  the  Grantor  upon  demand. 

Article  III. 

Release  of  Trust  Estate 

Section  1.  Upon  the  request  of  the  Grantor 
while  no  event  of  default  exists,  as  hereinafter  de- 
fined (or  during  the  existence  of  an  event  of  default 
with  the  written  consent  of  the  Beneficiary),  such 
request  being  evidenced  by  resolution  of  its  Board 
of  Directors,  copy  of  which,  certified  under  the  cor- 
porate seal  of  the  Grantor,  shall  be  lodged  with  the 
Trustee,  the  Trustee,  but  subject  to  the  conditions 
and  limitations  in  this  Article  III  prescribed,  and 
not  otherwise,  shall  release  from  the  lien  and  opera- 
tion of  this  Indenture,  the  entire  trust  estate.    The 
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resolution  requesting  such  release  shall  certify  that 
the  Grantor  has,  for  a  fair  and  adequate  considera- 
tion, sold  or  contracted  to  sell  the  trust  estate,  and 
such  release  shall  be  subject  to  the  following  condi- 
tions : 

(a)  The  trust  estate  shall  not  be  released 
unless  and  until 

(1)  the  Beneficiary  shall  have  notified  the 
Trustee  in  writing  that  the  price  to  be  obtained 
upon  the  sale  of  the  trust  estate  is  satisfactory 
to  the  Beneficiary,  and  shall  have  authorized 
the  Trustee  to  release  the  trust  estate,  or 

(2)  the  fair  market  value  of  the  trust  estate 
shall  have  been  determined  by  a  board  of  three 
appraisers  composed  of  realtors  doing  business 
and  familiar  with  real  estate  values  in  the  City 
of  Seattle,  one  of  such  appraisers  to  be  selected 
by  the  Beneficiary,  one  to  be  selected  by  the 
Grantor,  and  the  remainmg  appraiser  to  be 
selected  by  the  two  so  selected.  The  concurrence 
of  a  majority  of  the  members  of  said  board 
shall  be  necessary  to  express  the  determination 
of  the  board  with  respect  to  the  fair  market 
value  of  the  trust  estate,  and  the  findings  of 
the  board  with  respect  to  the  fair  market  value 
of  the  trust  estate  shall  be  binding  upon  the 
parties  hereto;  [685] 

(b)  Concurrently  with,  and  in  consideration 
of,  the  release  of  the  trust  estate,  the  Grantor 
shall  pay  to  the  Trustee  in  cash,  lawful  money 
of  the  United   States,   an   amount   equal   and 
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equivalent  to  the  consideration  to  be  received 
upon  the  sale  of  the  trust  estate,  which  amount 
shall  in  no  event  be  less  than  the  fair  market 
value  of  the  trust  estate,  as  determined  in  the 
manner  provided  in  subdivision  (a)  of  this 
Section  1:  provided,  however,  that  nothing 
herein  contained  shall  require  the  payment  by 
the  Grantor  to  the  Trustee  of  a  sum  in  excess 
of  Two  Hundred  Fifty  Thousand  Dollars 
($250,000)  ;  and 

(c)     Concurrently   with   the   release   of   the 
trust  estate  and  the  payment  to  the  Trustee  of 
the  cash  required  to  be  paid  pursuant  to  sub- 
paragraph (b)  hereof,  there  shall  be  deposited 
with  the  Trustee  an  agreement  in  form  and  con- 
tents satisfactory  to  the  Beneficiary,  duly  exe- 
cuted by  the  Grantor,  the  Trustee  and  the  Bene- 
ficiary, supplementing  this  Indenture  and  pro- 
viding the  terms  under  which  said  cash  shall 
be  held  as  security,  in  lieu  of  said  trust  estate, 
to  accomplish  the  intents  and  purposes  of  this 
Indenture. 
Section  2.     The  Grantor  may  at  any  time^  with 
the  written  consent  of  the  Beneficiary,  make  any 
change  in  the  location  of  any  of  the  buildings  or 
other  structures  or  equipment  upon  any  part  of 
the  trust  estate,  provided  that  the  efficiency  and 
value  of  said  buildings  and  property  shall  not  be 
diminshed  thereby. 
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Article  IV. 
Possession 

Section  1.  Unless  and  until  an  event  of  default 
under  said  Agreement  dated  April  23,  1935,  shall 
have  happened,  the  Grantor  shall  retain  possession 
of  the  trust  estate  and  shall  manage,  operate  and 
use  the  same  and  every  part  thereof,  with  the  rights 
and  privileges  pertaining  thereto,  and  shall  receive, 
take,  use  and  enjoy  the  rents,  income,  earnings  and 
profits  thereof. 

Article  V. 

Defeasance 

Section  1.  If  the  Grantor  shall  well  and  truly 
perform  and  observe  each  and  all  of  the  covenants, 
agreements  and  conditions  of  said  Agreement,  dated 
April  23,  1935,  and  shall  well  and  truly  keep,  per- 
form and  observe  all  covenants  and  conditions 
herein  required  to  be  kept,  performed  and  observed 
by  it,  both  according  to  the  true  intent  and  meaning 
of  said  Agreement  and  of  this  Indenture,  and  if  the 
Beneficiary  shall  notify  the  Trustee  in  writing  of 
such  performance  and  observance  by  the  Grantor, 
or  if  the  Grantor  shall  avail  itself  of  the  option 
expressed  in  paragraph  Thirteenth  of  said  Agree- 
ment dated  April  23,  1935,  and  shall  cause  the  pay- 
ment to  the  [686]  Beneficiary  in  cash  of  the  sum 
therein  provided  to  be  paid  in  the  event  of  the  exer- 
cise of  such  option,  then  and  in  that  case,  the  estate, 
right,  title  and  interest  of  the  Trustee  hereunder 


vs.  Rainier  Brewing  Company  673 

Petitioner's  Exhibit  No.  6 — (Continued) 
shall  cease  and  determine  and  the  property,  prem- 
ises, rights  and  interests  hereby  conveyed  shall 
revert  to  the  Grantor  or  to  whomsoever  may  be  en- 
titled thereto;  and  the  Trustee,  in  such  case,  on 
demand  of  the  Grantor,  and  upon  written  proof 
from  the  Beneficiary  of  such  observance  and  per- 
formance, and  at  the  Grantor's  cost  and  expense, 
shall  execute,  acknowledge  and  deliver  to  the 
Grantor  proper  instruments  reconveying,  transfer- 
ring and  releasing  to  the  Grantor,  or  to  whomso- 
ever may  be  entitled  thereto,  but  without  any  cove- 
nant of  warranty,  however,  all  property,  rights  and 
interests  then  held  by  the  Trustee  hereunder. 

Article  VI. 
Default  and  Remedies 

Section  1.  An  event  of  default  is  hereby  defined 
to  be  the  happening  of  any  default  or  failure  on 
the  part  of  the  Grantor  in  the  due  observance  or 
performance  of  any  covenant,  agreement  or  condi- 
tion contained  in  said  Agreement  made  and  entered 
into  between  the  Grantor  and  the  Beneficiary,  dated 
April  23,  1935. 

Section  2.  The  happening  of  an  event  of  de- 
fault shall,  for  the  purpose  of  this  Indenture,  be 
established  by  written  notice  addressed  to  the  Trus- 
tee by  the  Beneficiary,  which  said  notice  shall  state 
the  particular  or  particulars  in  which  the  Grantor 
is  in  default  in  the  performance  of  the  covenants, 
agreements  or  conditions  contained  in  said  Agree- 
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ment,  dated  April  23,  1935,  and  the  Trustee  is 
authorized  and  directed  to  conckisively  rely  upon 
such  certificate  and  shall  not  be  required  to  make 
any  inquiry  or  investigation  with  respect  to  the 
facts  therein  stated. 

Section  3.  If  an  event  of  default  shall  happen, 
then  the  Trustee  shall,  upon  receipt  of  such  notice, 
and  upon  the  written  request  of  the  Beneficiary, 
transfer  and  convey,  or  cause  to  be  transferred  and 
conveyed,  unto  the  Beneficiary,  or  its  nominee,  all 
of  the  property,  both  real  and  personal,  [687]  then 
constituting  the  trust  estate,  which  said  property 
shall  be  so  transferred  free  and  clear  of  all  liens 
and  encumbrances  and  as  and  for  liquidated  dam- 
ages due  to  such  default.  The  Grantor  hereby  ex- 
pressly waives  any  right  to  the  redemption  of  all 
or  any  part  of  said  trust  estate  and  agrees  that 
upon  the  request  of  the  Beneficiary  or  the  Trustee 
it  will  execute,  acknowledge  and  deliver  any  and 
all  instruments  reasonably  required  to  effectuate 
such  transfer  of  the  trust  estate. 

Any  such  transfer  or  conveyance  by  the  Trustee 
to  the  Beneficiary,  or  any  person  designated  by  it, 
shall  divest  all  right,  title,  interest,  claim  and  de- 
mand whatsoever,  either  at  law  or  in  equity,  of 
the  Grantor  of,  in,  and  to  the  proj^erty  and  prem- 
ises constituting  the  trust  estate,  and  shall  be  a 
perpetual  bar,  both  at  law  and  in  equity,  against 
the  Grantor,  its  successors  and  assigns,  and  against 
any  and  all  persons  claiming  or  to  claim  the  trust 
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estate  or  any  part  thereof  from,  through,  or  under 
the  Grantor,  its  successors  and  assigns. 

Article  VII. 
Concerning  the  Trustee 

The  Trustee  accepts  the  trust  created  in  this  In- 
denture, but  only  upon  the  terms  and  conditions 
hereof,  including  the  following,  all  of  which  shall 
bind  the  Grantor  and  the  Beneficiary: 

Section  1.  All  recitals,  statements  and  represen- 
tations of  fact  herein  contained  are  made  solely  by 
and  on  behalf  of  the  Grantor,  and  the  Trustee  as- 
sumes no  responsibility  as  to  the  correctness  of  any 
such  recitals,  statements,  or  representations,  or  as 
to  the  validity  of  this  Indenture,  or  for  the  breach 
by  the  Grantor  of  any  of  the  covenants  or  agiee- 
ments  hereof  or  of  said  Agreement  dated  April  23, 
1935,  or  for  or  in  [688]  respect  of  the  title  of  the 
trust  estate,  or  for  any  other  act  or  thing  done  or 
omitted  hereunder,  except  through  its  own  wilful! 
misconduct  or  gross  negligence. 

Section  2.  The  Trustee  shall  not  be  required  to 
see  to  the  recording  of  this  Indenture  or  of  any 
supplement  hereto,  or  of  any  further  conveyance  or 
transfer  hereunder,  or  to  do  any  other  act  which 
may  be  suitable  or  proper  to  be  done  for  the  con- 
tinuing of  the  lien  of  this  Indenture,  or  for  giving 
notice  of  the  existence  of  such  lien,  or  to  effect  in- 
surance against  fire  or  other  damage  to  the  trust 
estate,  or  to  effect  public  liability  or  compensation 
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insu]ance,  or  to  |)ay  or  require  the  payment  of 
taxes,  assessments  or  other  charges,  or  to  keep  in- 
formed or  advised  as  to  the  taking  out  of  insurance 
or  as  to  the  payment  of  taxes  or  assessments  of  or 
upon  the  trust  estate  or  any  part  thereof. 

Section  3.  The  Trustee  shall  be  entitled  to  be 
reimbursed  for  all  proper  outlay  of  every  sort  and 
nature  made  by  it  and  incurred  in  the  acceptance 
and  discharge  of  its  trusts  hereunder,  and  to  re- 
ceive reasonable  and  proper  compensation  for  all 
services  rendered  and  duties  performed  at  any  time 
in  the  discharge  of  said  trusts,  and  for  any  damage 
sustained  or  incurred  by  it,  or  by  any  of  its  officers, 
attorneys,  agents,  or  servants,  selected  and  retained 
with  reasonable  care  in  the  performance  of  the 
trusts  hereunder;  and  all  such  outlays,  fees  and 
commissions,  compensation  and  disbursements,  shall 
constitute  and  continue  a  lien  on  the  trust  estate; 
and  the  Grantor  hereby  covenants  and  agrees  to 
pay  the  same  upon  demand. 

Section  4.  The  Trustee  or  any  successor  or  suc- 
cessors may  resign  and  be  discharged  from  the  trust 
created  by  this  Indenture  by  an  instrument  duly 
executed  and  acknowledged  so  as  to  entitle  the  same 
to  be  recorded,  and  delivered  to  the  Grantor  [689] 
and  the  Beneficiary,  and  upon  the  acceptance  of 
such  resignation  by  the  Grantor  and  the  Benefi- 
ciary, or  after  thirty  (30)  days  from  tlio  time  such 
resignation  is  so  delivered,  the  same  shall  be  com- 
plete and  effectual,  and  the  Trustee  resigning  there- 
after shall  ])e  released  from  all  responsibility  and 
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liability  of  every  kind  and  nature  created  or  im- 
posed by  virtue  of  this  Indenture,  arising  after  the 
date  of  such  resignation  and  delivery,  except  the 
duty  to  deliver  to  the  successor  trustee  any  and  all 
property  then  constituting  the  trust  estate.  Any 
such  resignation  shall  forthwith  be  recorded  by  the 
Grantor  in  the  office  of  the  County  Auditor  of  King 
County,  Washington. 

Section  5.  The  Trustee,  or  any  successor  or  suc- 
cessors, may  be  removed  at  any  time  by  an  instru- 
ment in  writing  executed  and  acknowledged  by  the 
Beneficiary,  which  instrument  shall  be  delivered  to 
the  Grantor  and  forthwith  recorded  by  it,  or  at  its 
expense,  in  the  office  of  the  Comity  Auditor  of  King 
County,  Washington,  and  the  Grantor  forthwith 
shall  file  a  copy  of  such  instrument,  certified  by  said 
County  Auditor,  with  the  Trustee.  Neither  the  re- 
moval nor  the  resignation  of  any  Trustee  shall 
aifect  its  right  to  receive  any  compensation  then 
due  or  owing  hereunder,  or  reimbursement  for  any 
advances  theretofore  made  hereunder,  with  interest 
as  herein  i^rovided. 

Section  6.  In  case  the  Trustee,  or  any  trustee 
hereafter  appointed,  at  any  time  shall  resign  or  be 
removed  or  otherwise  become  incapable  of  acting, 
a  successor  or  successors  may  be  appointed  by  an 
instrument  in  writing  executed  and  acknowledged 
by  the  Beneficiary  and  delivered  to  the  Grantor, 
which  instrument  shall  show  thereon,  in  writing, 
the  acceptance  of  the  trust  by  such  successor  trustee. 
The  Grantor  forthwith  shall  record  any  such  in- 
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strument  of  appointmient  in  the  office  of  the  [690] 
County  Auditor  of  King  County,  Washington,  and 
shall  file  with  such  successor  trustee  a  copy  of  such 
instrument  certified  by  said  County  Auditor.  Any 
successor  trustee  so  appointed  shall  be  a  bank  or 
trust  company  authorized  to  transact  business  in 
the  State  of  Washington  and  actually  transacting 
business  within  the  City  of  Seattle  in  said  State. 

Section  7.  Any  successor  trustee  appointed 
hereunder  shall  execute,  acknowledge  and  deliver 
to  the  Grantor  an  instrument  accepting  such  ap- 
pointment hereunder,  and  thereupon  such  successor 
trustee,  without  further  act,  deed  or  conveyance, 
shall  be  vested  with  the  trust  estate  and  with  all  the 
assets,  properties,  rights,  powers  and  trusts  of  its 
predecessor  in  the  trust  hereunder,  with  like  effect 
as  if  originally  named  as  such  trustee  herein;  but 
the  trustee  retiring,  nevertheless,  on  the  written 
demand  of  the  successor  trustee,  shall  execute  and 
deliver  an  instrument  conveying  and  transferring 
to  such  successor  trustee,  upon  the  trusts  herein 
expressed,  all  the  trust  estate  and  all  the  estate, 
property,  rights,  powers  and  trusts  of  the  trustee 
so  retiring,  and  shall  duly  assign  and  deliver  to  the 
successor  trustee  so  appointed  in  its  place,  all  prop- 
erties and  moneys  constituting  the  trust  estate  then 
held  by  it.  Should  any  deed,  conveyance  or  instru- 
ment in  writing  from  the  Grantor  be  required  by 
any  successor  trustee  for  more  fully  and  certainly 
vesting  in  and  confirming  to  it  the  trust  estate  and 
said  estate,  property,  rights,  powers  and  trusts,  then 
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any  and  all  such  deeds,  conveyances  and  instru- 
ments in  writing,  on  request  of  the  successor  trus- 
tee, shall  be  made,  executed,  acknowledged  and  de- 
livered by  the  Grantor.  All  such  instruments  exe- 
cuted under  the  provisions  of  this  Section  forthwith 
shall  be  recorded  by  the  Grantor,  or  at  its  expense, 
in  the  office  of  the  County  Auditor  of  King  County, 
Washington. 

Section  8.  The  Trustee,  in  the  execution  of  the 
trusts  hereunder,  may  at  any  time,  instead  of  acting 
personally,  [691]  employ  and  appoint,  and  in  the 
name  of  the  Grantor  incur  expenses  in  the  employ- 
ment of,  attorneys,  agents,  receivers  or  employees^ 
and  shall  be  entitled  to  advice  of  legal  counsel  con- 
cerning all  matters  of  trust  hereof  and  all  duties 
hereunder,  and  may  in  all  cases  pay  such  reasonable 
compensation  as  such  Trustee  shall  deem  proper  to 
all  such  attorneys,  agents,  receivers  or  employees 
as  may  be  reasonably  employed  in  connection  with 
the  trusts  hereof;  and  the  Grantor  covenants  and 
agrees  to  repay,  upon  demand,  all  such  outlays  and 
expenditures  so  incurred.  The  opinion  of  such  legal 
counsel  shall  be  full  protection  and  justification  to 
the  Trustee  for  anything  done  by  it,  or  permitted 
to  be  done,  in  good  faith  and  in  accordance  with 
such  opinion. 

Section  9.  The  Trustee  shall  be  protected  in  act- 
ing upon  any  resolution,  declaration,  request,  de- 
mand, order,  notice,  telegram,  cablegram,  radio- 
gram, waiver,  appointment,  consent,  certificate,  affi- 
davit or  statement,   or  upon   any   other  pax:>er  or 
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document  believed  by  it  to  be  genuine,  and  to  have 
been  passed,  adopted,  made,  signed,  executed,  ac- 
knowledged,  verified   or   delivered   by   the   proper 
party. 

Section  10.  The  Trustee  shall  not  be  chargeable 
with  knowledge  or  notice  of  any  default  unless  noti- 
fied thereof  in  writing  by  the  Beneficiary.  Upon 
receipt  of  any  such  notice  of  default,  the  Trustee 
may  conclusively  rely  upon  the  facts  therein  stated. 

Article  VIII. 
General  and  Miscellaneous  Provisions 

Section  1.  All  the  covenants,  stipulations,  prom- 
ises and  agreements  m  this  Indenture  contained  by 
or  in  behalf  of  the  Grantor  shall  bind  and  inure  to 
the  benefit  of  its  successors  and  assigns,  whether  so 
expressed  or  not. 

Section  2.  Nothing  in  this  Indenture,  expressed 
or  [692]  implied,  is  intended  or  shall  be  construed 
to  confer  upon  or  give  to  any  person,  association  or 
corporation,  other  than  the  parties  hereto,  their 
successors  or  assigns,  any  legal  or  equitable  right, 
remedy  or  claim  mider  or  by  reason  of  this  Inden- 
ture, or  of  any  covenant,  condition  or  stipulation 
hereof ;  and  all  the  covenants,  stipulations,  promises 
and  agreements  in  this  Indenture  contained  are, 
and  shall  be  held  to  be,  for  the  sole  and  exclusive 
benefit  of  the  parties  hereto,  their  successors  and 
assigns. 
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Article  IX. 

Provisions  Contrary  to  Law 

If  any  one  or  more  of  the  covenants  or  agree- 
ments provided  in  this  Indenture  on  the  part  of  the 
Grantor  or  the  Trustee  to  be  performed  shall  be 
contrary  to  any  express  provision  of  law,  or  con- 
trary to  the  policy  of  express  law,  although  not  ex- 
pressly iDrohibited,  or  otherwise  contrary  to  good 
morals  or  against  public  policy,  then  such  covenant 
or  covenants,  agreement  or  agreements,  shall  be  null 
and  void,  and  shall  be  deemed  separable  from  the 
remaining  covenants  and  agreements,  and  shall  in 
no  way  affect  the  validity  of  this  Indenture  or  the 
objects  and  purposes  intended  to  lie  accomplished 
hereby. 

In  Witness  Whereof,  the  parties  heretofore  have 
caused  this  Indenture  to  be  executed  by  their  re- 
spective officers,  thereunto  duly  authorized,  and 
their  respective  corporate  seals  hereunto  to  be 
affixed,  all  as  of  the  day  and  year  first  hereinabove 
written. 

SEATTLE  BREWING  & 
MALTING  COMPANY 

(formerly  known  as  Century 
Brewing  Association), 

By  /s/  E.  G.  SICK, 
President, 


682  Commissioner  of  Internal  Revenue 

Petitioner's  Exhibit  No.  6 — (Continued) 

By  /s/  W.  H.  MACKIE, 
Secretary, 

Party  of  the  First  Part. 

THE  FIRST  NATIONAL 
BANK  OF  SEATTLE, 

By  C.  L.  LeSOURD, 
Vice  Pres., 

By  /s/  CAMPBELL  KELLEHER, 

Party  of  the  Second  Part. 

RAINIER  BREWING 
COMPANY,  INC., 

By  /s/  LOUIS  HEMRICH, 
President, 

By  /s/  A.  R.  SPECHT, 

Secretary, 

Party  of  the  Third  Part. 

State  of  Washington, 
County  of  King — ss. 

On  this  19th  day  of  July,  in  the  year  one  thousand 
nine  hundred  and  thirty-five,  before  me,  Orville  H. 
Mills,  a  Notary  Public  in  and  for  the  County  of 
King,  State  of  Washington,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  E.  G. 
Sick  and  W.  H.  Mackie,  known  to  me  to  ])o  the 
President  and  Secretar}-,   respectively,   of   Seattle 
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Brewing  &  Malting  Company,  the  corporation  that 
executed  the  within  and  foregoing  instrument,  and 
known  to  me  to  be  the  persons  who  executed  the 
within  and  foregoing  instrument  on  behalf  of  the 
corporation  therein  named,  and  acknowledged  to 
me  that  such  corporation  executed  the  same;  and 
further  acknowledged  the  said  instrument  to  be  the 
free  and  voluntary  act  and  deed  of  said  corporation, 
for  the  uses  and  purposes  therein  mentioned,  and 
on  oath  stated  that  they  were  authorized  to  execute 
said  instrument,  and  that  the  seal  affixed  is  the  cor- 
porate seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Official  Seal,  at  my  office  in 
the  said  Comity  of  King,  State  of  Washington,  the 
day  and  year  in  this  Certificate  first  above  written. 

/s/  ORVILLE  H.  MILLS, 

Notary  Public  in  and  for  the  County  of  King,  State 
of  Washington. 

My  Commission  Expires  July  4,  1937.  [695] 

State  of  Washington, 
County  of  King — ss. 

On  this  19th  day  of  July,  in  the  year  one  thousand 
nine  hundred  and  thirty-five,  before  me,  Orville  H. 
Mills,  a  Notary  Public  in  and  for  the  County  of 
King,  State  of  Washington,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  C.  L. 
Le  Sourd  and  Campbell  Kelleher,  known  to  me  to 
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be  the  Vice  Pres.  and  ,  respectively,  of  The 

First  National  Banli  of  Seattle,  the  corporation 
that  executed  the  within  and  foregoing  instrument, 
and  known  to  me  to  be  the  persons  who  executed 
the  within  and  foregoing  instrument  on  behalf  of 
the  corporation  therein  named,  and  acknowledged 
to  me  that  such  corporation  executed  the  same ;  and 
further  acknowledged  the  said  instrument  to  be  the 
free  and  voluntary  act  and  deed  of  said  corporation, 
for  the  uses  and  purposes  therein  mentioned,  and 
on  oath  stated  that  they  were  authorized  to  execute 
said  instrument,  and  that  the  seal  affixed  is  the 
corporate  seal  of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Official  Seal,  at  my  office  in 
the  said  County  of  King,  State  of  Washington,  the 
day  and  year  in  this  Certificate  first  above  written. 

/s/  ORVILLE  H.  MILLS, 
Notary  Public  in  and  for  the  County  of  King,  State 
of  Washington. 

My  Commission  Expires  July  4,  1937.  [696] 

State  of  California, 

City  and  Comity  of  San  Francisco — ss. 

On  this  22nd  day  of  July,  in  the  year  one  thou- 
sand nine  hundred  and  thirty-five,  before  me,  James 
F.  McCue,  a  Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California,  re- 
siding therein,  duly  commissioned  and  sworn,  per- 
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sonally  appeared  Louis  Hemrich  and  A.  R.  Specht, 
known  to  me  to  be  the  President  and  Secretary,  re- 
spectively, of  Rainier  Brewing  Company,  Inc.,  the 
corporation  that  executed  the  within  and  foregoing 
instrument,  and  known  to  me  to  be  the  persons  who 
executed  the  within  and  foregoing  instrument  on 
behalf  of  the  corporation  therein  named,  and  ac- 
knowledged to  me  that  such  corporation  executed 
the  same;  and  further  acknowledged  the  said  in- 
strument to  be  the  free  and  vokmtary  act  and  deed 
of  said  corporation,  for  the  uses  and  purposes 
therein  mentioned,  and  on  oath  stated  that  they 
were  authorized  to  execute  said  instrument,  and 
that  the  seal  affixed  is  the  corporate  seal  of  said 
corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  Official  Seal,  at  my  office  in  the 
City  and  County  of  San  Francisco,  the  day  and 
year  in  this  Certificate  first  above  written. 

/s/  ja:mes  f.  mcCue, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  February  25,  1938.  [698] 
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This  Agreement,  made  and  entered  into  this  27th 
day  of  March,  1935,  by  and  between  Rainier  Brew- 
ing Company,  Inc.,  a  California  corporation  (here- 
inafter for  convenience  termed  "Rainier"),  party 
of  the  first  part,  and  Seattle  Brewing  &  Malting 
Company  (formerly  known  as  Century  Brewing 
Association),  a  Washington  corporation  (herein- 
after for  convenience  termed  "Century"),  party  of 
the  second  part, 

Witnesseth : 

Whereas,  the  parties  hereto  made  and  entered 
into  an  agreement  dated  the  23rd  day  of  April, 
1935,  wherein  Rainier,  in  consideration  of  the  pay- 
ment of  the  amounts  therein  specified  and  the  per- 
formance by  Century  of  the  covenants,  agreements 
and  conditions  therein  contained,  agreed  to  sell  to 
Century  the  real  and  personal  property  therein 
described,  and  grant  to  Century  the  rights  and 
licenses  therein  set  forth,  which  said  agreement 
when  separately  referred  to  is  hereinafter  for  con- 
venience termed  the  "Original  Agreement";  and 

Whereas,  subsequently  and  as  of  the  1st  day  of 
July,  1935,  a  memorandum  of  agreement  was  made 
and  entered  into  by  and  between  the  parties  hereto, 
modifying  to  the  extent  therein  set  forth,  the  terms 
and  provisions  of  the  Original  Agreement,  which 
said  memorandum  of  agreement,  when  separately 
referred  to  is  hereinafter  for  convenience  termed 
the  "Memorandum  of  Agreement";  and 

Whereas,  subsequently  and  on  the  18th  day  of 
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July,  1935,  a  further  agreement  was  made  and 
entered  into  by  and  between  the  parties  hereto, 
amending  and  modifying  to  the  extent  therein  set 
forth  the  terms  and  provisions  of  the  Original 
Agreement,  which  said  agreement,  dated  July  18th, 
1935,  when  separately  referred  to,  [699]  is  herein- 
after for  convenience  termed  the  "Amending  Agxee- 
ment;"  and 

Whereas,  said  Original  Agreement,  said  Memor- 
andum of  Agreement,  and  said  Amending  Agree- 
ment together  constitute  one  Agreement,  and  are 
hereinafter  collectively  referred  to  as  the  "Agree- 
2nent";  and 

Whereas,  said  Original  Agreement  provides  that 
Rainier  shall  sell  and  Century  shall  buy  at  Rainier's 
cost  the  bottled  inventory  and  the  containers  there- 
of on  hand  on  July  1,  1935,  in  the  territory  therein 
described,  which  said  inventory  Rainier  agreed  to 
maintain  at  a  reasonable  minimum  and  Rainier  has 
tendered  a  bill  to  Century  for  said  bottled  inven- 
tory and  containers  asserting  a  claim  in  the  amount 
of  Fifty-six  Thousand  Three  Hundred  Eleven  and 
84/100  ($56,311.84)  Dollars;  and 

Whereas,  Centur}^  has  paid  the  sum  of  Thirty 
Thousand  ($30,000)  Dollars  on  account  of  the 
bottled  inventory  and  containers  taken  over  by  it 
on  said  date  and  in  addition  thereto  Rainier  has 
credited  upon  said  account  the  further  sum  of 
Eight  Hundred  Ninety-Seven  and  80/100  ($897.80) 
Dollars  so  that  Rainier 's  claimed  balance  due  be- 
cause of  such  purchase  is  now  the  sum  of  Twenty- 
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five  Thousand  Four  Hundred  Fourteen  and  4/100 
($25,414.04)  Dollars;  and 

Whereas,  Century  has  disputed  and  objected  to 
certain  of  the  items  taken  into  consideration  by 
Rainier  in  the  determination  of  its  cost  of  said 
bottled  inventory  and  containers  and  has  asserted 
that  Rainier  failed  to  keep  the  said  inventory  at  a 
reasonable  minimum;  and 

Whereas,  after  full  consideration  of  the  matter 
it  is  the  mutual  desire  of  the  parties  to  adjust  and 
compromise  the  situation  in  the  mamier  hereinafter 
provided;  and 

Whereas,  said  Original  Agreement  further  pro- 
vides that  Rainier  shall  sell  and  Century  shall  buy, 
at  the  cost  thereof  to  [700]  Rainier,  any  and  all 
dealers'  helps  and  other  sales  material  on  hand  on 
July  1st,  1935,  within  said  territory,  and  Rainier 
has  billed  Century  for  certain  Neon  signs  owned  by 
it  and  in  the  hands  of  customers  in  said  territory 
on  said  date  at  its  cost,  namely,  $3,582.09,  and  Cen- 
tury contends  that  it  should  not  be  required  to  pay 
for  said  signs  due  to  the  fact  that  said  signs  were 
outstanding  in  the  hands  of  the  trade  on  said  date 
and  therefore  not  available  for  use  by  Century,  and 
after  fully  considering  the  matter,  the  parties  de- 
sire to  adjust  and  compromise  the  same  in  the  man- 
ner hereinafter  provided;  and 

Whereas,  the  parties  hereto  desire  to  further 
amend  and  modify  certain  of  the  terms  and  pro- 
visions of  the  Agreement  to  the  extent  and  in  tlio 
manner  herein  set  forth ; 

Now,  Therefore,  for  and  in  consideration  of  the 
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mutual  promises  and  covenants  herein  contained  and 
of  other  good  and  valuable  considerations,  the  re- 
ceipt whereof  is  hereby  acknowledged,  the  parties 
hereto  agree  as  follows: 

First:  That  the  disputed  balance  due  for  said 
bottled  inventory  and  containers  including  cartons, 
shall  be  and  the  same  is  hereby  adjusted  to  and 
fixed  at  the  agreed  sum  of  Twenty-one  Thousand 
Five  Hundred  Twenty-two  ($21,522)  Dollars,  wliich 
amount  Century  agrees  to  pay  in  the  manner  here- 
inafter provided. 

Second:  That  the  disputed  balance  claimed  to 
be  due  by  Rainier  for  neon  signs  shall  be  and  the 
same  hereby  is  adjusted  to  and  fixed  at  the  agreed 
sum  of  One  Thousand  Seven  Hundred  Ninety-one 
and  5/100  ($1791.05)  Dollars,  which  amount  Cen- 
tury agrees  to  pay  in  the  manner  hereinafter  pro- 
vided. 

Third:  In  settlement  of  the  foregoing  total  sum 
of  Twenty-three  Thousand  Three  Hundred  Thir- 
teen and  5/100  ($23,313.05)  [701]  Dollars,  so  agreed 
to  be  due  and  owing,  Rainier  agrees  that  it  has 
received  and  hereby  accepts  from  Century  and 
credits  upon  said  account,  seventeen  thousand  nine 
hundred  thirty-four  (17,934)  cartons  each  contain- 
ing twenty-four  11  oz.  bottles,  and  ten  thousand 
eight  hundred  eight  (10,808)  cartons,  each  contain- 
ing twelve  22  oz.  bottles,  credit  therefor  being  given 
at  the  rate  of  sixty-four  and  one-sixth  cents 
($.6416-2/3)  per  carton  of  twenty-four  11  oz.  bottles 
each,  and  fifty-five  and  forty-one  and  two-thirds 
hundredths  ($.5541-2/3)  cents  per  carton  of  twelve 
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22  oz.  bottles  each,  the  said  credit  amounting  to  the 
sum  of  Seventeen  Thousand  Four  Hundred  Ninety- 
seven  and  8/100  ($17,497.08)  Dollars.  The  balance 
constituting  the  difference  between  the  sum  ack- 
nowledged to  be  due  by  Century  to  Eainier,  that  is, 
between  the  sum  of  Twenty-three  Thousand  Three 
Hundred  Thirteen  and  5/100  ($23,313.05)  Dollars 
and  the  sum  of  Seventeen  Thousand  Four  Hundred 
Ninety-seven  and  8/100  ($17,497.08)  Dollars,  satis- 
fied b}^  the  delivery  of  bottles  as  hereinabove  pro- 
vided, to-wit:  the  sum  of  Five  Thousand  Eight 
Hundred  Fifteen  and  97/100  ($5815.97)  Dollars 
has  been  paid  simultaneously  with  the  execution 
hereof  and  the  receipt  thereof  is  by  Rainier  ack- 
nowledged. 

Fourth:  Notwithstanding  the  provisions  of 
Paragraph  Ninth  of  said  agreement  it  is  understood 
and  agreed  by  and  between  the  parties  hereto  that 
Rainier  is  hereby  given  the  special  right  to  sell  its 
special  brand  known  to  the  trade  and  labelled  and 
designated  as  "Rainier  Special  Export"  beer  to  the 
Alaska  Commercial  Company  f.o.b.  San  Francisco 
for  delivery  in  the  territory  of  xllaska  at  a  price 
not  less  than  that  for  which  Century  would  sell 
such  brand  f.o.b.  Seattle,  which  right  shall  continue 
until  ten  (10)  days  after  receipt  by  Rainier  of 
written  notice  from  Century  requesting  that  it  dis- 
•continue  such  sales. 

At  the  time  of  any  such  sales  so  made  Rainier 
shall  forward  to  Century  duplicate  invoices  of  such 
sales  and  shall  [702]  within  thirty  (30)  days  there- 
after account  to  Century  for  the  actual  net  profit 
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resulting  therefrom.  It  is  understood  that  Rainier 
has  made  such  sales  between  the  effective  date  of 
said  agreement,  viz :  July  1,  1935,  and  the  date  here- 
of and  as  to  such  sales,  if  any  violation  of  agree- 
ment exists  because  thereof,  the  same  is  hereby  by 
Century  waived,  it  being  agreed  that  Rainier  will 
account  to  Century  for  the  net  profit  resulting 
therefrom,  which  net  profit  is  agreed  to  be  twenty- 
seven  cents  ($.27)  per  carton  for  both  twenty-four 
11  oz.  bottles  and  twelve  22  oz.  bottles. 

The  parties  hereto  do  further  agree  that  Rainier 
shall  account  to  Century  for  its  net  profit  as  to  any 
and  all  sales  made  by  Rainier  under  the  terms  of 
this  paragraph  from  and  after  the  date  hereof  until 
the  termination  of  the  special  right  and  privilege 
herein  granted. 

Fifth:  It  is  hereby  agreed  that  Paragraph  Six- 
teenth of  the  Original  Agreement  shall  be  and  it  is 
hereby  amended  to  read  as  follows: 

"Sixteenth:  Century  agrees  that  it  will, 
from  time  to  time  and  when  and  as  requested 
by  Rainier,  sell  to  Rainier,  for  distribution  by 
Rainier  outside  of  the  territory  herein  de- 
scribed, products  manufactured  under  said 
trade  names  and  brands  "Rainier"  and  "Ta- 
coma",  which  said  products  shall  be  sold  by 
Century  to  Rainier  at  a  price  to  be  agreed  upon 
by  the  parties  prior  thereto ;  and  Rainier  agrees 
that  it  will,  from  time  to  time  and  when  and  as 
requested  by  Century,  sell  to  Century,  for  dis- 
tribution by  Century  within  the  territory  here- 


692  Commissioner  of  Internal  Revenue 

in  described,  products  manufactured  by  it  in 
its  San  Francisco  plant  under  said  trade  names 
and  brands  of  "Rainier"  and  "Tacoma",  which 
said  products  shall  be  sold  by  Rainier  to  Cen- 
tury at  a  price  to  be  agreed  upon  by  the  parties 
prior  thereto.  Provided,  however,  that  neither 
party  shall  have  the  right  to  request  delivery 
of,  or  purchase,  products  hereunder  in  an 
amount  in  excess  of  the  surplus  products  then 
available  for  sale  by  the  other  party." 

Sixth:  Save  and  except  as  herein  amended,  said 
Agreement  as  set  forth  in  said  Original  Agreement, 
said  Memorandum  of  Agreement,  and  said  Amend- 
ing Agreement,  shall  remain  in  full  force  and  effect, 
and  said  Agreement,  as  set  forth  in  said  three 
Agreements,  [703]  and  in  this  Agreement,  shall  be 
and  constitute  one  Agreement  and  shall  be  binding 
upon,  and  inure  to  the  benefit  of,  the  parties  hereto, 
their  successors  and  assigns.  Provided,  however, 
that  no  rights  of  Century  hereunder  or  under  said 
Agreement  shall  be  assigned  by  it  without  the 
written  consent  of  Rainier  first  had  and  obtained. 

In  Witness  Whereof,  the  parties  hereto  have 
executed  this  Agreement  by  their  officers  thereunto 
duly  authorized,  and  have  caused  their  corporate 
seals  to  be  hereunto  affixed,  all  as  of  the  day  and 
year  first  above  written. 

RAINIER     BREWING     COM- 
PANY, INC., 
By    /s/  A.  R.  SPECHT, 

Vice  President. 
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By    /s/  I.  E.  EPSTEIN, 

Assistant  Secretary. 

Party  of  the  First  Part. 

SEATTLE  BREWING  &  MALT- 
ING COMPANY, 

(Formerly    Century   Brew- 
ing  Association) , 

By    /s/  E.  G.  SICK, 
President. 

By    /s/  W.  H.  MACKIE, 
Secretary, 

Party  of  tlie  Second  Part. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  tliis  30th  day  of  December,  1935,  before  me, 
James  F.  McCue,  a  Notary  Public  in  and  for  said 
City  and  County  and  State,  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  A.  R. 
Spe<3lit,  known  to  me  to  be  the  Vice  President,  and 
I.  E.  Epstein,  known  to  me  to  be  the  Assistant  Sec- 
retary, respectively,  of  Rainier  Brewing  Company, 
Inc.,  one  of  the  corporations  that  executed  the  with- 
in and  foregoing  instrument  and  known  to  me  to  be 
the  persons  who  executed  the  within  and  foregoing 
instrument  on  behalf  of  the  said  corporation,  and 
acknowledged  to  me  that  such  corporation  executed 
the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
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and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 

/s/  JAMES  F.  McCUE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  February  25th,  1938.  [705] 

State  of  Washington, 
County  of  King — ss. 

On  this  27th  day  of  November,  1935,  before  me, 
the  undersigned,  a  Notary  Public  in  and  for  the 
said  County  and  State,  residing  therein,  duly  com- 
missioned and  sworn,  personally  appeared  E.  G. 
Sick,  known  to  me  to  be  the  president,  and  W.  H. 
Mackie,  known  to  me  to  be  the  Secretary,  respec- 
tively, of  Seattle  Brewing  &  Malting  Company,  one 
of  the  corporations  that  executed  the  within  and 
foregoing  instrument,  and  known  to  me  to  be  the 
persons  who  executed  the  within  and  foregoing  in- 
strument on  behalf  of  the  said  corporation,  and 
acknowledged  to  me  that  such  corporation  executed 
the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

/s/  ORVILLE  H.  MILLS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Seattle. 

My  commission  expires  July  4,  1937.  [706] 
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PETITIONER'S  EXHIBIT  8 

Seattle  Brewing  &  Malting  Company 

July  1,  1940 
Rainier  Brewing  Company,  Inc. 
1550  Bryant  Street 
San  Francisco,  California 

Gentlemen : 

Pursuant  to  that  right  and  option  granted  us  in 
the  agreement  of  April  23,  1935,  between  Rainier 
Brewing  Company,  Inc.,  a  California  corporation, 
and  Century  Brewing  Association,  a  Washington 
corporation,  to  which  last  named  company  this  com- 
pany is  the  successor  by  change  of  name,  we  would 
advise  you  of  our  election  to  exercise  the  right  and 
option  granted. 

We  have  executed  as  payable  to  you,  your  suc- 
cessors and  assigns,  and  in  compliance  with  your 
letter  of  October  22,  1937,  are  delivering  to  you 
through  The  Anglo  California  National  Bank  of 
San  Francisco,  and  Frank  H.  Lougher  as  trustees 
under  the  indenture  executed  by  your  company,  as 
of  September  15,  1987,  the  promissory  notes  to  be 
delivered  to  you  simultaneously  with  our  notice  of 
election. 

These  notes  aggregate  in  principal  amount  the 
sum  of  $1,000,000.00,  dated  as  of  July  1,  1940,  the 
date  of  exercise  of  our  option,  and  bear  interest 
from  date  at  the  rate  of  5%  per  annum.  These 
notes  you  will  find  are  divided  into  five  equal  ma- 
turities and  are  payable  respectively  on  or  before 
one,  two,  three,  four  and  five  years  after  date. 
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Since,  in  your  letter  of  October  22,  1937,  3^011 
advised  us  that  all  payments  under  the  contract 
should  be  paid  to  The  Anglo  California  National 
Bank  of  San  Francisco,  as  the  corporate  trustee 
under  your  indenture  until  such  time  as  we  should 
be  furnished  with  supplemental  instructions,  and 
since  no  supplemental  instructions  have  been  given 
we  are  delivering  the  notes  to  said  corporate  trus- 
tee, assuming  that  you  will  work  out  such  assign- 
ment with  the  corporate  trustee  as  may  be  proper  in 
the  premises. 

We  enclose  a  copy  of  our  letter  of  transmittal  of 
the  notes  to  the  corporate  trustee. 

Yours  very  truly, 

SEATTLE  BREWING  &  MALT- 
ING COMPANY, 
By    E.  SICK, 

President. 
EGS  :d  [707] 

July  1,  1940 

The  Anglo  California  National  Bank 

of  San  Francis<!0 
San  Francisco,  California 

Gentlemen : 

Pursuant  to  that  certain  right  and  option  granted 
us  in  that  certain  agreement  dated  April  23,  1935, 
between  Rainier  Brewing  Company,  Inc.,  a  Cali- 
fornia corporation,  and  Century  Brewing  Associa- 
tion, a  Washington  corporation,  to  which  last  named 
compan}^  this  company  is  the  successor  by  change 
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of  name,  we  would  advise  you  that  as  of  July  1, 
1940,  we  have  elected  to  exercise  the  right  and  op- 
tion granted. 

We  have  executed  and  are  delivering  to  you  and 
through  you  to  the  Rainier  Brewing  Company,  Inc., 
simultaneously  with  a  notice  of  election  given  to  the 
Rainier  Brev/ing  Company,  Inc.,  accompanied  by 
a  copy  of  this  letter,  five  promissory  notes  of  Se- 
attle Brewing  &  Malting  Company  aggregating  in 
principal  amount  the  sum  of  $1,000,000,  dated  as  of 
July  1,  1940,  and  bearing  interest  from  date  at  the 
rate  of  5%  per  annum. 

These  notes  you  will  find  are  divided  into  five 
equal  maturities  and  are  payable  respectively  on  or 
before  one,  two,  three,  four  and  five  years  after 
date. 

Delivery  of  these  notes  is  made  to  and  through 
you,  pursuant  to  letters  of  October  22,  1937,  from 
Rainier  Brewing  Company,  Inc.,  to  Seattle  Brew- 
ing &  Malting  Company,  and  of  October  23,  1937, 
from  The  Anglo  California  National  Bank  of  San 
Francisco,  to  Seattle  Brewing  &  Malting  Company, 
both  of  which  letters  refer  to  an  indenture  executed 
September  15,  1937,  by  Rainier  Brewing  Company, 
Inc.,  to  The  Anglo  California  National  Bank  of 
San  Francisco  and  Frank  H.  Lougher,  as  trustees, 
under  the  terms  of  which  letters  we  were  advised 
that  all  payments  due  the  Rainier  Brewing  Com- 
pany, Inc.,  imder  our  contract  of  April  23,  1935, 
and  all  rights  of  Rainier  Brewing  Company,  Inc., 
under  the  contract  were  assigned  to  said  trustees. 

As  these  notes,  aggregating  $1,000,000,  are,  since 
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we  have  received  no  notice  to  the  contrary,  being 
delivered  to  your  bank  as  the  corporate  trustee 
under  the  indenture  of  Sei)tember  15,  1937,  we 
simultaneously  herewith  are  notifying  [708]  the 
Rainier  Brewing  Company,  Inc.,  of  the  delivery  of 
these  notes  to  you  and  to  them  in  this  manner,  which 
notes  are  enclosed  herewith. 

We  assume  that  with  Rainier  Brewing  Company, 
Inc.,  you  will  work  out  such  assignment  to  the  trus- 
tees as  may  be  proper  in  the  premises. 

Very  truly  yours, 

SEATTLE  BREWING  &  MALT- 
ING  COMPANY, 
By     

President. 
EGS:d 
Encs:  Five  (5)  notes  [709] 

Seattle,  Washington 
July  1,  1940 
No.  1 
$200,000.00 

On  or  before  one  (1)  year  after  date  and  pur- 
suant to  the  option  hereby  exercised  under  that  cer- 
tain agreement  dated  April  23,  1935,  between 
Rainier  Brewing  Company,  Inc.,  and  Century  Brew- 
ing Association,  a  corporation,  to  which  last  named 
corporation  the  maker  hereof  is  the  successor  by 
change  of  name,  the  undersigned  maker,  Seattle 
Brewing  &  Malting  Company,  a  Washincton  cor- 
poration, hereby  promises  to  pay  to  Rainier  Brew- 
ing  Company,   Inc.,   a   California   corporation,   its 
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successors  and  assigns,  the  sum  of  Two  Hundred 
Thousand  Dollars  lawful  money  of  the  United  States 
of  America,  with  interest  from  date  at  the  rate  of 
five  per  cent  (5%)  per  annum. 

This  note,  numbered  1,  is  one  of  the  five  notes  of 
like  date  and  principal  amount,  payable  respectively 
on  or  before  one  (1),  two  (2),  three  (3),  four  (4) 
and  five  (5)  years  after  date  and  aggregating  in 
principal  amount  one  million  ($1,000,000.00) 
dollars. 

SEATTLE  BREWING  &  MALT- 
ING COMPANY, 
By    "E.  G.  SICK", 
President. 
Attest : 

[Seal]  "RALPH  W.  ALLEN", 

Secretary. 

(A  note — the  other  four  notes  are  identical  in 
wording  with  the  exception  of  the  number  of  the 
note,  the  time  of  payment  and  the  description  of  the 
particular  note  in  the  last  paragraph.)  [710] 


PETITIONER'S  EXHIBIT  9 

Satisfaction  of  Mortgage 

Know  All  Men  By  These  Presents : 

That  the  Anglo  California  National  Bank  of  San 
Francisco  and  Laurence  Tharp  (successor  to  Frank 
H.  Lougher)  of  San  Francisco,  California,  as  Trus- 
tees, the  assignees  of  Rainier  Brewing  Company, 
Inc.,  a  California  corporation,  to  its  interest  under 
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the  mortgage  hereinafter  described,  do  hereby  cer- 
tify that  the  mortgage  made  and  executed  on  the 
19th  day  of  July,  1935,  by  Seattle  Brewing  &  Malt- 
ing Company,  a  Washington  corporation,  with  its 
principal  office  located  in  the  County  of  King,  State 
of  Seattle,  as  mortgagor,  to  Rainier  Brewing 
Compan.y,  Inc.,  a  California  corporation,  with  its 
principal  office  for  the  transaction  of  business  lo- 
cated in  the  City  and  County  of  San  Francisco, 
State  of  California,  as  mortgagee,  to  secure  the  pay- 
ment of  the  sum  of  Fifty  Thousand  Dollars 
($50,000.00)  and  recorded  on  July  26,  1935,  at  11:07 
o'clock  a.m.,  and  of  record  in  the  Office  of  the  Audi- 
tor of  King  County,  Washington,  in  Volume  1346 
of  Mortgages  on  page  345,  with  the  notes  secured 
thereby,  is  wholly  paid  and  satisfied  and  the  imder- 
signed  do  hereby  consent  that  the  same  be  fully  dis- 
charged of  record. 

In  Witness  Whereof,  The  Anglo  California  Na- 
tional Bank  of  San  Francisco  has  caused  this  in- 
strument to  be  executed  on  its  behalf  by  its  officers 
thereunto  duly  authorized  and  its  corporate  seal 
hereunto  to  be  affixed  and  the  said  Laurence  Tharp 
has  set  his  hand  and  seal  this  2nd  day  of  February, 
1942. 

THE  ANGLO  CALIFORNIA  NATIONAL 
BANK  OF  SAN  FRANCISCO, 

[Seal]         By  LINDEN  L.  D.  STARK, 

Vice  President. 
By    R.  H.  HOLMBERG, 

Assistant  Secretary. 
LAURENCE  THARP.  [711] 


vs.  Rainier  Brewing  Company  701 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  2nd  day  of  February,  1942,  before  me,  the 
undersigned,  a  Notary  Public  in  and  for  the  City 
and  County  of  San  Francisco,  State  of  California, 
residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Linden  L.  D.  Stark,  known  to  me 
to  be  the  Vice  President,  and  R.  H.  Holmberg, 
known  to  me  to  be  the  Assistant  Secretary  of  the 
corporation  that  executed  the  within  instrument 
and  also  known  to  me  to  be  the  persons  who  exe- 
cuted it  on  behalf  of  the  corporation  therein  named, 
and  they  acknowledged  to  me  that  such  corporation 
executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  Official  Seal,  at  my  office  in  the  City 
and  County  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  above  written. 

[Seal]  MARY  J.  CREECH, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  June  28th,  1945. 
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State  of  California, 

Oity  and  County  of  San  Francisco — ss. 

On  this  2nd  day  of  February,  1942,  before  me,  the 
undersigned,  a  Notary  Public  in  and  for  the  City 
and  County  of  San  Francisco,  State  of  California, 
residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  Laurence  Tharp,  known  to  me  to 
be  the  person  described  in  and  whose  name  is  sub- 
scribed to  the  within  instrument  and  he  acknowl- 
edged to  me  that  he  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  Official  Seal,  at  my  office  in  the  City 
arid  County  of  San  Francisco,  the  day  and  year  in 
this  certificate  first  above  written. 

[Seal]  MARY  J.  CREECH, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  June  28th,  1945.  [712] 
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Seattle  Brewing  &  Malting  Company 

Since  1878 

3100  Airport  Way  MAin  2600 

Seattle  Washington 

Executive  Office 
306  Marion  Building 

Emil  G.  Sick 

President 

Geo.  W.  Allen 

Vice  President  and 

Managing  Director 

W.  H.  Mackie 

Manager 

Ralph  W.  Allen 

Secretary-Treasurer 

April  11,  1942 
Mr.  Joseph  Goldie,  President 
Rainier  Brewing  Company 

1550  Bryant  Street  • 

San  Francisco,  California 

Dear  Joe: 

Sorr}^  that  I  did  not  see  you  when  I  went  through 
San  Francisco  the  other  day.  I  have  come  home  to 
a  lot  of  problems  and  I  hear  from  the  East  that  no 
steel  has  yet  been  allocated  of  the  110,000  tons  re- 
quired to  make  crowns  for  beer  and  pop  and  that 
it  will  be  at  least  ten  days  yet  before  we  know  what 
may  be  done,  which  I  am  afraid  in  the  end  will 
make  for  curtailment. 
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The  whole  of  the  future  looks  very  uncertain. 
However,  right  now  I  happen  to  feel  in  an  enter- 
prising mood  where  I  would  take  a  gamble  and  here 
is  a  proposition  for  your  company  at  the  moment, 
which  you  can  act  on,  if  you  wish. 

If  you  want,  you  let  us  have  a  letter  stating  that 
the  State  of  Idaho  is  added  to  our  contract  of  April 
23,  1935,  mider  all  the  terms  and  conditions  as  con- 
tained therein  for  us  to  use  the  Rainier  brand  in 
consideration  of  our  paying  in  the  month  of  April 
the  two  notes  due  July  1,  1942,  and  July  1,  1943, 
together  with  accrued  interest,  then  we  will  pay 
them. 

This  is  an  offer  to  you  without  engaging  in  any 
long  discussions  and  conferences  about  a  lot  of 
other  matters  and  is  open  only  for  immediate  ac- 
ceptance and  makes  no  request  for  any  discounts 
whatever,  and  is  not  a  suggestion  to  bargain,  if  you 
want  to  accept  it,  O.K.,  otherwise  forget  it. 

Best  regards. 

Yours  very  truly, 

/s/  EMIL  G.  SICK, 

President. 
8  copies  made  4/15/42 — HJ 
EGS  :d  [713] 
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April  13,  1942 
Seattle  Brewing  &  Malting  Company 
306  Marion  Building 
Seattle,  Washington 

Dear  Sirs: 

Reference  is  made  to  the  agreement  made  and 
entered  into  on  April  23,  1935,  by  and  between 
Rainier  Brewing  Company,  Inc.,  (one  of  the  prede- 
cessors of  the  undersigned),  party  of  the  first  part, 
and  your  company  (then  known  as  Century  Brew- 
ing Association),  party  of  the  second  part,  which 
said  agreement  was  amended  by  a  memorandum  of 
agreement  executed  on  July  1,  1935,  and  agreements 
executed  on  July  18,  1935,  and  November  27,  1935. 
Said  agreement,  as  so  amended,  is  hereinafter 
termed  "the  agreement." 

In  consideration  of  your  paying  the  principal 
and  interest  to  date  of  payment  of  your  two  promis- 
sory notes,  each  in  the  principal  sum  of  $200,000, 
and  payable  to  the  undersigned  on  July  1,  1942,  and 
July  1,  1943,  respectively,  it  is  agreed  that  the  terri- 
tory described  in  the  agreement  shall  be  enlarged  so 
as  to  include  the  State  of  Idaho,  and  you  are  hereby 
granted,  subject  to  all  the  terms  and  provisions  of 
the  agreement,  the  sole  and  perpetual  right  and 
license  to  manufacture  and  market  beer,  ale,  and 
other  alcoholic  malt  beverages  within  the  State  of 
Idaho  under  the  trade  names  and  brands  of 
"Rainier"  and  "Tacoma",  without  the  payment  of 
any  royalty  therefor  other  than  the  payment  of  the 
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remaining  promissory  notes  heretofore  given  by  the 
Seattle  Brewing  &  Malting  Company  in  settlement 
of  all  royalty  pajTiients  under  said  agreement  of 
April  23,  1935.  The  undersigned  hereby  expressly 
reserves  the  right  to  manufacture  and/or  market 
beer,  ale,  and  other  alcoholic  malt  beverages  within 
the  State  of  Idaho  under  trade  names  and  brands 
other  than  "Rainier"  and  "Tacoma". 

This  amendment  of  the  agreement  has  been 
authorized  by  the  Board  of  Directors  of  the  under- 
signed [714]  and  is  subject  to  your  acceptance,  in 
writing,  in  the  space  indicated,  after  approval  by 
your  Board  of  Directors. 

Very  truly  yours, 

RAINIER      BREWING     COM- 
PANY, 

By  /s/  JOSEPH  GOLDIE, 
President. 

By    /s/  F.  S.  SMITH, 
Secretary. 

The  foregoing  amendment  to  the  agreement  there- 
in described  is  hereby  accepted  this  14th  day  of 
April,  1942. 

SEATTLE  BREWING  &  MALT- 
ING COMPANY, 

By    /s/  E.  G.  SICK, 

President. 

By    /s/  RALPH  W.  ALLEN, 
Secretary.  [715] 
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Seattle  Brewing  &  Malting  Company 

Since  1878 

3100  Airport  Way     MAin  2600 

Seattle,  Washington 

Executive  Offices 
306  Marion  Building 

Emil  G.  Sick 

President 

Geo.  W.  Allen 

Vice-President  and 

Managing  Director 

W.  H.  Mackie 

Manager 
Ralph  W.  Allen 
Secretary-Treasurer 

November  25,  1942 
Rainier  Brewing  Company 
1550  Bryant 
San  Francisco,  California 

Gentlemen : 

This  letter  will  evidence  our  understanding  that 
as  you  have  released  the  Seattle  Brewing  &  Malting 
Company  and  its  successors  in  interest  of  and  from 
all  past,  present  or  future  claims  or  obligations 
existing  or  arising  out  of  the  provisions  of  Para- 
graph Fourteenth  of  the  Miscellaneous  Provisions 
of  that  certain  agreement  between  your  company 
and  our  company,  dated  April  23,  1935,  with  refer- 
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ence  to  the  purchase  of  malt,  we  on  our  part,  have 
released  and  do  hereby  release  Rainier  Brewing 
Company  and  its  successors  in  interest  of  and  from 
all  obligations  to  sell  or  supplj^  malt  to  the  Seattle 
Brewing  &  Malting  Company  because  of  the  provi- 
sions of  said  Paragraph  Fourteenth,  it  being  our 
understanding  that  by  the  exchange  of  these  letters 
said  Paragraph  Fourteenth  is  to  all  intents  and  pur- 
poses cancelled  as  a  subsisting  paragraph  of  the 
agreement. 

Very  truly  yours, 

SEATTLE  BREWING  &  MALT- 
ING CO. 
By  /s/  GEO.  W.  ALLEN, 

Vice-President  and  Managing 
Director.  [716] 
(Copy) 

1550  Bryant 

San  Francisco,  California 
November  25,  1942 
Seattle  Brewing  &  Malting  Company 
3100  Airport  Way 
Seattle,   Washington 

Gentlemen : 

In  consideration  of  your  having  arranged  for  the 
payment  to  us  of  the  indebtedness  evidenced  by 
those  two  certain  promissory  notes  dated  July  1, 
1940,  and  numbered  4  and  5,  in  the  principal  amount 
of  $200,000  each,  together  with  interest  thereon  from 
date  to  date  of  payment,  less  the  sum  of  $10,000  on 
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account  of  such  interest,  the  said  notes  having  been 
given  jDursuant  to  an  option  exercised  by  you  in  con- 
nection with  that  certain  agreement  dated  April  23, 
1935,  between  Rainier  Brewing  Company,  Inc.,  (to 
which  the  undersigned  Rainier  Brewing  Company  is 
the  successor  by  merger),  Party  of  the  First  Part, 
and  Century  Brewing  Association,  (to  which  your 
company  is  successor  by  change  of  name).  Party  of 
the  Second  Part,  we  w^ould  advise  you  that : 

First.  We  have  this  day  executed  a  direction  to 
the  Seattle-First  National  Bank,  successor  to  the 
First  National  Bank  of  Seattle,  as  trustee,  named 
in  that  certain  trust  indenture  dated  July  19,  1935, 
releasing  the  |)roperties  held  by  them  pursuant  to 
the  terms  of  said  trust  indenture,  from  the  lien 
thereof  and  directing  the  said  bank  to  reconvey  all 
property  held  by  them  pursuant  thereto  to  Seattle 
Brewing  &  Malting  Company. 

Second.  We  have  further,  in  consideration  of 
your  obtaining  the  advance  payment  of  the  two 
promissory  notes  hereinbefore  referred  to,  released 
and  do  hereby  release  Seattle  Brewing  &  Malting 
Company  and  its  successors  in  interest,  of  and  from 
all  past,  present  or  future  claims  or  obligations  ex- 
isting or  arising  out  of  the  provisions  of  Paragraph 
XIV  of  the  Miscellaneous  provisions  of  said  agree- 
ment of  April  23,  1935,  wath  reference  to  the  pur- 
chase of  malt. 

Third.  We  do  further,  in  consideration  of  your 
obtaining  the  advance  payment  of  the  notes  herein- 
before referred  to,  agree  that  the  license  granted 
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by  the  terms  of  said  agreement  of  April  23,  1935, 
and  the  amendment  thereof  dated  April  13,  1942, 
extending  the  territory  covered  thereby  to  include 
the  state  of  Idaho,  shall  [717]  be  considered 
amended  as  to  Paragraph  XXIV  of  said  agree- 
ment of  April  23,  1935,  so  that  the  right  to  manu- 
facture and  sell  beer  under  the  trade  names  '''Rai- 
nier" and  "Tacoma"  within  the  territories  covered 
by  said  agreement  may  ])y  tlie  Seattle  Brewing  & 
Malting  Company  be  extended  to  any  plant  or  plants 
of  any  brewing  company  located  within  the  states 
of  Washington,  Idaho  or  the  Territory  of  Alaska  of 
which  the  Seattle  Brewing  &  Mailing  Company  may 
be  the  owner  or  in  control,  this  without  the  neces- 
sity of  securing  the  written  consent  of  the  under- 
signed in  connection  therewith. 

Fourth.  We  further  enclose  herewith  copy  of 
our  corporate  resolution  authorizing  the  under- 
signed as  officers  of  Rainier  Brewing  Company  to 
execute  the  foregoing  letter  as  the  act  and  deed  of 
Rainier  Brewing  Company. 

Very  truly  yours, 

RAINIER     BREWING     COM- 
PANY. 

[Seal]         By  JOSEPH  GOLDIE, 

President. 


Attest: 


F.  S.  SMITH, 

Secretary.  [718] 
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Rainier   Brewing   Company 

Established   1878 

November  25,  1942 

Seattle-First  National  Bank 
Second  at  Cherry 
Seattle,  Washington 
Attention:     Mr.  C.  L.  LeSourd 

Gentlemen : 

Reference  is  made  to  the  agreement  made  and  en- 
tered into  the  19th  day  of  July,  1935,  by  and  be- 
tween Seattle  Brewing  &  Malting  Company,  (for- 
merly known  as  Century  Brewing  Association,) 
Grantor,  Party  of  the  First  Part,  the  First  National 
Bank  of  Seattle,  a  national  banking  association,, 
(now  known  as  Seattle-First  National  Bank,)  Trus- 
tee, Party  of  the  Second  Part,  and  Rainier  Brew- 
ing Company,  Inc.,  (now  known  as  Rainier  Brew- 
ing Company,)  Beneficiary,  Party  of  the  Third 
Part,  pursuant  to  Avhich  agreement  the  property 
therein  described  was  conveyed  to  you  in  trust  for 
the  purposes  therein  expressed,  particular  refer- 
ence is  made  to  Article  V,  Section  1  of  said  agree- 
ment. 

The  undersigned,  Rainier  Brewing  Company, 
(successor  by  merger  to  Rainier  Brewing  Com- 
pany, Inc.,)  the  present  Beneficiary  under  said 
agreement,  acknowledges  that  Seattle  Brewing  & 
Plaiting  Company,  pursuant  to  Paragraph  Thir- 
teenth of  the  agreement  dated  April  23,  1935,  (which 
said  agreement  is  more  fully  described  and  referred 
to  in  the  July  19,  1935  agreement),  has  executed 
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and  delivered  to  the  undersigned  the  five  (5)  prom- 
issory notes  provided  for  in  said  Paragraph  Thir- 
teenth and  has  paid  the  principal  amount  of  said 
notes  in  full  and  interest  thereon  in  accordance  with 
the  agreement  of  the  parties,  and  acknowledges  that 
accordingly  and  pursuant  to  the  provisions  of  said 
agreement  dated  July  19,  1935,  the  properties  de- 
scribed in  or  held  by  you  jnirsuant  to  said  agree- 
ment of  July  19,  1935,  are  released  and  should  be 
by  your  bank  as  trustees  released  from  the  terms 
and  lien  of  said  trust  indenture,  together  with  any 
and  all  sums  of  money  held  by  you  as  security  under 
or  pursuant  to  the  terms  of  said  agreement  because 
of  any  properties  heretofore  released  from  the  lien 
of  said  trust  indenture. 

This  letter  shall  constitute  your  authority  to  exe- 
cute, acknowledge  and  deliver  to  the  Seattle  Brew- 
ing &  Malting  [719]  Company,  formerly  known  as 
Century  Brevvdng  Association,  a  proper  reconvey- 
ance of  all  of  the  property,  rights  and  interests  held 
by  you  as  Trustee  under  the  provisions  of  the  agree- 
ment and  trust  indenture  of  July  19,  1935,  hereinbe- 
fore referred  to,  free  and  clear  of  any  lien  because 
thereof  and  to  satisfy  in  full  the  mortgage  evidenced 
thereby. 

Very  truly  yours, 

RAINIER     BREWING     COM- 
PANY. 

[Corporate  Seal] 

By  JOSEPH  GOLDIE, 
President. 


vs.  Rainier  Breiving  Company  713 

Petitioner's  Exhibit  No.  12 — (Continued) 
Attest : 

F.  S.  SMITH, 
Secretary. 
CJM:avb  [720] 

This  Indenture,  Made  this  Twenty-fifth  day  of 
November,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  forty-two,  Between  Rainier 
Brewing  Company,  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  California,  the  party  of  the  first  part,  and 
Seattle  Brewing  &  Malting  Company,  a  Washing- 
ton corporation  the  party  of  the  second  part; 

Witnesseth :  That  the  said  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  One  ($1.00) 
Dollar,  lawful  money  of  the  United  States,  to  it  in 
hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  does  by 
these  presents,  remise,  release  and  forever  quit- 
claim unto  the  said  party  of  the  second  part  and  to 
its  successors  and  assigns  all  right,  title,  interest 
and  estate  of  said  party  of  the  first  part  in  and  to 
all  that  certain  lot,  piece  or  parcel  of  land  situate, 
lying  and  being  in  the  County  of  King,  State  of 
Washington,  and  particularly  bounded  and  de- 
scribed as  follows,  to-wit: 

All  the  following  described  property  situate  in 
the  City  of  Seattle,  County  of  King,  State  of  Wash- 
ington: A  tract  of  land  comprising  portions  of 
Tracts  8  and  9  of  the  Julius  Horton  Tracts  re- 
corded in  Vol.  3  of  Plats,  page  171,  records  of  King 
County,  Washington ;  also  an  unplatted  tract  of  land 
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situated  in  the  L.  M.  Collins  Donation  Claim  lying 
between  the  easterly  line  of  said  tract  8  of  the  Julius 
Horton  Tracts  and  the  northerly  line  of  former 
Nora  Street  in  Sprague's  Addition  to  the  City  of 
Seattle  as  recorded  in  Vol.  7  of  Plats,  Page  49,  rec- 
ords of  King  County,  Washington,  also  portion  of 
vacated  Nora  Street  as  vacated  by  Ordinance  No. 
78  City  of  Georgetown,  also  portion  of  Block  1, 
Sprague's  Addition  and  vacated  alley  in  said  block, 
also  vacated  i)ortion  of  Juneau  St.  as  vacated  by 
Ordinance  No.  35490  City  of  Seattle,  the  boundaries 
of  said  tract  of  land  are  more  particularly  described 
as  follows :  Commencing  at  the  monument  marking 
the  intersection  of  the  west  line  of  said  Julius  Hor- 
ton Tracts  and  the  center  line  of  Duwamish  Ave- 
nue, and  thence  south  34°  23'  39''  east  along  said  cen- 
ter line  247.95  feet;  thence  north  55°  36'  21"  east  30 
feet  to  the  easterly  margin  of  Duwamish  Avenue 
and  the  true  place  of  beginning;  thence  south  34° 
23'  39"  east  along  said  easterly  margin  1389.08  feet ; 
thence  continuing  along  the  northerly  margin  of 
Duwamish  Avenue  South  66°  47'  45"  east  38.19  feet; 
thence  south  70°  45'  24"  east  44.91  feet  to  the  north- 
westerly margin  of  the  unvacated  portion  of  Juneau 
Street  as  the  same  is  set  forth  in  Ordinance  No. 
35490  of  Seattle;  thence  north  53°  41'  06"  east  123.86 
feet  along  said  Juneau  Street  margin ;  thence  south 
80°  22'  34"  east  33.58  feet  along  the  northerly  mar- 
gin of  Juneau  Street;  thence  north  53°  41'  06"  east 
7.18  feet  along  said  margin  of  Juneau  Street ;  thence 
north  36°  18'  54"  west  1472.41  feet  to  a  point  of 


vs.  Rainier  Brewing  Com  pan  ij  715 

Petitioner's  Exhibit  No.  12 — (Continued) 
curve ;  thence  to  the  right  on  a  curve  of  5877.22  feet 
radius  4.85  feet ;  thence  south  55°  36'  21"  west  151 
feet  more  or  less  to  place  of  beginning. 

Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  be- 
longing, or  in  anywise  appertaining,  and  the  rever- 
sion and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof. 

To  Have  and  to  Hold  all  and  singular  the  said 
premises,  together  with  the  appurtenances,  unto  said 
party  of  the  second  part  and  to  its  successors  and 
assigns  forever. 

In  Witness  Whereof,  The  said  party  of  the  first 
part  has  caused  these  presents  to  be  executed  by  its 
President  and  attested  by  its  Secretary  and  its  cor- 
porate seal  to  be  hereunto  affixed,  on  the  day  and 
year  first  above  written. 

Signed,  Sealed  and  Delivered  in  Presence  of 

RAINIER     BREWING     COM- 
PANY. 

[Corporate  Seal] 

By  JOSEPH  GOLDIE, 
President, 

And 

P.  S.  SMITH, 

Secretary.  [721] 
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State  of  California, 
City  and  County  of  San  Francisco — ss. 

On  this  25th  day  of  Xovember  A.D.  1942  before 
me  personally  appeared  Joseph  Goldie  and  F.  S. 
Smith,  to  me  known  to  be  the  president  and  secre- 
tary, respectively,  of  the  corporation  that  executed 
the  within  and  foregoing  instrument,  and  acknowl- 
edged the  said  instrument  to  be  the  free  and  volun- 
tary act  and  deed  of  said  corporation,  for  the  uses 
and  purposes  therein  mentioned,  and  on  oath  stated 
that  they  were  authorized  to  execute  said  instrument 
and  that  the  seal  affixed  thereto  is  the  corporate  seal 
of  said  corporation. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
lii'st  above  written. 

[Seal]        /s/  JA^IES  F.  MeCUE, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  conunission  expires  9  May  1946.  [722] 

Whereas,  an  agreement  was  made  and  entered 
into  the  23rd  day  of  April,  1935,  by  and  between 
Rainier  Brewing  Company,  Inc.  (the  predecessors 
of  this  Company),  Party  of  the  First  Part,  and 
Century  Brewing  Association  (now  known  as  Se- 
attle Brewing  cC-  Malting  Company),  Party  of  the 
Second  Part  (hereinafter  referred  to  in  these  reso- 
lutions as  "Seattle"),  which  said  agreement,  as  sub- 
sequently   amended,    grants    to    Seattle,    upon    the 
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terms  and  conditions  therein  expressed,  the  sole  and 
exehisive  perpetual  right  and  license  of  manufac- 
turing and  marketing  beer,  ale  and  other  alcoholic 
malt  beverages  inider  the  trade  names  and  brands 
"Rainier"  and  ''Tacoma"  within  the  States  of 
AVashington  and  Idaho  and  the  Territory  of  Alaska ; 
and  } 

Whereas,  pursuant  to  Paragraph  Thirteenth  of 
said  agreement,  Seattle  executed  and  delivered  to 
this  Company  the  five  (5)  promissory  notes  of  Se- 
attle, each  in  the  principal  sum  of  $200,000.00,  dated 
July  1,  1940,  bearing  interest  at  the  rate  of  five  per 
cent  ])er  annum  and  maturing,  respectively,  on  July 
1,  1941,  July  1,  1942,  July  1,  1943,  July  1,  1944,  and 
July  1,  1945,  of  which  said  notes  Seattle  has  paid  the 
tirst  three  maturing  respectively  on  July  1,  1941, 
eJuly  1,  1942,  and  July  1,  1943,  and  there  remains 
unpaid  the  two  of  said  five  promissory  notes  matur- 
ing respectively  on  July  1,  1944,  and  July  1,  1945, 
together  with  interest  thereon  from  Jul)^  1,  1940, 
at  the  rate  of  five  per  cent  per  anmun;  and 

Whereas,  to  secure  the  j^erformance  of  the  cove- 
nants and  agreements  of  Seattle  contained  in  said 
agreement  dated  the  23rd  day  of  April,  1935,  a  trust 
agreement  was  made  and  entered  into  the  19th  day 
of  July,  1935  by  and  between  Seattle,  as  Grantor, 
Party  of  the  First  Part,  the  First  National  Bank 
of  Seattle  (now  known  as  Seattle-First  National 
Bank),  as  Trustee,  Party  of  the  Second  Part,  and 
Rainier  Brewing  Company,  Inc.  (the  predecessor  of 
this   company).   Beneficiary,   Party   of   the   Third 
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Part,  under  which  said  trust  agreement  certain 
property  was  placed  in  trust  upon  the  understand- 
ing that  said  property  would  be  released  from  the 
lien  of  said  trust  agreement  upon  the  happening  of 
one  or  the  other  of  the  following  events,  a)  the  per- 
formance by  Seattle  of  all  of  its  covenants  and 
agreements  contained  in  said  agreement  dated  April 
23,  1935 ;  or  b)  should  Seattle  elect  to  deliver  to  this 
company  the  five  (5)  j^romissory  notes  provided  for 
in  Paragraph  Thirteenth  of  said  agreement  of  April 
23,  1935,  upon  the  full  payment  of  the  principal 
amount  of  said  promissory  notes  and  interest  there- 
on; and 

Whereas,  Seattle  has  offered  to  pay  to  this  com- 
jDany  the  remaining  two  promissory  notes  maturing 
respectively  July  1,  1944,  and  July  1,  1945,  to- 
gether with  interest  thereon  at  the  rate  of  five  per 
cent  per  annum  from  July  1,  1940,  to  date  of  pay- 
ment, less  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000.00)  on  account  of  such  interest,  in  considera- 
tion of  a)  the  release  of  the  property  now  held  in 
trust  under  said  July  19,  1935  agreement ;  b)  the  re- 
lease by  this  company  of  Seattle  from  all  past,  pres- 
ent or  future  claims  or  obligations  existing  or  aris- 
ing out  of  the  provisions  of  Paragraph  Fourteenth 
of  said  April  23,  1935  agreement,  which  said  para- 
graph relates  to  the  purchase  of  malt;  and  c)  the 
consent  of  this  company  to  the  amendment  of  Para- 
graph Twenty-fourth  of  said  agreement  of  April 
23,  1935,  so  as  to  permit  [723]  Seattle  to  authorize 
beer  to  be  manufactured  and  sold  under  the  trade 
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names  "Rainier"  and  "Tacoma"  within  the  terri- 
tory covered  by  said  agreement  by  any  plant  or 
jjlants  of  any  brewing  company  located  within  the 
States  of  Wasliington  and  Idaho  or  the  Territory 
of  Alaska,  and  owned  or  controlled  by  Seattle  with- 
out, in  each  instance,  requiring  the  written  consent 
of  this  company ;  and 

Whereas,  there  has  been  submitted  to  this  Board 
of  Directors  the  documents  required  to  accomplish 
the  foregoing,  copies  of  each  of  which,  identified 
by  the  initials  of  the  Secretary  of  this  company,  are 
attached  to  the  minutes  of  this  meeting. 

Now,  Therefore,  Be  It  Resolved,  that  Mr.  Joseph 
Goldie  as  President  and  Mr.  F.  S.  Smith  as  Secre- 
tary be,  and  they  hereby  are  authorized  and  di- 
rected, for  and  in  l)ehalf,  and  in  the  name  of  this 
company,  to  execute  and  deliver  to  Seattle  upon 
the  payment  by  it  of  the  sum  of  Four  Hmidred 
Thousand  Dollars  ($400,000.00),  together  with  in- 
terest thereon  at  the  rate  of  five  per  cent  per  an- 
num from  July  1,  1940  to  date  of  payment,  less  the 
sum  of  $10,000.00  on  account  of  such  interest,  the 
following : 

1.  A  written  authorization  in  the  form  submit- 
ted at  this  meeting  addressed  to  Seattle-First  Na- 
tional Bank,  authorizing  the  release  of  the  property 
now  held  in  trust  under  the  July  19,  1935  agree- 
ment above  described ; 

2.  A  quitclaim  deed  in  the  form  submitted  to 
this  meeting  whereby  this  company  quitclaims  to 
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Seattle  all  right,  title  and  interest  in  and  to  the  real 
property  now  held  in  trust  under  said  agreement 
dated  July  19,  1935; 

3.  A  letter  addressed  to  Seattle  Brewing  &  Malt- 
ing Company  in  the  form  submitted  to  this  meeting 
releasing  Seattle  from  liability  under  Paragraph 
Fourteenth  of  said  agreement  of  April  23,  1935,  and 
consenting,  to  the  extent  hereinabove  set  forth,  to 
the  modification  of  Paragraph  Twenty-fourth  of 
said  agreement; 

4.  A  certified  copy  of  these  resolutions ; 

5.  The  two  promissory  notes  of  Seattle  Brewing 
&  Malting  Company,  each  in  the  principal  sum  of 
Two  Hundred  Thousand  Dollars  ($200,000.00), 
dated  July  1,  1940,  bearing  interest  at  the  rate  of 
five  per  cent  per  annum  and  maturing  July  1,  1944, 
and  July  1,  1945,  which  said  promissory  notes,  in 
accordance  with  the  request  of  Seattle,  have  been 
endorsed  as  follows: 

"Pay  to  the  order  of  Seattle-First  National 
Bank,  Seattle,  Washington,  without  recourse" 

and 

Be  It  Finally  Resolved  that  to  accom})lish  the  pay- 
ment to  this  company  of  the  amount  due  it  and  the 
delivery  to  Seattle  of  the  documents  above  described, 
said  officers  be  and  [724]  they  are  hereby  authorized 
and  directed  to  execute  and  deliver  to  the  Anglo 
California  National  Bank  of  San  Francisco  such 
escrow  instructions  as  they,  in  their  opinion,  deem 
appropriate. 
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I,  F.  S.  Smith,  do  hereby  certify  that  I  am,  and 
at  all  times  herein  mentioned  have  been,  the  Sec- 
retary of  Rainier  Brewing  Company,  a  California 
corporation;  that  the  above  and  foregoing  is  a  full, 
true  and  correct  copy  of  a  resolution  of  the  Board 
of  Directors  of  said  Rainier  Brewing  Company  duly 
passed  and  adopted  at  a  special  meeting  of  the 
Board  of  Directors  held  on  the  25th  day  of  Novem- 
ber, 1942;  that  a  quorum  of  said  Board  was  pres- 
ent and  acted  throughout  said  meeting,  and  that 
said  resolution  was  unanimously  adopted. 

I  further  certify  that  said  resolution  has  not  been 
revoked  nor  modified  in  any  way  and  is  in  full  force 
and  effect. 

Witness  my  signature  and  the  seal  of  said  corpo- 
ration this  25th  day  of  November,  1942. 

[Seal]  F.  S.  SMITH, 

Secretary,    Rainier    Brewing 
Company.  [725] 


PETITIONER'S  EXHIBIT  No.  31 

Prohibition  in  the  United  States,  Local  Option 
Georgia,   local  option,   after  many  years   of  trial, 
was  of  benefit  chiefly  as  a  demonstration  of  how 
NOT  to  solve  the  problem. 

This  leaves  Mississippi  the  only  one  of  the  states 
adopting  prohibition  in  the  pre-national  prohibition 
period  which  might  furnish  a  justifiable  argument 
for  the  local  option  step  theory.  But  there  local 
option  was  used  as  a  means  to  head  off  prohibition. 
The  leading  history  of  prohibition  in  Mississippi 
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states  that  in  1886,  the  year  the  local  option  was 
was  enacted,  "beyond  all  doubt,  the  most  substan- 
tial citizens  favored  prohibition."''  It  also  says: 
"In  the  years  clustering  close  around  1886,  as  well 
as  in  that  year  itself,  many  conventions  were  held 
all  over  the  state,  including  a  statewide  convention 
once  a  year,  and  also  hundreds  of  fine  prohibition 
articles  appeared  in  the  various  papers  in  the  state 
friendly  to  prohibition."^  As  in  other  local  option 
states,  these  great  meetings  and  articles  died  out. 
In  1890,  when  a  state  constitutional  convention  was 
held,  strong  effort  was  made  to  get  prohibition  in- 
corporated in  the  state  constitution.  But  local  op- 
tion helped  to  prevent  it.^  In  1902  there  was  another 
movement  for  state  prohibition  but  it  failed.  It 
thus  took  twenty-two  years  to  take  the  step  from 
the  passage  of  the  local  option  law  in  1886  to  the 
adoption  of  state  prohibition  in  1908. 

Virginia,  which  voted  for  state  prohibition  in 
1914,  probal)ly  more  than  any  other  state  furnishes 
an  apparent  argument  for  the  step  theory.  Its  rec- 
ord is  exceptional  in  that  more  stages  were  involved 
in  the  process  of  reaching  prohibition  than  in  any 
other  state.  Since  1886  there  had  been  a  local  option 
law  which  had  been  supplemented  by  laws  passed 
in  1904  and  1908.  By  1914  of  the  one  hundred 
counties,  sixty  were  no-license,  although  these  con- 


"T.  J.  Bailev,  Prohibition  in  Mississippi,  1917, 
p.  60. 

8Ibid.,  p.  69. 
9Ibid.,  p.  80. 
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taiiied  only  five   cities   with   a   population  of   five 
thousand  or  more. 

The  Virginia  Legislature  did  not  i^ass  a  prohibi- 
tory law,  neither  did  it  submit  the  question  to  the 
people.   The  complicated  process  was  as  follows : 

A.  The  Legislature  jiassed  an  enablmg  act  per- 
mitting the  people  to  vote  for  or  against  prohibition 
conditional  upon  the  obtaining  of  signatures  re- 
questmg  such  a  vote  equal  in  number  to  one-fourth 
of  the  voters  at  the  preceding  state  election. 

B.  A  petition  for  such  signatures  was  circulated 
and  an  election  called. 

C.  The  people  voted  for  the  principle  of  prohi- 
bition on  September  22,  1914,  by  a  majority  of 
30,365.  nearly  60  per  cent  voting  in  favor  of  pro- 
hibition. 

D.  The  law  for  carrying  the  principle  into  effect 
had  to  be  enacted  by  the  Legislature  although  cer- 
tain features  were  included  in  the  enabling  act. 

E.  The  interval  between  the  vote  of  the  people 
and  the  going  into  effect  of  the  law  was  over  twenty- 
five  months,  the  longest  interval  of  any  state,  with 
one  exception.  The  law  went  into  effect  November  1, 
1916. 

F.  The  lax  provisions  of  the  law.  it  permitting 
the  manufacture  of  certam  classes  of  liquor  for  sale 
outside  the  state  and  permitting  the  bringing  in  of 
liberal  quantities  of  liquor  for  personal  use.  made 
it  in  substance  an  anti-saloon  law  rather  than  a  pro- 
hibition law.    The   importation   from   other   states 
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was  remedied  only  by  federal  legislation  when  Con- 
gress passed  the  Reed  Amendment  in  1917. 

Thus  the  requirement  of  both  special  legislation 
and  a  petition  to  bring  on  a  vote,  the  long  interval, 
and  the  partial  i^rovisions  of  the  law  constituted 
three  stages  or  steps  additional  to  those  customar}^ 
in  most  of  the  states.  In  Virginia,  going  from  local 
option  to  prohibition  was  more  like  an  obstacle  race 
than  a  step.  One  of  the  reasons  seems  to  have  been 
that  some  of  the  leaders  of  the  Anti-Saloon  League 
there  were  obsessed  to  an  extraordinary  degree  by 
the  step  theory  and  permitted  that  theory  to  domi- 
nate their  program. 

2.  Local  option  was  subject  to  such  continuous, 
and  sometimes  violent,  fluctuations  and  reactions 
that  instead  of  being  a  step  toward  prohibition,  it 
frequently  led  in  the  opposite  direction. 

The  earlier  waves  and  recessions  in  a  number  of 
states  have  been  referred  to.  There  remains  to  be 
studied  the  period  preceding  1914.  A  study  follows, 
comparing  the  number  of  dry  counties  in  the  differ- 
ent states  in  1914  with  the  number  in  1908.  In  two 
New  England  states,  instead  of  comities,  the  cities 
and  towns  are  taken  as  the  basis  of  comparison.  The 
year  1908  is  taken  because  that  was  the  first  year 
of  a  series  of  years  when  adequate  facts  are  easily 
accessible. 

The  results  show  that  in  ten  states  there  was  a 
decrease  in  the  number  of  dry  counties.  In  three, 
Ohio,  Indiana  and  Oregon,  there  was  a  very  decided 
falling  off  from  previous  years.   In  Ohio  there  was 
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a  decrease  in  dry  counties  from  sixty-two  out  of 
eighty-eight  in  1910,  to  forty-five  in  1914,  due  to 
dry  counties  voting  wet.  This  was  follov/ed  by  a 
reduction  to  eighteen  dry  counties  in  1916,  due  to 
the  repeal  of  the  county  option  hiw.  [745] 

In  Indiana  and  Oregon  the  falling  off  was  due 
to  the  repeal  of  the  county  option  law,  Indiana  fall- 
ing from  seventy  dry  counties  in  1909  to  twenty- 
four  in  1912  and  thirty  in  1914.  In  Oregon  the  dry 
counties  fell  from  twenty-one  in  1908  and  twenty- 
three  in  1909,  to  five  in  1914. 

Other  recessions  were:  Illinois,  thirty-six  to 
thirty-three;  Missouri,  seventy-seven  to  seventy- 
four;  Colorado,  eleven  to  ten;  California,  five  to 
one,  and  Washington,  ten  to  six.io 

In  Massachusetts  there  was  a  decline  from  seven- 
teen no-license  cities  in  1908,  and  twenty  in  1909, 


lOThe  information  upon  which  this  study  was 
made  was  obtained  chiefly  from  the  annual  Year 
Books  of  the  Anti-Saloon  League.  The  amount  of 
dry  territory  in  a  state  in  a  mentioned  year  is  that 
given  in  the  Year  Book  for  that  year  and  is  pre- 
sumed to  be  the  area  dry  at  the  beginning  of  that 
year.  This  may  not  be  true  in  all  cases  but  inasmuch 
as  most  of  the  data  used  is  for  the  purpose  of  com- 
parison the  general  conclusions  are  not  seriously 
affected  even  though  in  some  cases  the  data  may 
belong  to  the  year  preceding  instead  of  the  year 
mentioned.  In  some  cases  the  figures  may  not  be 
absolutely  accurate  but  where  other  or  later  infor- 
mation has  indicated  a  correction  it  has  been  made. 
In  general  the  figures  of  the  leading  organization 
advocating  local  option  have  been  assumed  to  be 
substantially  correct. 
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to  fourteen  in  1914.  No-license  towns  fell  from  two 
hundred  and  sixty  to  two  hundred  and  forty-seven. 
In  Connecticut  the  dry  towns  decreased  from 
ninety-six  to  eighty-seven,  out  of  one  hmidred  and 
sixty-eight  in  the  state,  and  the  dry  towns  did  not 
include  any  large  towns. 

As  against  ten  states  showing  decreases  in  the 
number  of  dry  counties  there  were  seven  states 
showing  increases.  The  largest  increase  was  in 
Michigan  where  the  number  rose  from  one  in  1908 
to  fifty  in  1911,  and  decreased  to  thirty-three  in 
1914.  By  1915  a  little  less  than  a  third  of  the 
saloons  of  Michigan  had  been  closed  under  local 
option.  By  the  time  state  prohibition  went  into 
effect  in  1918  forty-five  of  the  eighty-three  counties 
had  voted  out  the  saloon,  but  there  remained  3,285 
saloons  and  79  breweries  which  did  not  hesitate  to 
sell  liquor  in  so-called  dry  territory,  wherever  they 
could  find  purchasers. 

The  next  largest  increase  was  in  Virginia  where 
the  dry  counties  increased  from  fifty  in  1908  to 
sixty-six  in  1914.  But  here  the  increase  in  dry 
counties  was  accompanied,  in  the  later  years  of 
local  option,  by  an  increase  in  saloons  in  the  state 
as  a  whole.  In  1910  there  were  about  six  hundred 
saloons  in  the  state.  In  1911  there  were  about  six 
hundred  and  eighty  saloons  and  one  hundred  and 
sixty-four  other  liquor  centers,  including  sixty  ho- 
tels, sixteen  social  clubs,  fifty-three  distilleries,  ten 
breweries,  fourteen  wholesale  liquor  dealers  and 
eleven  dispensaries,  making  eight  hundred  and  for- 
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ty-four  in  all.  In  1914,  when  the  state-wide  prohibi- 
tion election  was  held,  there  were  nine  hundred  and 
fourteen  liquor  licenses,  the  increase  having  been 
due  probably  to  the  larger  concentration  in  the  wet 
centers  and  the  exi)ansion  of  the  liquor  traffic  in  the 
centers  where  licensed. 

In  Florida  the  dry  counties  increased  from  thirty- 
five  to  thirty-seven;  in  Arkansas,  from  fifty-eight 
to  sixty-three ;  and  in  Texas,  from  one  hundred  and 
fifty-two  to  one  hundred  and  seventy-three  out  of 
two  hundred  and  forty-nine.  But  in  none  of  these 
states  was  local  option  a  step  to  prohibition,  as  all 
these  defeated  state  prohibition  in  this  period ;  Flor- 
ida, in  1910;  Texas,  in  1911,  and  Arkansas,  in  1912. 

Furthermore,  in  Texas  the  number  of  dry  cities 
having  a  population  of  over  10,000  fell  from  twelve 
in  1911  to  six  in  1914. 

Maryland  and  Nebraska  made  small  gains,  the 
former  from  ten  counties  to  thirteen,  and  the  latter 
from  twenty-one  to  twenty-nine,  falling  again  in 
1915  to  twenty-seven. 

Idaho  was  practically  the  only  state  which  made 
a  decided  step  toward  state  prohibition.  There  the 
number  of  counties  increased  from  fifteen  to  twenty- 
one  out  of  thirty-three.  Idaho  was  a  young,  pro- 
gressive, western  state  with  a  unique  record.  Start- 
ing without  any  local  option  law  and  known  as  all 
saloon  territory  in  1909,  it  advanced  to  statutory 
prohibition  in  1915,  with  every  political  party  in 
in  the  state  su]3porting  prohibition  by  party  plat- 
form. In  1916  it  placed  prohibition  in  the  state 
constitution  by  a  vote  of  90,576  to  35,456. 
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The  brevity  of  the  period  with  which  they  stopped 
with  local  option  indicates  that  the  splendid  people 
of  Idaho,  as  well  as  the  better  citizens  in  the  other 
states,  were  not  seeking  merely  local  option,  but 
they  were  earnestly  seeking  to  be  rid  of  the  whole 
liquor  traffic.  The  movement  in  Idaho  was  primarily 
a  prohibition  movement  hindered,  for  a  short  time 
only,  by  local  option  due  to  the  fact  that  at  first 
the  Legislature  compromised  on  local  option  when 
the  people  wanted  prohibition.  In  other  words, 
local  option  was  a  compromise  by  the  Legislature 
of  1909,  but  the  people  were  not  satisfied  with  that 
and  they  kept  up  the  fight  until  they  committed  all 
the  political  parties  to  the  principle  and  secured 
prohibition. 

In  five  states  the  number  of  dry  counties  remained 
the  same.  In  one  the  number  went  up  and  then 
down,  and  the  rest  of  the  states  were  either  prohi- 
bition states  or  where  the  laws  were  of  little  im- 
portance. 

From  this  survey  the  conclusion  is  inevitable  that 
the  effect  of  local  option  as  a  step  to  state  prohibi- 
tion, prior  to  the  time  of  the  concerted  movement 
toward  national  prohibition,  was  negligible.  [746] 
Local  option  as  a  method  had  reached  its  maximum 
and  was  beginning  its  decline  prior  to  1914.  The 
predominant  trend  in  the  local  option  states  was  in 
the  direction  opposite  to  prohibition. 

3.  The  step  away  from  prohibition  was  still 
more  accentuated  in  the  cities. 
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Of  the  thirty-one  cities  in  the  non-prohibition 
states  having  a  population  of  over  25,000,  which  at 
some  period  between  1908  and  1912  were  under  local 
no-license,  only  twelve  were  able  to  maintain  a  con- 
tinuous no-license  policy  until  1914.  Nineteen  of 
the  thirty-one  swung  back  to  the  saloon.  Three  of 
them  subsequently  oscillated  back  again  to  no- 
license,  but  sixteen  of  the  thirty-one  remained  wet 
until  state  or  national  prohibition  was  achieved. 

The  striking  fact  is  that,  outside  of  Massachusetts, 
only  three  cities  of  over  25,000  in  all  of  the  non- 
prohibition  states  of  the  whole  country  maintained 
a  no-license  policy  for  any  length  of  time. 

These  three  were  Berkeley  and  Pasadena  in  Cali- 
fornia and  Shreveport  in  Louisiana.  Of  these, 
Berkeley  and  Pasadena  should  not  be  credited  to 
the  local  option  method.  Both  were  residence  com- 
munities adjacent  to  great  cities.  Berkeley  is  the 
seat  of  the  state  university,  around  which  a  dry 
zone  was  established  by  state  law,  and  Pasadena 
had  never  had  a  saloon  in  its  history.  So,  outside 
of  Massachusetts,  local  option  can  be  credited  with 
the  dry  policy  of  just  one  large  city,  Shreveport, 
Louisiana,  with  a  population  of  28,015,  which 
adopted  local  no-license  in  1910. 

Of  the  nine  Massachusetts  cities  most  were  close 
to  Boston  and  all  were  adjacent  to  unlimited  liquor 
supplies. 

According  to  the  census  of  1910  there  were  two 
himdred  and  twenty-nine  cities  in  the  United  States 
of  over  25,000  population.    Of  these,  including  the 
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nine  in  Massachusetts,  by  1914  there  were  just  ten 
dry  as  the  net  result  of  local  option,  after  all  the 
years  of  labor  in  its  behalf.  At  the  same  time  there 
were  twenty  cities  of  that  size  in  the  states  having 
state  prohibition. 

4.  Another  phase  of  the  step  theory  should  be 
considered,  and  that  is  the  length  of  time  which  it 
took  after  the  passage  of  a  local  option  law  before 
prohibition  was  secured.  Note  especially  the  record 
of  even  those  states  which  are  chiefly  cited  as  ex- 
amples of  the  step  contention.  In  Georgia  it  took 
twenty-two  years  from  the  passage  of  the  general 
local  option  law  in  1885  to  the  adoption  of  state 
prohibition  in  1907.  In  Mississippi  it  took  twenty- 
two  years,  from  1886  to  1908;  in  Virginia,  twenty- 
eight  years,  from  1886  to  1914;  in  Texas,  forty-three 
years,  from  1875  to  1918;  in  Kentucky,  forty-five 
years,  from  1874  to  1919;  in  Florida,  thirty-one 
years,  1887  to  1918.  In  other  words  in  almost  the 
entire  South  the  more  appropriate  characterization 
during  a  long  period  was  that  local  option  was  a 
status  rather  than  a  step. 

In  the  New  England  states,  Massachusetts  had 
voted  on  no-license  every  year  since  1881  with  no 
permanent  progress.  Connecticut  had  had  town  op- 
tion for  a  generation  with  very  little  improvement. 
Other  local  option  states  never  took  the  step.  Fur- 
ther illustrations  are  unnecessary. 

Foreign  countries  which  might  l)o  misled  to  en'or 
upon  a  step  program  should  take  these  facts  into 
consideration. 
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5.  That  local  option  as  a  step  was  not  needed 
was  demonstrated  by  the  fact  that  several  of  the 
states  which  had  not  had  local  option  of  any  conse- 
quence rolled  up  big  majorities  for  prohibition  not 
only  in  the  earlier  periods  but  also  in  the  later 
period. 

Arizona,  with  only  two  dry  counties,  adopted  pro- 
hibition the  first  time  it  was  submitted  in  1914. 
Montana,  with  one  dry  county,  carried  prohibition 
in  1916  by  a  majority  of  28,886.  Wyoming  and 
Nevada,  each  without  a  dry  county  and  regarded  as 
exceedingly  wet,  adopted  prohibition  by  large  pro- 
portional majorities  the  first  time  they  had  a  refer- 
endum, in  1918.  In  Wyoming  every  county  gave  a 
majority  for  prohibition. 

These  states  all  disprove  the  claim  that  local  op- 
tion as  a  step  was  necessary. 

6.  Local  option  was  not  a  step  in  the  states  which 
gave  the  largest  percentage  of  votes  for  prohibition. 

Of  the  twenty-two  states  adopting  prohibition  by 
popular  vote  in  the  period  1907  to  1919  there  were 
five  which  gave  a  vote  of  70  per  cent  or  more  in 
favor  of  prohibition.  Of  these  five  giving  the  largest 
proportional  vote  for  prohibition  not  one  was  a 
typical  local  option  state.  Of  the  three  having  the 
highest  percentage  of  prohibition  votes,  Wyoming, 
75,2  per  cent ;  New  Mexico,  73.1  per  cent,  and  Utah, 
73  per  cent,  none  had  gone  through  the  county  op- 
tion stage.  The  fourth,  Idaho,  with  71.7  per  cent, 
has  been  discussed  above,  and  the  fifth,  South  Caro- 
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Una,  with  71.3  per  cent,  was  evidencing  its  revulsion 
against  the  dispensary  system. 

7.  Not  only  was  local  option  not  a  step  but  it 
hindered  the  attainment  of  prohibition  because  of 
its  own  inherent  defects  and  limitations.  It  did  not 
elicit  the  full  strength  of  the  anti-liquor  sentiment. 
In  the  various  popular  votes  that  have  been  taken 
the  [747] 
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Century  Brewing  Association 

814  Second  Avenue 

Seattle,  Washington 

April  11,  1935. 

Mr.  Louis  Hemrich,  President 
Rainier  Brewing  Company 
1550  Bryant  Street 
San  Francisco,  California 

Dear  Mr.  Hemrich  : 

I  advised  you  verbally  this  afternoon  that  in  the 
light  of  some  of  the  objections  taken  to  the  deal  as 
we  made  it  in  San  Francisco,  some  of  my  associates 
were  not  keen  to  go  through  on  that  basis. 

I  suggested  an  alternative  way  of  dealing  with 
the  problem  and  I  am  complying  with  your  request 
that  I  submit  it  by  letter  so  that  you  and  your  asso- 
ciates may  consider  the  matter. 

I  think  our  company  would  be  willing  to  make  the 
Rainier   Brewing   Company   this   proposition:   We 
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would  buy  the  brewery  plant  at  Georgetown  for 
$200,000.00  cash  provided  that  your  company  also 
permit  us  to  manufacture  and  sell  your  Rainier  and 
Tacoma  brands  of  beer  in  the  State  of  Washington 
and  in  Alaska  for  all  time,  and  to  have  the  name 
"Seattle  Brewing  &  Malting  Company."  For  this 
privilege  we  would  pay  your  company  a  minimum 
consideration  of  $50,000  a  year  and  we  would  be 
prepared  to  pay  on  a  graduated  basis  according  to 
barrelage  whereby  if  we  succeeded  in  selling  say 
100,000  barrels  of  your  brands  in  a  year,  half  in 
bottles,  your  royalty  fees  would  then  amount  to 
$125,000.00  a  year,  say  at  the  rate  of  .75c  per  bulk 
barrel  when  turned  out  in  bottles  and  at  the  rate 
of  .50c  per  bulk  barrel  when  turned  out  in  draught. 
In  any  event  the  scale  could  be  so  graduated  that 
starting  with  the  $50,000.00  minimum  payment 
based  on  say  60,000  barrels,  the  rate  of  payment 
would  go  up  in  ratio  as  the  production  increased. 
Any  such  arrangement  would  necessarily  entail  a 
lesser  rate  per  barrel  if  our  company  assumed  all 
the  risks  attendant  on  price  maintenance  or  col- 
lapse, on  strikes  and  other  imaginable  contingen- 
cies, although  any  such  agreement  would  have  to 
provide  for  the  possibility  of  prohibition  or  local 
option. 

This  proposition  would  also  entail  the  entry  of 
yourself  and  Mr.  Goldie  as  well  as  Mr.  Allen  into 
our  company  and  on  our  Board  of  Directors.  We 
would  be  pleased  to  have  Mr.  Hemrich  act  as  Chair- 
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man  of  the  Board,  Mr.  Goldie  to  be  a  Vice-presi- 
dent and  Mr.  Allen  of  course  to  be  our  Managing 
Director,  and  likewise  the  manufacture  and  quality 
of  Rainier  and  Tacoma  brands  to  be  subject  to  your 
approval. 

On  the  above  basis,  we  would  of  course  be  very 
pleased  on  the  exjjiration  of  existing  contracts  to 
give  consideration  to  the  use  of  your  malt  largely, 
both  here  and  at  other  plants. 

Proceeding  along  the  above  lines  we  would  ac- 
complish all  the  good  features  of  what  might  have 
been  expected  to  accrue  from  the  stock  merger  we 
have  heretofore  been  considering.  This  alternative 
arrangement  could  furthermore  be  effected  without 
any  great  unsettlement  to  either  business  or  share- 
holders. I  will  be  glad  to  hear  after  you  discuss 
this  with  your  associates  whether  vou  are  interested. 
We  believe  some  reasonable  and  fair  constructive 
alliance  between  our  respective  companies  carried 
on  in  a  local  name  as  suggested  would  prove  benefi- 
cial to  both  interests,  probably  more  so  a  great  deal 
than  our  competition  against  each,  and  would  also 
prove  to  be  a  great  stabilizer  to  the  industry  in  the 
Northwest. 

Yours  very  truly, 

/s/  EMIL  G.  SICK, 

President.  [748] 
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PETITIONER'S  EXHIBIT  No.  33 
No.  13376. 

Articles  of  Incorporation  of 
Rainier  Brewing  Company 

Know  All  Men  by  These  Present :  That  we,  E.  F. 
Sweeney,  John  T.  Campion  and  L.  C.  Gilman,  each 
one  and  all  of  us  citizens  of  the  United  States  and 
citizens  and  residents  of  the  State  of  Washington, 
being  desirous  of  forming  a  corporation  for  the 
purpose  hereinafter  specified,  do  hereby  associate 
and  incorporate  ourselves  together  and  form  a  cor- 
poration under  the  laws  of  the  State  of  Washing- 
ton relating  to  private  corporations,  and  do  make, 
subscribe,  execute  and  acknowledge  these  Articles 
of  Incorporation  thereof: 

Article  I. 

The  corporate  name  of  this  corporation  shall  be 
"Rainier  Brewing  Company." 

Article  II. 

The  objects  for  which  said  corporation  shall  be 
and  is  hereby  formed,  are  the  following: 

To  own,  operate  and  carry  on  breweries  and  man- 
ufacture and  sell  beer,  ale,  porter  and  other  malt 
liquor,  products,  merchandise  and  preparations: 

To  own  and  operate  ice  works  and  manufacture 
and  sell  ice: 

To  own  and  operate  bottling  works  and  machin- 
ery, and  to  manufacture,  bottle,  pack  and  sell  bot- 
tled liquors: 
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To  own  and  operate  cooper  shops  and  barrel  fac- 
tories, and  manufacture  and  sell  barrels,  casks  and 
cooperage  materials  and  products: 

To  own  and  operate  cold  storage  plants  and  ma- 
chinery, and  engage  in  the  business  of  cold  storage: 

To  own  and  operate  maltmg  plants  and  machin- 
ery, and  manufacture  and  sell  Malt,  Malt  extracts 
and  Malt  products,  preparations  and  merchandise: 

To  buy  and  sell,  handle  and  deal  in  hops  and 
grain,  and  to  own  and  operate  grain  elevators: 

To  own  and  operate  refrigerator  cars  and  cars 
for  shipping  and  transporting  liquors  and  perish- 
able products,  and  to  manufacture  and  sell  and  deal 
in  refrigerators  and  refrigerator  cars: 

To  buy  and  sell,  handle  and  deal  in  brewing  ma- 
chinery, malting  machinery,  ice-making  machinery, 
cold  storage  machinery,  cooperage  machinery,  bot- 
tling machinery  and  commodities,  merchandise,  ma- 
terials and  products  used  in  connection  with  the 
business  of  brewing,  malting,  bottling,  manufac- 
turing ice,  and  cold  storage. 

This  Corporation  shall  have  power: 

To  purchase,  take,  acquire,  accept,  lease,  rent, 
hold,  own,  possess,  use  and  enjoy  any  and  all  real 
and  personal  property  and  any  interests  and  estate 
therein  which  it  shall  deem  desirable,  useful,  neces- 
sary or  convenient  in  connection  with  its  business 
or  in  furtherance  of  its  interests,  including  promis- 
sory notes,  choses  in  action,  mortgages,  bonds  and 
other  securities: 
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To  sell,  lease,  rent,  dispose  of,  grant,  convey  away, 
transfer,  pledge,  encumber  and  mortgage  at  any 
time  all  or  any  of  its  real  or  personal  property  and 
any  estate  or  interest  therein: 

To  borrow  money,  contract  debts,  make  contracts 
and  agreements,  and  assume,  guarantee  and  obli- 
gate itself  to  pay,  discharge  or  perform  any  debt, 
contract  or  obligation  of  any  other  person,  firm, 
company,  association  or  corporation,  and  to  make 
promissory  notes  and  choses  in  action,  and  to  make, 
issue  and  sell  negotiable  coupon  bonds,  and  for  the 
purpose  of  securing  the  payment  or  performance 
of  any  note,  bond,  contract,  debt  or  obligation  of 
or  assumed  or  guaranteed  by  this  Corporation,  to 
make  mortgages,  deeds  of  trust  and  pledges  of  all 
or  any  of  its  real  and  personal  property: 

To  raise,  grow,  cultivate  and  produce,  hops,  bar- 
ley, grain  and  other  products  used  in  the  manufac- 
ture of  beer  or  malt :  [751] 

To  own  and  carry  on  boarding  houses,  lodging- 
houses,  mess-houses  and  stores,  and  to  buy  and  sell 
and  deal  in  goods,  wares  and  merchandise: 

To  own,  lease,  use  and  carry  on  wharves,  docks 
and  storage  houses: 

To  own,  lease,  maintain  and  carry  on  saloons,  and 
buy  and  sell  wines,  liquors  and  cigars,  and  to  buy 
and  sell  saloon  and  bar  fixtures  and  fittings: 

To  have  and  enforce  a  lien  for  the  j)ayment  of 
such  indebtedness  upon  the  shares  of  its  capital 
stock  owned  by  any  person  who  may  be  in  any  man- 
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ner  indebted  to  the   Corporation,   and  to  prevent 
the  transfer  of  such  shares  until  such  indebtedness 
be  paid: 

To  loan  and  invest  any  of  its  moneys  or  fmids, 
and  to  take,  own,  hold,  collect  and  enforce  promis- 
sory notes,  choses  in  action,  bonds,  mortgages  and 
securities,  and  to  sell,  transfer,  and  dispose  of  the 
same : 

To  take,  own  and  hold  and  sell,  transfer  and  dis- 
pose of  shares  of  the  capital  stock  of  any  other 
company  or  corporation: 

And,  generally,  to  do  and  perform  any  and  all 
acts  and  things  which  are  gennane  to  or  which  will 
tend  to  aid  and  accomplish  the  purposes  of  its  incor- 
poration and  promote  its  interests. 

Article  III. 
The  amount  of  the  capital  stock  of  this  Corpora- 
tion shall  be  five  hundred  thousand  dollars  ($500,- 
000.00),  and  it  shall  be  divided  into  five  thousand 
(5000)  shares  of  one  hundred  dollars  ($100.00) 
each. 

Article  IV. 
The  duration  and  time  of  existence  of  this  Cor- 
poration shall  be  fifty  (50)  years. 

Article  V. 

The  number  of  Trustees  of  this  Corporation  shall 

be  three  (3),  and  E.  F.  Sweeney,  John  T.  Campion 

and  L.  C.  Gilman — each  [752]  one  and  all  of  tliem 

being  citizens  of  the  United  States  and  citizens  and 
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residents  of  the  State  of  Washington, — are  hereby 
constituted  and  appointed  and  shall  be  Trustees  of 
this    Corporation    and    manage    its    concerns    and 
affairs  until  the  first  day  of  February,  A.  D.  1904. 

Article  VI. 

The  principal  office  and  place  of  business  of  this 
Corporation  shall  be  located  at  the  City  of  Seattle, 
in  the  County  of  King,  State  of  Washington. 

In  Witness  Whereof,  We,  the  said  E.  F.  Sweeney, 
John  T.  Campion  and  L.  C.  Gilman,  have  hereunto 
set  our  hands  and  seals  this  31st  day  of  July,  A.  D. 
1903,  in  triplicate  hereof. 

[Seal]  E.  F.  SWEENEY, 

[Seal]  JNO.  T.  CAMPION, 

[Seal]  L.  C.  GILMAN. 

Signed,  sealed  and  delivered  in  presence  of 
James  B.  Murphy 
W.  M.  Williams. 

State  of  Washington, 
County  of  King — ss. 

This  Is  to  Certify,  That  on  this  31st  day  of  July, 
A.  D.  1903,  before  me,  the  undersigned,  a  notary 
public  in  and  for  the  state  of  Washington,  duly 
commissioned  and  sworn,  personally  came  E.  F. 
Sweeney,  John  T.  Campion  and  L.  C.  Gilman,  to 
me  known  to  be  the  individuals  described  in  and 
who  executed  the  foregoing  articles  of  incorpora- 
tion, and  acknowledged  to  me  that  they  executed 
the  same  freely  and  voluntarily  for  the  uses  and 
purposes  therein  mentioned. 
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Witness  my  hand  and  official  seal  the  day  and 
year  in  this  certificate  first  above  wi'itten. 

JAMES  B.  MURPHY, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  the  City  of  Seattle,  in  said  State. 
My  Commission  Expires  Sept.  19,  1903.  [753] 

(Endorsed.) 

State  of  Washington — ss. 

Filed  for  record  in  the  office  of  the  Secretary  of 
State  Aug.  7,  1903. 

Recorded  in  Book  39,  Page  147. 

Domestic  Corporation. 

SAM  H.  NICHOLS, 

Secretary  of  State.  [754] 
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I,  F.  S.  Smith,  do  hereby  certify  that  I  am,  and 
at  the  times  herein  mentioned  was,  the  duly  elected, 
qualified  and  acting  Secretary  of  Rainier  Brewing 
Company;  that  as  such  I  have  custody  and  control 
of  the  minute  books  of  said  company ;  that  attached 
hereto  are  true  and  correct  coj^ies  of  the  following: 

1.  The  call  issued  by  the  President  of  said 
Company  for  a  special  meeting  of  its  Board  of 
Directors  to  be  held  July  2,  1940;  and 

2.  The  resolutions  adopted  said  meeting. 

That  said  call  and  resolutions  have  not  been 
amended  or  revoked  and  are  still  in  full  force  and 
effect. 
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In  Witness  Whereof  I  have  hereunto  set  my  hand 
and  the  seal  of  said  company  this  21st  day  of  July, 
1945. 

[Seal]        /s/  F.  S.  SMITH, 

Secretary,    Rainier    Brewing 
Company.  [773] 

Rainier  Brewing  Company 

1550  Bryant  Street 

San  Francisco  3 

July  1,  1940 

Mr.  F.  S.  Smith,  Secretary 
Rainier  Brewing  Company 
705  Standard  Oil  Building 
San  Francisco,  California 

Dear  Sir: 

The  undersigned,  as  President  of  Rainier  Brew- 
ing Company,  pursuant  to  the  authority  contained 
in  Section  8  of  Article  III  of  the  By-Laws  of  the 
Company,  hereby  calls  a  Special  Meeting  of  the 
Board  of  Directors  of  said  Company  to  be  held  at 
the  principal  office  of  the  Company  for  the  transac- 
tion of  business,  1550  Bryant  Street,  San  Francisco, 
California,  on  Tuesday,  July  2,  1940,  at  the  hour  of 
3:30  o'clock  P.M.  for  the  following  purposes: 

(1)  Considering  a  recent  proposal  submit- 
ted by  Seattle  Brewing  &  Malting  Company  for 
the  amendment  of  its  contract  and  approving 
the  action  of  the  officers  of  this  company  in  re- 
lation thereto. 
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(2)  Considering,  and  if  advisable,  taking 
action  upon  any  and  all  matters  relating  to  the 
tender  by  Seattle  Brewing  &  Malting  Co.  of  its 
promissory  notes  aggregating  the  sum  of  $1,- 
000,000.00  for  a  perpetual  license  to  use  the 
trade  names  "Rainier"  and  "Tacoma"  in  the 
State  of  Washington  and  the  Territory  of 
Alaska  and  the  acceptance  of  said  notes  by 
Rainier  Brewing  Company  as  a  consideration 
therefor,  and  also  authorizing,  if  necessary,  to 
consummate  said  transaction,  the  execution  and 
delivery  of  a  Supplemental  Trust  Indenture 
to  The  Anglo  California  National  Bank  and 
Laurence  W.  Thar23,  Trustees,  supplementary 
to  the  Indenture  securing  the  j^ayment  of  the 
issue  of  $1,200,000.00  of  live  per  cent  bonds  of 
this  company. 

(3)  Such  other  business  as  may  properly 
come  before  the  meeting. 

Very  truly  yours, 

/s/  JOSEPH  GOLDIE, 

President,    Rainier    Brewing 
Company. 
:GD  [774] 

Resolutions  Adopted  at  Special  Meeting  of  Board 
of  Directors  of  Rainier  Brewing  Company  Held 
on  Tuesday,  July  2,  1940 

Resolved,  that  the  action  of  the  officers  and  Exe- 
cutive Committee  of  and  counsel  for,  this  corpora- 
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tion  in  refusing  to  accept  the  offer  of  Seattle  Brew- 
ing &  Malting  Company,  made  through  its  attorney, 
Stephen  F.  Chadwick,  for  the  amendment  of  the 
Agreement  of  April  23,  1935,  between  Rainier  Brew- 
ing Company,  Inc.  (predecessor  of  this  corporation) 
and  Century  Brewing  Association,  now  known  as 
Seattle  Brewing  &  Malting  Company,  so  as  to  pro- 
vide for  the  payment  of  $400,000  in  cash  before  Jan- 
uary 2,  1941,  and  the  execution  and  delivery  by  Se- 
attle Brewing  &  Malting  Company  to  this  corpora- 
tion of  promissory  notes  for  the  sum  of  $600,000, 
payable  over  a  period  of  five  years  in  consideration 
of  this  corporation  granting  to  Seattle  Brewing  & 
Malting  Company  perpetual  license  to  manufacture 
and  sell  its  products  under  the  trade  names  of  "Rai- 
nier" and  ^'Tacoma"  in  the  States  of  Oregon  and 
Idaho  without  further  consideration  or  payment  of 
royaltes,  be,  and  the  same  is  hereby  fully  aj^proved, 
ratified  and  confirmed;  and 

Be  It  Further  Resolved,  that  the  officers  of  this 
corporation  be,  and  they  are  hereby,  fully  author- 
ized, empowered  and  directed  to  give  consent  on  be- 
half of  this  corporation  to  the  acceptance  by  The 
Anglo  California  National  Bank  of  San  Francisco 
of  the  five  promissory  notes,  each  for  the  sum  of 
$200,000  and  aggregating  the  principal  amount  of 
$1,000,000,  tendered  by  Seattle  Brewing  &  Malting 
Company,  pursuant  to  the  terms  of  Paragraph  Thir- 
teenth of  the  Agreement  of  April  23,  1935,  between 
Rainier  Brewing  Company,  Inc.  (predecessor  of  this 
corporation)  and  Century  Brewing  Association,  now 
known  as  Seattle  Brewing  &  Malting  Company,  sub- 
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ject  to  the  advice  of  counsel  for  this  corporation 
as  to  the  legality  of  the  transaction  and  of  said 
promissory  notes.  [775] 

Resolved,  That  the  officers  of  this  corporation  be, 
and  they  are  hereby  fully  authorized,  empowered 
and  directed  to  make,  execute  and  deliver  to  The 
Anglo  California  National  Bank  of  San  Francisco 
and  Laurence  W,  Tharp,  Trustees,  under  that  cer- 
tain Indenture  dated  as  of  September  15,  1937,  be- 
tween Eainier  Brewing  Company,  Inc.  (predeces- 
sor of  this  corporation)  and  The  Anglo  California 
National  Bank  of  San  Francisco  and  Frank  H. 
Lougher,  Trustees,  to  secure  payment  of  an  author- 
ized issue  of  $1,200,000  First  Mortgage  and  Collat- 
eral Trust  5%  Serial  Bonds,  a  Supplemental  Inden- 
ture in  such  form  as  shall  be  required  and  as  shall 
be  approved  by  said  officers  and  counsel  for  this  cor- 
poration, relating  to  the  deposit  with  said  Trustees 
of  five  promissory  notes  of  Seattle  Brewing  &  Malt- 
ing Company,  each  dated  July  1,  1940,  and  each 
for  the  principal  sum  of  $200,000,  payable  respec- 
tively on  or  before  one,  two,  three,  four  and  five 
years  after  the  dates  thereof  with  interest  at  the 
rate  of  5%  per  annum.  [776] 


PETITIONER'S  EXHIBIT  No.  41 
John  F.  Forbes  &  Company 

San  Francisco,  October  15,  1942. 

Memorandum : 

In  re:     Rainier  Brewing  Company 
We  have  been  asked  to  determine  the  fair  value 
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as  of  March  1,  1913,  of  the  trade  name  "Rainier" 
applied  to  the  beer  manufactured  and  sold  in  the 
State  of  Washington  by  the  Seattle  Brewing  and 
Malting  Co.  Our  study  of  the  general  problem  of 
goodwill  evaluation  and  of  the  affairs  of  this  spe- 
cific company  and  those  of  its  predecessor  company, 
Seattle  Brewing  and  Malting  Company,  leads  us 
to  the  conclusion  that  a  fair  and  equitable  value 
for  the  goodwill  attaching  to  that  trade  name  at 
the  given  time  and  place  is  $1,355,592.03. 

(1)  The  first  step  in  determining  the  goodwill 
value  of  the  name  Rainier  beer  is  to  calculate  the 
total  goodwill  value  of  the  com])any  manufacturing 
and  distributing  this  product.  This  total  figui'e  will 
be  a  composite  of  (a)  the  goodwill  of  the  trade  name 
Rainier  beer  in  so  far  as  that  contributed  to  the 
profitability  of  the  company  and  (b)  all  other  good- 
Avill  elements  enjoyed  by  the  company. 

The  concept  of  commercial  goodwill  is  a  common- 
place of  modern  business  practice.  Goodwill  is  fun- 
damentally a  convenient  term  for  describing  the 
habit-creating  power  of  a  business  enterprise.  Per- 
sons are  led  for  various  reasons  to  buy  a  certain 
branded  product.  They  find  this  product  satisfac- 
tory and  continue  to  buy  it,  specifying  it  by  brand 
name.  The  purchase  of  this  item  becomes  a  habit. 
The  sum  of  the  purchasers'  habits  becomes  the  ba- 
sis of  the  goodwill  of  the  manufacturer  of  the  ar- 
ticle in  question.  This  habit-causing  faculty  is  rec- 
ognized to  possess  a  very  real  monetary  value. 
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Goodwill  of  a  business  enterprise  is  evaluated,  ac- 
cording to  standard  accounting  procedure,  by  capi- 
talizing the  profits  of  the  concern  ^Yhich  are  in  ex- 
cess of  a  normal  return  on  the  money  invested  in 
the  assets  used  in  ordinary  operations. 

The  application  of  the  excess  profits  formula  to 
the  earnings  of  the  Seattle  Brewing  and  Malting 
Co.  in  the  State  of  Washington  for  the  five  years 
ended  June  30,  1912,  gives  the  following  schedule: 

Average    earnings    for    five    years    ended 

June  30,  1912  $    315,077.29 

Interest  at  8%  on  $1,792,979.80,  the  in- 
vested capital  143,438.38 

Excess  earnings  $    171,638.91 

Capitalization  at  121/2%  $1,206,213.36 


The  percentages  used  in  this  calculation  of  8%  as 
a  normal  return  on  the  investment  and  8  years'  pur- 
chase as  the  rate  of  cai3italization  are  based  upon  an 
examination  of  the  earnings  record  of  the  Seattle 
Brewing  and  Malting  Co.  From  these  figures  (Ap- 
pendix A),  we  gain  a  clear  picture  of  a  stable  busi- 
ness with  steadily  rising  profits  and  every  reason 
for  the  expectation  of  an  indefinite  continuation  of 
this  favorable  situation. 

(2)  The  second  step  in  determining  the  goodwill 
value  of  the  trade  name  Rainier  beer  is  to  eliminate 
from  the  figure  $1,206,213.36,  just  calculated,  all 
contributions  to  the  excess  profits  of  the  Seattle 
Brewing  and  Malting  Co.  made  by  factors  other 
than  the  trade  name  Rainier  beer.    The  remainder 
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will  be  the  goodwill  value  of  the  trade  name  to  the 
extent  that  that  was  reflected  in  the  excess  earnings 
of  the  company. 

It  frequently  happens  that  the  manufacturer  sub- 
merges his  own  identity  and  that  of  the  company  in 
advertising  and  publicizing  a  branded  product.  The 
result  of  this  policy  is  that  the  full  measure  of  the 
company's  goodwill  accrues  to  the  trade  name  of 
that  product.  Discussing  this  situation,  J.  M.  Yang 
says  (Goodwill  and  other  intangibles,  their  sig- 
nificance and  treatment  in  accounts,  N.  Y.,  Ronald 
Press,  1927,  jd.  61)  "*  *  *  The  mark  or  name  Avhich 
becomes  the  necessary  channel  for  the  conveyance 
of  goodwill  in  the  advanced  stage  of  business  devel- 
opment may  become  the  direct  object  of  value." 

This  is  well  illustrated  in  the  case  in  point.  From 
the  outset  of  its  operations,  the  Seattle  Brewing  and 
Malting  Co.  advertised  the  name  of  its  product,  Rai- 
nier beer,  at  great  cost  and  made  no  attempt  to  build 
up  a  separate  goodwill  value  for  the  company.  The 
reason  for  this  emphasis  on  the  trade  name  is  clear. 
[781]  Rainier  beer  was  widely  known  before  the  Se- 
attle Brewing  and  Malting  Co.  came  into  existence. 
By  March  1,  1913,  Rainier  beer  had  been  sold  in 
Washington  uninterruptedly  for  fully  30  years.  The 
name  had  outlived  two  companies  and  was  being 
used  profitably  by  the  third  successive  company 
since  the  1870 's. 

It  might  be  noted  parenthetically  that  in  1942  the 
benefits  of  the  name  Rainier  beer  are  being  en- 
joyed in  Washington  by  the  sixth  successive  con- 
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cern  to  acquire  this  vahiable  intangible  property. 

The  advertising  policy  of  a  manufacturing  com- 
pany is  only  one  factor  contributing  to  its  goodwill. 
In  this  case,  only  the  good  name  of  the  product 
benefited  by  advertising.  Other  factors  listed  in 
accounting  treatises  which  should  be  considered  in 
determining  the  company's  separate  goodwill  are: 
(a)  The  company's  reputation  for  honesty  and  fair 
dealing,  (b)  The  unusual  devotion  of  both  man- 
agement and  employees  to  the  best  interests  of  the 
customers,  (c)  The  enjoyment  of  a  monopoly  po- 
sition in  the  trade.  And  (d)  The  occupation  of 
particularly  advantageously  placed  business  prem- 
ises. 

(a)  There  is  no  doubt  as  to  the  integrity  of  the 
Seattle  Brewing  and  Malting  Co.,  its  officers,  and 
employees.  The  question  is  to  what  extent  this 
probity  could  be  treated  as  a  business  asset.  The 
morals  in  trade  of  the  management  could  be  ex- 
pected to  have  little  influence  on  retail  purchasers 
of  beer  but  under  normal  circumstances  might 
greatly  affect  wholesale  distribution.  The  situation 
wiiich  prevailed  in  Washington  in  1913  and  previ- 
ous years  was  unusual  and  operated  to  nullify  this 
influence.  In  Washington  beer  was  distributed 
through  a  licensing  system  under  which  the  brew^er 
would  set  up  the  saloon  or  acquire  the  license  of  a 
saloon  and  the  "captive"  saloon  would  then  dis- 
pense only  the  beer  of  the  license-holding  brewery. 
Under  these  circumstances  any  favorable  relations 
between  brewer  or  brewer's  representative  and  sa- 
loon-keeper would  have  no  effect  on  the  sales  of 
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beer.    Their   interests   would   be   identical   regard- 
less of  their  mutual  regard  or  esteem.   There  would 
be  no  opportunity  for  favoring  one  wholesaler  to 
the  prejudice  of  others. 

(b)  As  indicated  above,  no  amount  of  esprit-de- 
corps  and  readiness  to  perform  special  services  for 
wholesale  purchasers  by  officers  or  employees  of 
the  Seattle  Brewing  and  Malting  Co.  would  [782] 
have  any  great  influence  on  the  company's  dealings 
with  its  "captive"  outlets.  The  latter  were  com- 
mitted by  self-interest  to  push  sales  of  the  com- 
pany's product. 

(c)  The  liquor  trade  in  Washington  was  highly 
competitive  during  the  period  in  question.  Seattle 
Brewing  and  Malting  Co.  did  not  enjoy  a  monopoly 
position  in  regard  to  beer  sales.  Two  readily  recog- 
nized brands  sold  in  competition  with  Rainier  were 
Tacoma  and  Olympia  beer. 

In  this  connection  it  is  significant  to  note  that 
while  the  company  did  not  have  a  monopoly  of  the 
beer  market,  it  did  have  a  monopoly  of  Rainier 
beer  manufacture  and  distribution  and  on  this  fact, 
its  prosperity  depended.  This  statement  sounds  al- 
most too  obvious  but  as  an  expression  of  the  eco- 
nomic doctrine  of  "monopolistic  competition"  it  has 
important  implications.  The  owner  of  a  valuable 
goodwill  property  like  Rainier  beer  enjoys  a  highly 
advantageous  position  amounting  to  a  monofioly  of 
a  certain  sector  of  the  market.  His  habitual  cus- 
tomers are  just  as  unavailable  to  his  competitors  as 
they  would  be  if  he  were  the  only  concern  produc- 
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ing  the  article  sold.  This  advantage  in  the  case  of 
Rainier  derived  exclusively  from  the  ownership  of 
the  widely  known  trade  name.  All  the  energies  of 
the  company's  promotional  and  advertising  staff 
were  devoted  to  the  development  of  this  very  quasi- 
monopoly. 

(d)  There  is  no  evidence  to  indicate  that  the 
saloons  selling  Rainier  beer  exclusively  enjoyed  con- 
sistently favorable  locations. 

It  has  already  been  pointed  out  that  the  liquor 
business  in  Washington  was  highly  competitive.  In 
heavy  beer-consuming  sections  there  might  be  sa- 
loons on  all  four  corners  of  a  given  street  inter- 
section, each  selling  the  beer  of  its  license-holder. 
The  advantage  enjoyed  by  the  saloons  selling  Rai- 
nier beer  was  not  one  of  location  but,  as  noted  above, 
of  possessing  the  exclusive  right  to  sell  Rainier 
beer. 

It  must  be  admitted  that  the  Seattle  Brewing  and 
Malting  Co.  did  occupy  a  strategic  location  for  the 
manufacture  and  distribution  of  beer  within  the 
State  of  Washington  in  competition  with  breweries 
operating  outside  of  the  State.  This  advantage  de- 
rived from  the  very  fact  that  the  company  conducted 
its  operations  within  the  State  and  was  no  greater 
than  that  possessed  [783]  by  its  intra-State  rivals. 
Conversely,  Seattle  Brewing  and  Malting  Co.  suf- 
fered from  its  geographical  position  in  its  out-of- 
State  business. 

There  is  no  suggestion  in  the  foregoing  analy- 
sis that  the  value  of  the  Seattle  Brewing  and  Malt- 
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ing  Co.  divorced  from  the  trade  name  of  its  prod- 
uct would  have  sunk  to  the  salvage  value  of  the 
plant.  On  no  account  need  this  have  followed.  The 
calculations  shown  in  Section  (1)  above  are  predi- 
cated on  the  assumption  that  the  given  management 
and  plant  could  have  continued  indefinitely  to  earn 
the  very  substantial  return  of  8%  on  the  investment 
in  the  tangible  assets. 

It  has  been  shown  that  the  accepted  goodwill  fac- 
tors did  not  contribute  in  any  way  to  the  earnings 
of  the  Seattle  Brewing  and  Malting  Co.  above  and 
beyond  the  normal  return  to  be  reasonably  expected 
by  an  average  business  concern.  It  follows  by  proc- 
ess of  elimination  that  the  excess  profits  were  earned 
by  the  trade  name  Rainier  beer  and  therefore  the 
total  value  of  the  capitalized  excess  profits,  $1,- 
206,213.36,  applies  to  that  trade  name. 

(3)  The  third  step  in  determining  the  goodwill 
value  of  the  trade  name  Rainier  beer  is  to  ascer- 
tain what  value,  if  any,  accrued  to  the  name  which 
is  not  included  in  the  calculations  of  the  first  step 
(i.e.  which  did  not  necessarily  contribute  to  the  ex- 
cess earnings  of  the  Seattle  Brewing  and  Malting 
Co.).  This  value  should  then  be  added  to  the  val- 
uation figure  already  determined  for  the  trade  name 
Rainier. 

One  factor  augmenting  the  already  high  trans- 
ferable value  of  the  trade  name  is  found  in  the  ex- 
traordinary advantage  enjoyed  in  the  beer  market 
by  the  owner  of  a  well-known  trade  name  for  his 
product.    Perhaps  the  greatest  single  difficulty  en- 
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countered  in  the  brewing  business  is  the  difficulty  of 
breaking  into  the  market  for  the  first  time.  The 
newcomer  finds  an  undue  weight  of  sales  inertia  to 
overcome  at  the  outset,  primarily  because  of  the  ten- 
dency of  the  public  to  continue  in  its  old  well-estab- 
lished habits. 

The  value  of  an  established  trade  name  is,  in 
effect,  a  minimum  demand  value.  It  is  a  virtual 
guarantee  that  a  certain  volume  of  business  can  be 
expected. 

The  minimum  demand  value  of  the  name  Rainier 
was  undoubtedly  a  major  factor  in  the  hire  and  sub- 
sequent purchase  of  the  name  in  1935-37  by  the  Emil 
Sick  organization  when  they  were  entering  the  brew- 
ery business  in  the  State  of  Washington.  [781] 

No  formula  exists  to  measure  the  value  of  this 
aspect  of  trade  name  goodwill.  Its  monetary  value 
can  only  be  determined  at  the  time  of  sale  by  the 
operation  of  the  respective  bargaining  power  of 
buyer  and  seller  and  even  then  extraneous  factors 
tend  to  enter.  This  element  of  goodwill  value  could 
very  easily  persist  even  if  there  were  no  excess 
profits  and  might  conceivably  still  obtain  if  the 
company  were  operating  at  a  loss. 

In  the  present  case,  there  are  two  possible  treat- 
ments of  this  type  of  goodwill:  (a)  An  estimated 
value  of  $300,000.00  may  be  ascribed  to  this  mini- 
mum demand  value,  (b)  The  undetermined  value 
of  the  mininmm  demand  may  be  set  off  against  some 
equally  undetermined  and  intangible  factor  or  com- 
bination of  factors  which  might  tend  to  reduce  the 
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goodwill  value  of  the  trade  name  Rainier  beer  al- 
ready calculated. 

From  the  subsequent  discussion  it  will  be  read- 
ily seen  that  the  former  alternative  is  the  more  ap- 
propriate here  since  no  comparable  adverse  factor 
appears  to  force  down  the  goodwill  value.  This 
brings  the  goodwill  value  of  the  trade  name  Rainier 
beer  on  March  1,  1913,  before  deductions,  to  a  total 
of  $1,506,213.36. 

(4)  The  fourth  step  in  determining  the  goodwill 
value  of  the  trade  name  Rainier  beer  is  to  find  out 
whether  there  were  any  factors  tending  to  reduce 
the  value  so  far  determined  $1,506,213.36,  $1,206,- 
213.36  plus  the  minimum  demand  value  $300,000.00). 
These  should  be  evaluated  and  deducted  from  the 
valuation  figure. 

Two  possible  factors  might  be  suggested  in  this 
connection:  (a)  The  potential  threat  of  local  pro- 
hibition in  Washington  on  March  1,  1913.  (b)  The 
fact  that  the  Seattle  Brewing  and  Malting  Co.  car- 
ried on  part  of  its  business  outside  of  the  State  of 
Washington  and  might  have  developed  goodwill  for 
Rainier  beer  in  the  course  of  so  doing  which  would 
have  to  be  subtracted  from  total  goodwill  to  deter- 
mine the  value  in  Washington. 

(a)  It  might  be  contended  that  the  goodwill 
value  of  the  name  Rainier  beer  was  impaired  on 
March  1,  1913,  by  the  potential  threat  of  local  pro- 
hibition. 

It  is  an  easy  thing  for  us  in  1942  to  look  back 
with  the  wisdom  of  hindsight  and  point  out  that  in 
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the  spring  of  1913  local  prohibition  was  only  three 
years  off  in  the  State  of  Washington.  [785]  It  is 
likewise  easy  to  proceed  from  that  point  and  assert 
that  if  there  was  not  a  general  realization  of  the 
imminence  of  local  prohibition  at  that  time  there 
ought  to  have  been ! 

Such  a  line  of  reasoning  is  an  oversimplification 
of  the  true  situation.  There  is  no  need  to  look  for 
contemporary  evidence  that  local  i^rohibition  was 
going  to  go  into  effect.  We  know  that  already.  What 
does  apply  to  the  discussion  is  evidence  as  to  whether 
a  considerable  number  of  rational  persons  living 
in  Washington  on  March  1,  1913,  thought  it  was 
soon  to  go  into  effect  or  not. 

Considerable  weight  must  be  attached  to  the  re- 
actions and  behavior  of  tlie  Seattle  Brewing  and 
Malting  Co.  in  contemi)lation  of  the  threat  of  pro- 
hibition. The  management  of  this  concern  was  in 
the  hands  of  a  prudent  and  conservative  group  not 
given  to  deluding  themselves  or  ruiniing  unnecessary 
risks  in  the  operation  of  a  $5,000,000.00  business. 
The  officers  of  the  company  were  quite  aware  of 
the  talk  then  current  about  local  prohibition.  Agi- 
tation of  this  sort  had  been  a  threat  to  the  liquor 
business  ever  since  the  Civil  War.  There  was  noth- 
ing in  either  the  tone  or  volume  of  the  demands  of 
the  drys  on  March  1,  1913,  to  suggest  any  greater 
cause  for  alarm  than  heretofore.  Accordingly,  in 
the  course  of  the  fiscal  year  ended  June  30,  1913, 
the  management  of  the  Seattle  Brewing  and  Plaiting 
Co.   authorized  the  expenditure  of  $128,050.72   on 
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permanent  plant  improvements.  It  happens  that 
the  outlay  was  largely  justified  by  the  earnings  of 
the  years  1913,  1914,  and  1915,  but  it  would  hardly 
have  been  incurred  had  local  prohibition  appeared 
imminent. 

Significant  as  the  reactions  of  a  specific  concern 
obviously  are,  a  broader  basis  should  be  found  for 
generalization.  This  raises  the  problem  of  how  to 
find  out  what  went  on  in  the  minds  of  a  large  body 
of  persons  thirty-odd  years  ago. 

Some  sort  of  questionnaire  sampling  method 
might  be  attempted.  An  objection  to  this  is  that 
with  the  normal  human  life  span  as  brief  as  it  is 
a  great  many  of  the  persons  who  were  of  an  age  to 
be  concerned  with  the  prohibition  question  in  1913 
are  no  longer  available  for  questioning  in  1942.  A 
second  objection  is  that  it  is  not  easy  to  remember 
what  one  thought  thirty  years  ago.  Zealots  in  both 
the  wet  and  dry  parties  might  recall  their  thoughts 
but  they  should  be  eliminated  at  the  outset  as  unre- 
liable since  they  were  probably  wishful  thinkers  in 
1913.  [786] 

The  method  we  have  followed  in  attempting  to 
sample  public  opinion  on  March  1,  1913,  as  to  the 
imminence  of  local  i^rohibition  at  that  time  is  to 
consult  the  files  of  four  representative  Washing- 
ton newspapers  of  general  circulation.  We  have  en- 
gaged research  assistants  to  examine  the  editorials 
and  the  news  stories  of  the  Seattle  Post-Intelli- 
gencer, the  Seattle  Time,  The  (Tacoma)  Daily 
Ledger   and   the   Daily   Olympian    (Olympia)    for 
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every  day  of  the  years  1912  and  1913.  The  per- 
sons who  conducted  this  survey  were  not  informed 
of  the  purpose  of  their  researches  or  the  desirabil- 
ity of  certain  findings  or  otherwise  prejudiced  in 
advance  in  any  way. 

Their  findings  reveal  that  during  the  period  in 
question  the  matter  of  state-wide  prohibition  was  at 
no  time  a  burning  issue.  Neither  editorials  nor  news 
stories  reflect  more  than  tepid  interest  in  the  ques- 
tion in  metropolitan  Seattle.  In  the  representative 
provincial  centers  of  Tacoma  and  Olympia,  the  gen- 
eral issue  was  likewise  a  subject  of  minor  concern. 
Only  in  the  months  of  September,  October  and  No- 
vember, 1912,  is  any  interest  displayed  in  the  liquor 
question  and  in  those  months  our  sources  show  that 
the  interest  was  centered  in  the  local  option  con- 
troversies in  the  outlying  towns. 

Our  research  people  compiled  statistics  of  the  ac- 
tual number  of  times  the  subject  of  local  option  or 
prohibition  appeared  in  the  nev\'spapers.  These  fig- 
ures are  appended  to  this  report,  together  with  the 
resulting  graphs  (Appendix  B).  The  most  obvious 
facts  shown  by  these  monthly  frequency  distribu- 
tions are:  (a)  The  relatively  few  times  the  subject 
of  prohibition  is  mentioned  at  all.  (b)  The  interest 
shown  in  the  local  option  elections  in  the  fall  of  1912. 
And  (c)  the  particularly  few  references  to  the  mat- 
ter in  the  months  around  March  1,  1913. 

It  must  be  further  noted  that  even  the  scant}"  ref- 
erences recorded  include  articles  dealing  with  local 
option  which  had  already  gone  into  effect.  This 
means  that  the  question  of  complete  state-wide  pro- 
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hibition  was  even  less  in  the  public  mind  as  reflected 
by  the  press  than  appears  from  the  tables. 

We  conclude  from  this  survey  that  the  real  agi- 
tation for  state  prohibition  in  Washington  did  not 
begin  until  after  March  1,  1913,  and  there  is  no  in- 
dication whatever  that  state  prohibition  was  gen- 
erally thought  to  be  on  its  way  at  that  date. 

No  deduction  should  be  made  from  the  goodwill 
value  of  Rainier  beer  because  of  the  threat  of  pro- 
hibition. [787] 

(b)  The  Seattle  Brewing  and  Malting  Co.  earned 
the  bulk  of  its  profits  within  the  State  of  Washing- 
ton but  a  certain  share  was  realized  on  sales  outside 
of  the  State.  Whatever  goodwill  was  enjoyed  by 
the  company  as  the  result  of  its  out-of-State  sales 
of  Rainier  beer  should  be  deducted  from  the  total 
goodwill  value  of  the  trade  name. 

The  books  of  the  Seattle  Brewing  and  Malting 
Co.  show  an  average  net  income  within  the  State 
of  Washington  for  the  five  years  ended  June  30, 
1912,  of  $315,077.29  and  a  net  income  from  out-of- 
State  sales  for  the  same  period  of  $67,941.62.  This 
means  that  17%  of  the  company's  earnings  were 
derived  outside  of  Washington. 

It  might  at  first  appear  that  the  total  value  already 
calculated  should  be  reduced  by  that  percentage. 

That  reduction  would  rest  on  the  assumption  that 
the  excess  profits  earned  by  Seattle  Brewing  and 
Malting  Co.  as  the  result  of  their  use  of  the  trade 
name  Rainier  beer  were  the  same  outside  and  inside 
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the  State.  The  records  reveal  that  this  was  far  from 
being  the  case. 

Here  again,  there  is  danger  of  oversimplifying. 
There  can  be  no  doubt  that  the  goodwill  value  of  the 
trade  name  Rainier  beer  was  appreciably  higher 
within  its  home  State  than  elsewhere.  It  would  be 
going  too  far,  however,  to  say  that  Rainier  beer 
had  no  goodwill  outside  and  dismiss  the  entire  ques- 
tion of  an  appropriate  reduction  of  the  total  good- 
will value.  Rainier  beer  was  not  the  cause  of  excess 
earnings  outside  of  Washington  but  it  still  enjoyed 
a  minimum  demand  potentially  saleable  to  a  new 
company  entering  the  market. 

Before  attempting  an  evaluation  of  out-of-State 
goodwill  we  should  note  the  factors  leading  to  a 
disproportionately  great  intra-State  goodwill.  These 
are,  in  the  order  of  their  importance :  (a)  The  geo- 
graphical location  of  the  plant  already  noted  with 
the  advantages  of  short  haul  distribution,  (b)  The 
many  years'  head  start  Rainier  beer  had  in  comi:)et- 
ing  with  concerns  from  outside,  (c)  The  devotion 
of  the  greater  proportion  of  its  energies  to  adver- 
tising and  building  up  trade  inside  of  Washington, 
and  (d)  The  action  of  local  pride  and  the  "buy  at 
home"  viewpoint.  [788] 

These  constitute  a  formidable  advantage  for  the 
company  in  its  intra-State  operations  and  the  con- 
verse of  (a)  and  (d)  worked  to  its  disadvantage  out- 
side. 
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The  question  of  how  much  to  evaluate  the  out-of- 
State  goodwill  brings  us  to  another  situation  where 
arbitrary  values  must  be  given.  Certainly,  the  upper 
limit  of  this  value  could  not  reach  the  17%  mark 
while  the  lower  limit  might  easily  fall  below  5%. 

A  reasonable  share  of  the  total  goodwill  to  be  at- 
tributed to  out-of-State  business  might  well  be  10%. 
Ten  per  cent  of  $1,506,213.36  is  $150,621.33,  leaving 
a  final  value  for  the  trade  name  Rainier  beer  within 
the  State  of  Washington  on  March  1,  1913,  of  $1,- 
355,592.03. 

Conclusion : 

"The  proof  of  the  pudding  is  the  eating." 

The  test  of  goodwill  value  is  the  amount  it  will 
realize  when  sold. 

In  1935,  the  trade  name  Rainier  beer  was  assessed 
by  the  Emil  Sick  organization  at  $1,000,000.00  and 
two  years  later,  it  was  purchased  by  them  at  that 
figure. 

The  circumstances  linking  the  1913  value  of  the 
trade  name  with  its  1935  value  are  briefly  as  follows: 

Seattle  Brewing  and  Malting  Co.  continued  to 
realize  substantial  earnings  through  the  year  1915 
but  in  the  following  year  local  prohibition  was 
adopted  in  Washington  and  this  was  superseded  in 
1918  by  national  prohibition.  This  legislation  was 
ruinous  to  the  brewing  industry.  The  profits  of  Se- 
attle Brewing  and  Malting  Co.  disappeared.   Prohi- 
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bition  in  Washington  lasted  for  eighteen  years.  Dur- 
ing that  time  the  company  went  through  a  reorgani- 
zation. 

In  1933,  prohibition  was  repealed  and  the  new 
company,  Rainier  Brewing  Co.,  began  the  manu- 
facture and  distribution  of  Rainier  beer.  Rainier 
beer  had  not  been  sold  for  eighteen  years  but  so 
favorable  was  the  reputation  of  this  beer  that  the 
demand  for  it  survived  the  dry  years.  The  new  eom- 
l)any  began  immediately  to  do  a  very  large  business 
manufacturing  and  selling  Rainier  beer.  Two  years 
later  with  the  signing  of  the  Sick  contract  the  good- 
will value  of  the  trade  name  was  determined,  as 
noted  above,  to  be  $1,000,000.00.  [789] 

The  goodwill  value  of  the  name  Rainier  beer  in 
1935  was  patently  much  less  than  it  had  been  during 
the  years  of  consistently  increasing  prosperity  be- 
fore prohibition.  The  whole  picture  was  more  favor- 
able for  the  company  in  every  way  in  1913.  From 
this,  it  is  obvious  that  the  minimum  value  of  $1,355,- 
592.03  which  we  have  determined  to  apply  on  March 
1,  1913,  errs,  if  at  all,  on  the  side  of  conservatism. 

Appendices 

A.  Table  of  net  earnings,  1908-1912. 

B.  Table  showing  the  number  of  references  to 
local  ofjtion  and  State  prohibition  in  Washington 
in  1912  and  1913  compiled  from  newspapers. 

Graph  based  upon  these  statistics.  [791] 
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APPENDIX  A 

Table  of  Net  Earnings,  1908-1912: 

Percentage 
Net  income  Xet  income      of  net  incorr.e 

Total  net  from  State  of    from  outside  of  from  outside  of 

Year  income  Washington  Washington       Washington 

1908 $  371,015.65  $  292,353.40  $  77,662.25  20.932% 

1909 334,704.47  298,387.80  36,316.67  10.850% 

1910 341,244.24  303,160.48  38,083.76  11.160% 

1911 403,144.56  326,880.82  76,263.74  18.917% 

1912 464,985.62  353,603.94  111,381.68  23.954% 

Total $1,915,094.54  $1,575,386.44  $339,708.10  17.738% 


Average  $  383,018.90  $  315,077.29  $  67,941.62  17.738% 
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RESPONDENT'S  EXHIBIT  B 

— 1,500,000  live  in  saloonless  territory.  There  are 
ninteen  incorporated  cities  in  the  State — eight  cities 
are  "dry."  Of  the  161  incorporated  towns,  145 
are  "dry." 

Two  years  ago  the  Anti-Saloon  League  endeavored 
to  secure  a  state-wide  enahling  act  from  the  legivsla- 
ture  which  would  have  allowed  the  people  of  the 
State  to  vote  on  the  question  of  state-wide  prohi- 
tion;  only  twelve  out  of  forty  senators  voted  for  the 
measure. 

The  legislature  will  again  he  asked  to  pass  an 
"Enahling  Act"  at  the  next  session,  January,  1912. 
The  measure  will  secure  a  much  larger  numher  of 
votes  in  the  senate  than  it  did  two  years  ago,  and 
is  likely  to  secure  a  majority.  The  house  will  pass 
the  hill  without  question.  A  fair  expression  will 
show  Virginia  "dry"  by  a  good  majority. 


WASHINGTON 

The  local  o]3tion  law  of  Washington,  which  pro- 
vides for  a  vote  on  the  liquor  question  in  towns, 
cities  and  the  unincorporated  portions  of  counties 
as  separate  units,  has  been  in  operation  since  1909. 
Thus  far  129  elections  have  been  held;  eighty-four 
of  these  elections  have  resulted  in  "dry"  victories, 
while  forty-five  have  resulted  in  "wet"  victories. 
As  a  result  of  these  elections  360  saloons  have  been 
abolished  and  71  per  cent  of  the  area  of  the  state 
has  been  made  "dry."     At  the  present  time  the 
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unincorporated  portions  of  nineteen  counties  are 
without  saloons,  four  counties  are  entirely  "dry" 
and  seventy-one  municipalities,  including  fifteen 
county  seats,  are  under  no-license. 

There  are  more  people  living  in  "dry"  territory 
in  the  State  of  Washington  at  the  present  time  than 
the  entire  population  of  the  State  numbered  in  1900. 

Most  of  the  railroads  have  discontinued  the  sale 
of  intoxicating  liquors  and  the  steamboat  companies 
are  rapidly  following  the  example  of  the  railroads. 

Between  1,400  and  1,500  saloons  are  operating  in 
all  parts  of  the  State.  The  saloons  of  Seattle  are 
confined  by  a  city  ordinance  to  a  very  small  i^ortion 
of  the  city's  area. 

One  of  the  most  important  and  far-reaching  de- 
cisions of  the  State  Supreme  Court  in  recent  years 
is  that  just  handed  down  in  the  case  of  State  vs. 
Falkenstine. 

Falkenstine,  as  stew^ard  of  the  steamboat  "Ken- 
nedy," plying  between  Seattle  and  Bremerton,  con- 
ducted a  bar  on  the  l)oat  without  having  a  license 
from  the  Kitsap  county  authorities.  Twice  con- 
victed, he  appealed  to  tlie  Supreme  Court,  which 
conviction  was  affirmed,  the  court  holding  that  it 
was  necessary  not  only  to  have  paid  the  $25  license 
fee  to  the  State  and  the  $25  tax  to  the  United  States, 
but  also  to  secure  a  license  from  the  county  com- 
missioners. 

The  significance  of  this  decision  will  be  much 
more  apparent  when  it  is  understood  that  it  will 
compel  every  steamboat  plying  [802]  on  any  of  the 
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waters  witliin  the  State  and  every  diiiing  and  buffet 
car  within  the  State  to  have  a  city,  town  or  county 
license  for  each  and  every  city  and  county  within 
which  sales  are  attempted  to  be  made.  The  defend- 
ant argued  that  such  a  conclusion  practicallj^  meant 
the  prohibition  of  the  sale  of  liquor  on  dining  cars 
and  steamboats,  but  the  Supreme  Court  said  the 
legislature  had  the  right  and  power  to  do  this,  and 
refused  to  free  the  defendant. 


WEST  VIRGINIA 

The  legislature  of  1911  by  a  majority  vote  in  both 
houses,  submitted  to  the  people  an  amendment  to 
the  state  constitution  providing  for  state-wide  pro- 
hibition. This  amendment  will  be  voted  upon  No- 
vember, 1912.  The  vote  by  which  the  bill  providing 
for  constitutional  prohibition  was  passed,  showed  a 
majority  of  three  in  favor  of  the  measure  in  the 
senate  and  but  nine  adverse  votes  in  the  house. 

Thirty-nine  of  the  fifty-five  counties  in  West  Vir- 
ginia are  without  saloons.  The  total  "dry"  area  of 
the  State  is  21,983  square  miles,  the  "wet"  area 
being  only  3,270  square  miles.  The  population  of 
the  "dry"  territory  of  the  State  is  889,196,  while 
the  population  of  the  "wet"  territory  of  the  State 
is  321,878. 

The  present  anti-liquor  laws  of  West  Virginia 
leave  the  liquor  question  in  the  hands  of  the  munici- 
pal councils  and  the  county  courts.  The  exclusive 
power  of  granting  saloon  licenses,  however,   is  in 
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the  county  courts,  according  to  a  recent  decision 
by  the  State  Supreme  Court,  as  a  result  of  which 
Point  Pleasant,  West  Virginia,  which  for  many 
years  has  been  a  liquor  strong-hold,  is  now  under 
no-license. 


WISCONSIN 

The  last  legislature  in  Wisconsin  defeated  the 
county  option  measure  but  passed  a  number  of  good 
restrictive  measures,  among  which  may  be  named 
the  one  forbidding  the  sale  of  intoxicating  drinks 
at  jj^iblic  auctions,  another  forbidding  anyone  in  a 
state  of  intoxication  to  appear  in  a  public  place, 
another  excluding  intoxicated  passengers  from 
steam  railroads  or  interurban  trains  and  another 
prohibiting  the  drinking  of  intoxicating  liquors  in 
any  smoking  car,  parlor  car  or  day  coach  of  any 
train. 

Under  the  municipal  local  option  law  consider- 
able territory  has  been  made  "dry."  Some  860 
communities,  towns,  villages  and  cities,  are  without 
saloons,  and  more  than  600,000  people  live  in  no- 
license  territory.  Milwaukee  has  2,138  saloons. 
There  are  about  8,415  saloons  operating  in  the  entire 
State. 

In  1904  fewer  than  300  places  were  "dry,"  so 
that  the  "dry"  territory  of  the  State  as  well  as  the 
population  living  in  "dry"  territory  has  more  than 
doubled  in  eight  years.  Fifty-five  per  cent  of  the 
area  of  the  state  is  under  no-license.     The   main 
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RESPONDENT'S  EXHIBIT  F 

AIMING  AT  NATIONAL  PROHIBITION 

We  have  time  and  again  pointed  out  to  our  mem- 
bers that  the  Anti- Saloon  League  was  aiming  at  Na- 
tional Prohibition  under  the  make-shift  of  local  op- 
tion. Elated  over  the  passage  of  the  Webb  bill,  it  has 
at  length  frankly  declared  its  purpose.  That  such 
program  meets  with  full  sympathy  in  the  general 
body  of  temperance  extremists  is  clearly  evident 
from  the  following  editorial  expressions  m  the 
Michigan  Christian  Advocate.  Under  the  caption 
*' Amend  the  Constitution  Once  More,"  this  paper 
states : 

"Whether  the  Webb-Kenyon  anti-shipment  liquor 
bill,  which  is  now  federal  law,  be  found  constitu- 
tional or  not,  and  whether,  in  its  present  form,  it 
will  be  effectively  enforced  or  not,  it  may  be  well  for 
the  temperance  people  of  the  United  States  immedi- 
ately to  inaugurate  a  movement  to  amend  their 
Constitution  prohibting  utterly  the  manufacture 
and  sale  of  intoxicating  liquors  throughout  the 
nation. 

''We  understand  that  the  Anti-Saloon  League  of 
America  has  already  declared  itself  in  sympathy 
with  this  idea,  and  no  doubt  other  temperance  or- 
ganizations would  gladly  do  so. 

"The  fight  to  secure  an  amendment  to  the  Con- 
stitution would,  however,  not  be  an  easy  one.  Liquor 
is  no  longer  a  necessity,  but  millions  of  people  con- 
sider it  a  very  desirable  luxury,  and  they  would 


vs.  Rainier  Brewing  Company  769 

contend  with  bloody  vehemence  against  any  measure 
to  prohibit  it  as  effectively  as  a  federal  constitu- 
tional law  would  do. 

"But  even  though  years,  or  decades,  or  even 
whole  generations,  should  be  required  to  carry  the 
measure  through,  the  educational  influence  of  such 
a  campaign  would  be  wholesome  from  the  start,  and 
the  mere  possibility  of  reaching  such  a  goal  would 
be  a  constant  inspiration  to  every  temperance 
worker  in  the  coimtry." 

Dr.  Purley  A.  Baker,  president  of  the  Anti- 
Saloon  League  of  America,  has  made  the  following 
official  statement  with  regard  to  the  "campaign  for 
national  prohibition ' ' : 

"The  league  confines  its  efforts  to  law  enforce- 
ment and  sentiment-building  where  that  is  the  only 
policy  public  sentiment  will  sustain.  It  is  for  local 
prohibition  where  that  policy  meets  the  require- 
ments of  the  most  advanced  public  demand.  It 
always  has  favored  the  adoption  of  State  and  na- 
tional prohibition  just  as  [810]  quickly  as  an  en- 
lightened public  conscience  warrants.  We  believe 
the  time  is  fully  ripe  for  the  launching  of  a  cam- 
paign for  national  prohibition — not  l)y  any  party 
or  parties,  but  by  the  people.  This  does  not  mean 
we  are  to  relax  our  efforts  one  iota  for  law  enforce- 
ment, local  prohibition,  and  prohibition  by  States, 
but  it  is  a  recognition  of  the  fact  that  the  task  be- 
gun more  than  a  hundred  years  ago  should  speedily 
be  completed.  .  .  . 
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"The  time  for  a  nation-wide  movement  to  out- 
law the  drink  traffic  is  auspicious.  Organization 
is  now  established  and  in  operation  in  all  parts  of 
the  country.  The  forces  that  definitely  oppose  the 
traffic  are  in  accord  as  at  no  time  in  the  past.  The 
moral,  scientific  and  commercial  aspects  of  the  prob- 
lem are  being  more  intelligently  put  before  the 
public  than  hitherto.  The  narrow,  acrimonious  and 
emotional  appeal  is  giving  way  to  a  rational,  deter- 
mined conviction  that  the  traffic  being  the  source 
of  so  much  evil  and  economic  waste  and  the  enemy 
of  so  much  good,  has  no  rightful  place  in  our  modern 
civilization. 

"We  appeal  to  every  church,  to  all  organized 
philanthropies  and  to  every  individual  of  every  race 
and  color,  who  loves  his  country  and  his  kind,  to 
join  in  this  crusade  for  a  saloonless  nation.  We 
depend  for  success  upon  the  same  leader  who  com- 
manded Moses  to  'sjoeak  to  the  Children  of  Israel 
that  they  go  forward'." 

The  Anti-Saloon  League  of  America  has  called  a 
national  convention  to  meet  at  Columbus,  Ohio,  next 
November,  whose  object  is  to  inaugurate  a  new  cam- 
paign for  the  prohibition  of  liquor  and  the  liquor 
business  in  the  United  States  by  means  of  a  "dry" 
amendment  to  the  Constitution. 

An  amendment  to  the  Federal  Constitution  pro- 
hibiting the  sale  of  liquors  is  now  the  plan  of  the 
Anti-Saloon  League  of  America,  according  to  a 
statement  issued  by  the  League  of  Illinois.  The 
statement  in  part  follows: 


vs.  Bainier  Brewing  Company  771 

"A  resume  of  the  'wet'  and  'dry'  situation  after 
municipal  elections  of  the  entire  nation,  April  17, 
1913,  shows  that  of  the  2,973,890  square  miles,  the 
saloon  is  now  outlawed  in  2,132,746  square  miles. 
There  are  thirty-two  States  in  which  the  combined 
number  of  saloons  is  less  than  the  number  in  Chi- 
cago alone.  46,029,750  people  are  now  living  under 
no  license.  There  are  more  than  500  cities  having 
a  population  of  5,000  or  more,  and  almost  200  cities 
having  a  population  of  10,000  or  more,  in  which 
saloons  have  been  abolished.  [811] 

"If  the  thirtj^-two  States  in  which  the  combined 
number  of  saloons  is  less  than  the  number  in  Chi- 
cago alone,  together  with  four  others,  ratify  an 
amendment  to  the  Federal  Constitution,  the  liquor 
traffic  in  this  country  will  be  at  an  end.  The  Anti- 
Saloon  League  is  laying  definite  plans  to  eifect  the 
passage  of  such  amendment." 

The  conservative  Indei3endent  (New  York)  makes 
this  comment: 

"The  progress  of  prohibition  is  seen  in  the  fact 
that  there  are  now  in  this  country  more  than  500 
cities  and  towns  with  a  population  of  5,000  or  more 
in  which  the  sale  of  alcoholic  liquors  is  forbidden, 
and  nearly  200  of  them  have  over  10,000  popula- 
tion. There  are  nine  States  with  a  i)oi3ulation  of 
nearly  15,000,000  whose  people  have  adopted  pro- 
hibition. They  begin  to  talk  of  a  prohibition  amend- 
ment to  the  Constitution,  but  the  time  for  that  is 
not  yet,  although  nearly  the  last  law  under  Presi- 
dent Taft  was  to  aid  prohibition  States  to  prevent 
the  introduction  of  the  poison.   And  yet  people  still 
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say,  what  they  say  of  the  social  evil,  that  the  alco- 
holic evil  has  always  existed,  always  will  exist,  and 
that  the  011I3"  way  is  to  segregate  it,  localize  it  in 
poor  quarters,  and  shut  it  out  of  the  respectable 
residence  districts. ' ' 

In  this  connection  it  is  interesting  to  notice 

WHAT  PROHIBITION  HAS  DONE  FOR 
TENNESSEE, 

according  to  the  Nashville  Democrat.  That  jour- 
nal reads  the  following  vigorous  lesson  on  the  moral 
and  political  evils  which  have  attended  prohibition 
in  Tennessee: 

"Tennessee  has  now  had  three  years  of  prohibi- 
tion and  fusion.  A  little  over  three  years  ago  the 
laws  went  into  effect  closing  down  distilleries  and 
breweries,  destroying  the  large  values  which  had 
been  invested  in  them,  and  extending  prohil)ition 
to  the  large  cities.  Since  these  confiscatory  and 
prohibitory  statutes  were  enacted,  what  has  ha])- 
pened?  To  what  conditions  has  the  State  been  re- 
duced? The  i^rincipal  cities,  Reiniblican  and  Demo- 
cratic— that  is  to  say,  Knoxville,  Chattanooga,  Nash- 
ville and  Memphis — have  been  and  now  are  "wide- 
open"  towns.  The  traffic  has  not  diminished  and 
the  consumption  of  liquors  has  increased.  As  a 
"prohibitory"  measure,  the  statute  is  an  acknowl- 
edged failure,  and  why?  Because  the  peoi)le  of 
Tennessee  are  not  in  favor  of  State-wide  prohibi- 
tion. They  do  not  want  these  laws  enforced,  and 
therefore,  they  are  not  enforced.  But  while  the 
laws  are  dead  [812]  letters,  save  a  short,  spasmodic 
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intervals,  they  have  brought  about  conditions  that 
were  unknown  under  Democratic  and  anti- State- 
wide rule.  There  is  a  growing  disregard  for  law, 
because  men  are  accustomed  to  observe  its  non- 
enforcement.  While  the  authorities  of  the  cities 
can  close  the  open  saloon,  they  cannot  suppress 
clandestine  traffic,  and,  making  the  best  of  a  bad 
condition,  they  overlook  the  open  saloon;  but  the 
power  to  close  an  open  saloon  and  break  up  the 
proprietor  of  an  expensive  establishment  is  a  power 
that  even  an  honest  but  ambitious  officer  can  exert 
with  tremendous  political  effect,  and  it  is  a  power 
which  a  dishonest  officer  can  use  to  suppress  and  to 
'graft'.  It  is  a  condition  which  breeds  the  woret 
kinds  of  political  machines,  and  the  strongest  of 
city  'bosses'." 

ANTI-SALOON  LEAGUE  TROUBLES 

The  Prohibition  Party  has  taken  the  field  against 
the  Anti-Saloon  League.  A  war  of  extermination, 
with  the  State  of  Maryland  as  the  beginning  of  the 
conflict,  is  shortly  to  be  waged  between  these  two 
organizations.  Eugene  Chafin,  who  is  considered 
the  ablest  speaker  and  campaigner  among  the  Pro- 
hibitionists, is  to  lead  the  forces  mider  the  Prohi- 
bition Party.  He  has  selected  Maryland  as  the  be- 
ginning of  his  campaign.  He  purposes  to  challenge 
the  State  superintendent  of  the  Anti-Saloon  League 
to  show  cause  why  that  organization  should  exist 
at  all.  In  a  recent  statement  Mr.  Chafin  publicly 
declared : 
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"The  Anti-Saloon  League  of  Maryland  is  merely 
an  organization  whose  business  it  is  to  mulct  money 
from  church-going  people.  Similar  organizations 
have  existed  in  other  parts  of  the  United  States. 
They  disbanded  when  I  got  after  them,  and  I  drove 
their  superintendents  to  work.  Instead  of  living 
off  the  fat  of  the  land,  they  had  to  leave  the  places 
in  which  they  were  operating  and  get  a  job  some- 
where else." 

After  Mr.  Chafin  disposes  of  Anderson  he 
threatens  similar  campaigns  in  New  Jersey,  Penn- 
sylvania and  New  York,  where  the  League  has  been 
more  or  less  a  political  nuisance.  .  .  . 

At  the  Detroit  Methodist  Episcopal  Conference, 
held  at  Alpena,  Mich.,  on  Se])tember  13th,  1912,  a 
memorial  was  presented,  urging  that  body  to  sever 
all  connections  with  the  Anti-Saloon  League  of 
America.  The  memorial,  which  set  forth  various 
damaging  charges  against  the  League,  was  vigor- 
ously supported  but  failed  to  influence  a  majority 
of  the  delegates. 

The  Western  Yearly  Meeting  of  Friends,  a  church 
organization  of  Indiana,  lately  voted  to  sever  rela- 
tions with  the  Anti-Saloon  League. 

A  DRASTIC  PROHIBITION  LAW 

The  West  Virginia  prohibition  law,  which  goes 
into  effect  July  1,  1914,  is  the  most  drastic  that  has 
been  written  in  the  statutes  of  any  State. 

The  word  "liquors"  is  const: usd  to  embrace  all 
malt,  vinous  or  spirituouos  liquors,  wine,  porter, 
ale,  beer  or  any  other  intoxicating  drink,  mixture 
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or  preparation  of  like  nature;  and  all  nialt  or 
brewed  drinks,  whether  intoxicating  or  not,  shall 
be  deemed  malt  liquors  within  the  meaning  of  the 
act;  and  all  liquids,  mixtures  or  preparations, 
whether  patented  or  not,  which  will  produce  in- 
toxication, and  all  beverages  containing  so  much  as 
one-half  of  one  per  centum  of  alcoholic  by  volume, 
shall  be  deemed  spirituous  liquors. 

Under  the  provisions  of  the  new  law  private  con- 
sumers of  whisky  or  other  alcoholic  drinks  are  not 
permitted  to  have  more  than  half  a  pint  of  such 
intoxicants  on  their  premises  at  any  time  and  this 
amount  can  only  be  obtained  as  medicine  on  a  physi- 
cian's  prescription.  Only  one  prescription  can  be 
filled  for  each  examination  by  a  physician,  who 
must  also  make  affidavit  that  the  person  receiving 
such  prescription  is  not  known  to  be  addicted  to  the 
use  of  intoxicants  or  narcotic  drugs.  The  new  law 
carries  with  it  for  any  violations  a  fine  of  from 
$100  to  $500  for  the  first  oifense  in  addition  to  a 
jail  sentence  of  from  30  days  to  6  months.  The 
second  offense  is  to  be  prosecuted  as  a  felony  and 
carries  a  much  heavier  fine  and  penitentiary  sen- 
tence of  from  one  to  five  years.  Clubs  are  not 
exempt  and  churches  are  permitted  but  a  small 
quantity  of  wine  for  sacramental  purposes. 

The  express  companies  and  common  carriers  are 
restricted  to  the  amount  of  liquor  and  alcoholic 
stimulants  they  carry  into  the  State.  The  records 
for  such  transportation  must  be  kept  in  separate 
books  and  open  to  officers  of  the  law.  These  officers 
do   not   have   to   secure   search   warrants,   but   can 
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forcibly  enter  any  building  under  suspicion  and 
make  an  investigation.  Drug  stores  are  also  in- 
cluded and  are  not  permitted  to  import,  handle  or 
sell  patent  medicines  containing  more  than  one-half 
of  one  per  cent  of  alcohol.  [814] 

The  people  of  West  Virginia  will,  however,  have 
to  pay  the  fiddler  for  their  folly.  Governor  Glass- 
cock calls  attention  to  the  need  for  additional  taxes 
to  make  up  the  deficiency  in  public  revenues  that 
will  follow  the  extinction  of  the  licensed  saloon. 

The  loss  of  liquor  revenue  is  particularly  unfor- 
tunate at  this  time,  because  of  the  fact  that  the  old 
litigation  known  as  the  "Virginia  Debt"  is  now  in 
the  United  States  Courts,  and  should  a  decision  be 
rendered  against  the  State  of  West  Virginia,  the 
amount  of  the  judgment  rendered  will  be  somewhere 
from  ten  to  twenty-five  millions  of  dollars. 

THE  COLUMBUS  CONVENTION 

At  its  National  Convention,  held  at  Colmnbus, 
Ohio,  in  November,  the  Anti-Saloon  League  adopted 
a  declaration  of  principles,  from  which  we  quote 
the  following: 

"It  is  wrong  for  the  Government  to  accept  reve- 
nue from  the  liquor  traffic  or  to  issue  liquor  or 
dealers'  tax  receipts  in  'dry'  territory. 

"In  order  that  Federal  Legislation  relating  to  the 
inter-State  shipment  of  intoxicating  liquors  may 
be  made  effective,  we  urge  upon  the  legislators  of 
the  various  States  the  passage  of  la'.vs  prohibiting 
common  carriers  from  transporting  and  delivering 
such  intoxicating  liquors  into  Prohibition  territory. 
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"We  urge  Congress  to  enact  a  law  forbidding  the 
nse  of  the  mails  to  the  liquor  traffic  for  advertising 
or  soliciting  the  purchase  of  intoxicating  liquors  in 
such  territory. 

"We  declare  our  settled  conviction  that  license 
and  regulation  are  inadequate  to  exterminate  the 
liquor  traffic.  The  license  system,  instead  of  elimi- 
nating the  evils  of  the  traffic,  has  become  its  last 
and  strongest  fortress. 

"We,  therefore,  declare  for  its  national  annihila- 
tion by  an  amendment  to  the  Federal  Constitution 
which  shall  forever  inhibit  throughout  the  territory 
of  the  United  States  the  manufacture  and  sale,  and 
the  importation,  exportation  and  transportation  of 
intoxicating  liquors  to  be  used  as  a  beverage." 

Included  in  the  declaration  was  a  pointed  rebuke 
to  Secretary  Bryan  for  his  interference  in  the 
Maryland  Senatorial  election,  expressed  as  follows. 

"We  declare  it  to  be  the  sense  of  the  League  that 
when  officials  of  the  National  Government  interfere 
in  an  election  in  a  State,  the  people  have  a  right  to 
expect  them  to  take  care  that  a  candidate  for  whose 
election  they  intercede  upon  National  issues  shall 
not  be  out  of  harmony  with  the  convictions  of  the 
people  upon  moral  issues  in  that  State."  [815] 

RESPONDENT'S  EXHIBIT  H 

be  circulated  which  gives  a  year's  time  to  vineyards. 
But  this  second  amendment  has  no  necessary  con- 
nection and  there  is  no  guarantee  that  it  will  re- 
ceive as  many  votes  as  the  original  amendment.  But 
even  if  this  concession  of  a  year  which  was  so  grudg- 
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ingly  given  in  the  form  of  a  second  amendment 
should  prevail,  the  time  would  be  too  short  to  be 
of  any  material  advantage. 

The  Anti-Saloon  people  faced  a  practical  dil- 
emma. If  they  followed  their  best  moral  instincts 
and  had  the  courage  to  oppose  the  present  prohibi- 
tion amendment  on  principle,  they  would  have  lost 
the  support  of  every  extreme  and  fanatical  prohi- 
bitionist and  would  have  been  subject  to  much  mis- 
understanding amongst  their  supporters.  On  the 
other  hand,  if  they  came  out  and  supported  the 
present  drastic  prohibition  law  tliey  would  alienate 
the  sympathy  and  su])port  of  that  large  ])ody  of 
rational  men  who  believe  with  them  that  the  saloon 
is  an  evil  but  who  are  unwilling  to  join  hands  with 
extreme  and  violent  prohibitionists  who  will  liesi- 
tate  at  nothing,  even  a  moral  wrong,  to  accomplish 
their  purposes.  In  this  dilemma  the  Anti-Saloon 
forces  have  been  obliged  to  join  hands  with  its  more 
extreme  and  aggressive  suppoiiers  and  to  sacrifice 
to  some  extent  a  great  body  of  sympathizers  who 
<tannot  follow  them  in  this  extreme  program. 

The  question  which  this  amendment  presents  to 
the  California  voter  is  not  the  right  or  wrong  of 
prohibition  as  a  principle;  to  present  it  as  such  is 
sophistical  misrepresentation.  The  amendment  is 
in  itself  immoral  and  it  does  not  deserve  and  it  will 
not  receive  the  support  of  those  prohibitionists  who 
are  unwilling  to  serve  their  caiiso,  if.  indeed,  it  bo 
service,  in  the  long  run,  by  dishonorable  means. 
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STATE  WIDE  PROHIBITION  IN 
CALIFORNIA 

By  S.  W.  Odell 
President  of  the  California  Dry  Association 

People  who  really  believe  in  temperance  today 
are  agreed  that  there  is  but  one  remedy  for  the 
evils  of  intemperance.  That  remedy  is  the  total 
destruction  of  the  liquor  traffic.  A  man  is  a  "dry'^ 
or  a  "wet"  as  he  lines  up  on  this  one  issue — if  he 
believes  in  the  prohibition  of  the  manufacture,  the 
sale,  the  giving  away,  the  transportation  and  the 
importation  of  alcoholic  liquors  to  be  used  for  other 
than  medical  or  mechanical  purposes,  he  is  a  "  Dry ' ' ; 
if  he  argues  against  this  plan,  he  is  at  once  dubbed 
"Wet".  It  is  not  now  a  question  of  political  party. 
All  the  prohibition  fights  ever  won  in  the  United 
States  have  been  won  by  a  non-partisan  or  omni- 
partisan  campaign.  Parties  have  endorsed  the 
movement  in  various  states.  The  prohibition  party 
has  been  a  teacher  and  a  preacher  and  has  won  its 
victories  indirectly.  Perhaps  the  organizaton  to 
which  most  of  the  success  in  anti-liquor  campaigns 
is  due  is  the  Women's  Christian  Temperance  Union, 
whose  constant  efforts  have  been  directed  toward 
having  scientific  temperance  taught  in  schools.  The 
Anti-Saloon  League  has  accomplished  wonders  in 
local  option  and  state-wide  fights.  Good  Templar 
lodges  have  been  constantly  at  work.  The  churches, 
with  two  or  three  exceptions,  have  fallen  into  line 
and  are  fighting  for  the  total  destruction  of  the 
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traffic.  Public  sentiment  has  so  crystallized  that  a 
wave  of  prohibition  sentiment  is  rolling  over  the 
comitry  and  more  than  half  of  the  United  States  is 
*'dry".  It  is  predicted  that  within  six  years  the 
United  States  will  adopt  an  amendment  to  its  Con- 
stitution, totally  prohibiting  the  traffic. 

LICENSE  INEFFECTIVE 

The  object  of  all  legislation  should  be  to  stop  the 
evils  of  alcoholism,  not  to  trim  it  up  and  make  it 
respectable.  The  more  respectable  an  evil  thing 
is  made,  the  more  attractive  to  man  it  is.  This  holds 
true  with  regard  to  every  passion.  Nor  can  the 
object  desired  be  obtained  by  limiting  the  number 
of  saloons  in  a  city.  Just  as  much  liquor  can  be 
and  is  sold  in  one  or  two  places  thus  given  a 
monopoly  as  in  a  dozen.  Segregating  the  saloon  in 
certain  prescribed  portions  of  a  city  does  no  good 
but  rather  is  an  evil;  for  then  the  householder  who 
will  not  endure  the  saloon  in  his  neighl)orhood  [822] 
shuts  his  eyes  to  the  evils  it  does  and  thus  fortifies 
its  position  with  the  public. 

The  sole  object  of  true  temperance  legislation 
should  be  to  stop  drinking.  In  order  to  do  that,  it 
must  strike  at  the  source  and  stop  the  manufacture 
of  it.  In  order  to  make  effective  "dry"  laws  it  must 
stop  the  importation  as  well  as  the  manufacture. 
Alcohol  is  a  poison  just  the  same  as  opium,  cocaine 
and  other  deadly  drugs  and  the  law  must  deal  radi- 
cally with  it.  No  halfway  measures  will  accom])lish 
anything  worth  while. 
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DOES  PKOHIBITION  PROHIBIT? 

That  is  the  question  over  which  many  well-mean- 
ing voters  stumble.  It  is  true  that  in  some  states, 
where  prohibition  law\s  have  been  tried,  it  has  not 
totally  prohibited  the  traffic.  But  that  was  due  to 
two  main  causes.  First  and  foremost,  the  interstate 
commerce  law  before  the  passage  of  the  Webb-' 
Kenyon  Bill  by  Congress  permitted  shipments  of 
"wet"  merchandise  in  original  packages  from  one 
13oint  outside  of  a  "dry"  state  to  the  consumer  in- 
side the  "dry"  state.  The  express  companies  did  a 
wonderful  trade  in  liquors.  Once  the  liquor  was  re- 
ceived by  the  consumer  in  the  "dry"  state,  he  could 
secretly  distribute  it  to  his  friends  and  maintain 
blind  pigs  and  blind  tigers  to  the  disgust  of  the 
voter  who  then  would  revert  to  the  old  license  sys- 
tem, on  the  theory  that  it  would  be  well  to  have  the 
license  money  to  take  care  of  liquor's  wrecks,  since 
under  the  law  wrecks  continued.  But  the  Webb- 
Kenyon  law  passed  by  Congi-ess  permits  "dry" 
territory  to  forbid  the  importation  of  liquors.  This 
will  effectively  stop  the  chief  stream  of  liquor.  An- 
other reason  was  that  it  was  found  difficult  to  obtain 
juries  to  convict  offenders  against  liquor  laws.  Some 
"wet"  friend  would  almost  invariably  get  on  the 
jury  and  "hang"  it.  He  ought  to  have  been  hung 
instead.  Now  the  remedy  by  injunction  and  abate- 
ment is  being  used,  and,  as  this  appeals  to  a  judge 
only,  and  judges  generally  regard  their  official 
oaths,  it  has  been  found  effective.  The  proposed 
prohibitorj'  amendment  to  the  Constitution  of  Cali- 
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fornia,  to  be  voted  on  November  3rd,  contains  pro- 
visions prohibiting  importation  and  providing  for 
the  remedy  by  injunction  as  well  as  prohibiting  the 
manufacture,  sale,  giving  away  and  transportation 
of  liquors.  It  is  conceded  by  the  liquor  fellows  that 
it  will  if  enacted  destroy  the  liquor  traffic  in  Cali- 
fornia. 

THE  RIGHTS  OF  GOVERNMENT 

Advocates  of  so-called  personal  liberty  forget  that 
in  dealing  with  the  liquor  traffic  we  are  dealing  with 
a  business  the  same  as  every  municipality  does 
when  imposing  a  license  on  vehicles  used  in  express 
business,  or  upon  automobiles,  or  upon  mercantile 
establishments.  It  is  conceded  that  the  govermnent 
has  a  right  to  license  the  liquor  traffic.  In  conced- 
ing such  a  right  the  opponent  of  prohibition  con- 
cedes the  right  of  the  government  to  interfere  with 
the  traffic.  If  the  government  has  the  right  to  pro- 
hibit the  sale  of  liquor,  unless  a  man  pay  a  certain 
license  fee,  it  surely  has  the  right  to  go  a  step  fur- 
ther and  prohibit  the  sale  entirely,  and,  of  course, 
the  manufacture  and  transportation  of  liquors.  No 
one  will  contend  for  a  moment  that  the  govermnent 
has  not  the  right  to  prohibit  the  sale  of  opium  and 
the  sale  of  cigarettes  to  children.  Liquors  are  in 
the  same  class.  We  take  the  advanced  step  that  no 
one  has  any  right  to  be  using  alcoholic  drinks  either 
moderately  or  immoderately  and  thus  to  destroy 
his  own  efficiency,  to  wreck  his  body  and  mind,  to 
produce  as  a  consequence  of  his  own  dissipation 
children  who  are  weak  in  body  or  mind,  and  thus 
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east  upon  society  the  task  of  supporting  the  in- 
efficient, the  sick  and  the  insane  and  the  burden  of 
dealing  with  criminals  made  so  by  alcohol.  Per- 
sonal "license"  is  the  word  these  opponents  should 
use  instead  of  personal  "liberty,"  There  is  abso- 
lutely nothing  in  such  an  argument. 

THE  RIGHTS  OF  PROPERTY 

As  to  the  destruction  of  propertj^-values  and  the 
interference  with  business,  our  opponents  are  in  no 
worse  position  than  any  manufacturing  establish- 
ment affected  by  changes  in  tariff  laws,  for  example. 
The  burden  of  citizenship  imposes  upon  all  business 
men  the  necessity  of  surrendering  their  affairs  to 
the  control  of  the  majority.  The  Republican  manu- 
facturer argues  strenuously  against  free-trade  laws 
and  can  demonstrate  to  his  own  satisfaction,  and 
generally  to  the  satisfaction  of  the  majority,  that 
taritf  laws  are  better  for  business  in  his  particular 
line.  On  the  other  hand,  the  Democratic  statesman 
maintains  that  the  tariff  laws  benefit  only  the  few 
and  can  [823]  demonstrate  also  to  his  satisfaction 
and  often  to  the  satisfaction  of  the  majority  that 
he  is  right.  Whenever  the  majority  speaks  the 
minority  must  bend.  Whenever  we  can  persuade 
the  majority  that  the  liquor  traffic,  while  it  may  be 
a  profitable  business  for  the  few%  is  detrimental  to 
the  many  and  to  society  in  general,  then,  bending  to 
the  will  of  the  majority,  the  minority  favoring  the 
traffic  must  suffer  the  consequences.  No  business 
should  be  maintained  which  injures  any  one  citizen 
in  his  health  or  happiness.    Financial  considerations 
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must   be   disregarded   when   weighed   in   the   scale 
against  the  human  body  and  the  human  soul. 

THE  CASE  OF  THE  GEAPE-GEOWERS 

As  to  the  wine-grape  in  California,  a  great  noise 
has  been  made  by  some  wine-makers  and  agents  of 
the  liquor  traffic  who  are  fighting  California  "Dry" 
over  the  grape-growers'  shoulders.  Some  of  the 
men  who  are  going  about  trying  to  convince  the 
public  that  a  great  and  lu<?rative  industry  is  about 
to  be  destro3^ed  talked  very  differently  two  years 
ago  before  the  "dry"  campaign  began.  The  tem- 
perance advocates  have  seized  upon  the  utterances 
of  these  valiant  defenders  of  the  liquor  traffic  and 
published  them  in  several  bulletins  to  their  utter 
confusion,  comparing  what  they  said  and  wrote  two 
years  ago  with  what  they  are  saying  now.  What 
they  said  two  years  ago  appears  in  the  Bulletins  of 
the  State  Commission  on  Horticulture,  which  can 
be  found  in  every  public  library.  These  bulletins 
contain  statements  to  the  effect  that  the  wine-grape 
grower  is  selling  his  grapes  at  cost  and  receiving 
nothing  for  his  time  and  exj^enditure  of  energy; 
that  since  1907  the  average  vineyards  of  the  in- 
terior valleys  have  been  run  at  a  financial  loss ;  that 
there  must  be  an  influx  of  immigration  from  South- 
ern Europe  if  the  vineyardists  are  to  hope  to  com- 
pete successfully  with  France,  Italy,  Germany, 
Spain  and  Portugal  in  the  wine  markets  of  the 
world. 

Eeports  show  that  for  every  million  dollars  in- 
vested in  the  manufacture  of  lumber,  five  hundred 
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and  seventy-nine  men  are  employed;  for  every 
million  dollars  invested  in  the  manufacture  of  clotli- 
ing,  five  hundred  and  seventy-eight  men  are  em- 
I)loyed;  for  every  million  dollars  invested  in  the 
manufacture  of  leather  products,  four  hundred  and 
sixty-nine  men  are  employed,  while  for  every  million 
dollars  invested  in  the  manufacture  of  liquors,  only 
seventy-seven  men  are  employed. 

If  the  working  men  overthrow  the  traffic  in 
liquors  by  their  votes  they  will  force  the  investment 
of  the  money  now  giving  employment  to  a  mere 
handful  into  channels  where  it  will  employ  about 
five  times  as  many  men. 

THE  AMENDMENT 

It  is  admitted  that  the  contest  in  California  will 
be  a  close  one.  The  temperance  forces  are  united 
under  the  leadership  of  the  California  "Dry"  Fed- 
eration. The  initiation  of  an  amendment  fixing  the 
time  when  the  prohibitory  la,w  shall  go  into  effect 
at  February  15,  1915,  so  far  as  the  sale  of  liquors 
in  the  state  is  concerned,  and  at  January  1,  1916, 
so  far  as  the  manufacture  and  exjjort  of  liquors  is 
concerned,  thus  giving  the  laborers  ample  time  to 
get  new  jobs  and  the  manufacturers  of  wine-grape 
products  time  to  change  their  business  and  invest- 
ments, has  made  probably  fifty  thousand  votes  for 
the  "drys"  and  given  a  new  impetus  to  the  work. 
One  hundred  days  from  November  3rd  will  be  ample 
time  for  the  retailers  to  close  out  and  get  into  a 
better  business  and  fourteen  months  will  enable  the 
grape  growers  to  make  arrangements  to  raise  other 
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crops  and  give  the  breweries,  distilleries  and 
wineries  time  to  change  their  buildings  into  ware- 
houses, pickle,  vinegar  or  grape-juice  factories  and 
generally  to  rearrange  their  affairs  so  as  not  to 
suffer  much  financial  loss.  'They  must  get  out  some 
time  and  if  they  were  given  five  years  they  would 
not  begin  to  quit  until  almost  the  end  of  the  term. 
It  is  conceded  that  one  year  is  as  reasonable  a  time 
as  could  be  ex23ected  to  allow  an  economic  change 
for  the  better.  [824] 

THE  ALLISON  PEARLS 
A  Lanagan  Story 

By  Edward  H.  Hurlburt 

Author  of:  Lanagan  Amateur  Detective: 

The  Jerroldson  Case 

Illustrated  by  Arthur  Cahill 

Constance  Allison  is  socially  and  financially  the 
most  interesting  and  conspicuous  figure  among  the 
merry  masked  dancers  at  a  Mardi  Gras  ball  in  San 
Francisco.  Heiress  of  the  Allison  estate,  one  minor 
asset  of  which  is  the  magnificent  Allison  hotel  where 
the  Mardi  Gras  is  being  celebrated,  she  wears  for 
the  first  time  since  her  mother's  death  the  family's 
most  treasured  heirloom,  a  string  of  priceless  pearls. 
Suddenly  she  misses  them  from  her  neck  and  says 
to  her  escort,  Sterrett  Masters,  "See  that  no  one 
leaves  the  hotel!"  Masters  notifies  the  house  de- 
tective, and  Chief  of  Police  Leslie  himself  arrives 
with   his  men.     An  exciting  scene   follows  in   the 
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hotel's  private  office  when  the  Chief  sharply  ques- 
tions Masters  and  Raymond  Winkeppner  in  the 
presence  of  Miss  Allison  and  her  friend  Miss  Ysobel 
Cadogan,  fiancee  of  Winkeppner.  Throughout, 
Lanagan,  star  reporter  for  a  morning  paper,  has 
been  a  shrewd  observer.  He  decides  to  take  a  hand 
in  the  detective  game,  now  keenly  on,  for  the  capture 
of  the  pearl  thief.  Meanw4iile  the  Chief,  searching 
Winkeppner  and  Masters,  finds  a  pearl  in  the 
latter 's  pocket.  To  save  Masters,  whom  she  loves, 
Miss  Allison  denies  that  the  jewel  is  hers. 

THE  CLOUD  OF  SUSPICION^ 

Miss  Allison  swayed  for  a  moment,  and  then  sank 
into  a  chair.  With  a  rush  of  quick  fury  Leslie 
stepped  before  her. 

"Do  you  mean  to  deny  that  this  pearl  is  from 
your  necklace?"  His  tone  was  sinister  and  threat- 
ening. Leslie  was  indeed  no  respecter  of  joersons. 
The  Allison  connections,  financial  and  political, 
were  i:)owerful  enough  to  bring  the  mighty  Leslie 
into  jeopardy  with  the  Police  Commission.  A 
smaller-calibered  Chief  may  well  have  treated  the 
Allison  heiress  more  consideratel}^ 

"Do  you  deny  if?"  he  repeated. 

She  looked  directly  up  at  him  and  then,  as  her 
self-possession  quickly  returned,  examined  the  pearl 
again,  critically. 

"I  do,"  she  repeated.  "It  is  not  one  of  my 
pearls." 
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At  a  loss  for  a  moment  for  words,  Leslie  could 
only  glare  down  upon  her.  He  wheeled  upon 
Masters. 

''I  presume  you'll  be  denying,  too,  that  it's  one  of 
the  Allison  pearls'?" 

Masters  did  not  look  up.  The  i)allor  on  his  face 
had  given  way  to  a  painful  flushing.  "I  cannot  deny 
that  it  has  the  appearance  of  one  of  the  Allison 
pearls,"  he  said. 

"Where  is  your  cloak-room  check?"  Leslie's 
voice  was  sharp  with  the  eagerness  of  the  crime 
quest. 

"I  live  in  the  hotel,"  replied  Masters. 

"Then  where  is  your  room  key?" 

Masters  handed  it  over.  Leslie  tossed  it  to  Royan. 
"Go  search  his  room,"  he  said.  Masters  clenched 
his  hands.    Miss  Allison  sprang  to  her  feet. 

"Stop!"  she  cried,  her  eyes  sparkling.  "This 
farce  has  gone  far  enough!    Who  are 

*This  story  began  in  the  September,  1914,  number. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  11547 


Commissioner  of  Internal  Revenue,  petitioner 

V. 

Rainier  Brewing  Company^  a  Corporation, 
respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT   OF   THE   UNITED   STATES 


BRIEF  FOR  THE  PETITIONER 


OPINION   BELOW 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
(R.  37-78)  are  reported  at  7  T.  C.  162. 

JURISDICTION 

The  Commissioner  determined  deficiencies  in  income, 
declared  value  excess  profits  and  excess  profits  taxes 
for  the  year  1940  and  in  excess  profits  tax  for  the 
year  1941  and  mailed  notice  of  the  deficiencies  to  tax- 
payer on  March  9,  1944  (R.  16-17).  On  May  12, 
1944,  within  the  permitted  ninety-day  period,  tax- 
payer filed  a  petition  for  review  with  the  Tax  Court 
for  a  redetermination  of  the  deficiencies  under  the 
provisions   of   Section  272   of  the  Internal  Revenue 

(1) 


Code  (R.  2,  5-15).  The  hearing  was  held  on  July 
19,  1945  (R.  3),  and  the  decision  of  the  Tax  Court 
was  entered  August  12,  1946  (R.  78-79).  The  Com- 
missioner's petition  for  review  by  this  Court  (R.  79- 
84)  was  filed  November  5,  1946  (R.  4,  84)  and  prop- 
erly invokes  the  jurisdiction  of  this  Court  under  Sec- 
tions 1141  and  1142  of  the  Internal  Revenue  Code. 

QUESTIONS   PRESENTED 

1.  Whether  the  $1,000,000  in  promissory  notes 
Rainier  received  in  1940  upon  the  exercise  by  Seattle 
of  a  licensing  option  constituted  a  lump  sum  royalty, 
and  thus  ordinary  income  to  Rainier,  rather  than  the 
price  received  for  the  sale  of  a  capital  asset. 

2.  If  the  $1,000,000  constituted  the  price  received 
for  the  sale  of  a  capital  asset,  whether  the  full  amount 
of  obsolescence  of  good  will  allowed  Rainier  for  the 
years  1918  to  1920,  inclusive,  rather  than  just  the 
amount  producing  a  tax  benefit,  was  "allowed"  within 
the  meanmg  of  Section  113  (b)  (1)  (B)  of  the  Code 
and  is  therefore  to  be  deducted  from  the  March  1, 
1913,  value  of  the  trade  names  ''Rainier"  and 
"Tacoma"  to  aiTive  at  the  adjusted  basis  of  the  trade 
names  for  capital  gain  purposes. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  statutes  and  Treasury  Regulations 
are  set  forth  in  the  Appendix,  infra,  pp.  77-80. 

STATEMENT 

The  case  in  the  Tax  Court  involved  four  questions 
(R.  38)  but  the  Commissioner  has  appealed  in  respect 


of  only  two  of  them  (R.  596-598),  the  other  two  being 
considered  factual  issues  on  which  the  Tax  Court's 
findings  are  conclusive.  The  findings  of  the  Tax 
Court  pertinent  to  the  two  questions  before  this  Court, 
which  are  based  upon  certain  stipulations  and  oral  and 
documentary  evidence  submitted  at  the  hearing  (R. 
39),  will  be  set  forth  below  separately.  If  decision  is 
in  favor  of  the  Commissioner  on  the  first  question,  it 
will  be  unnecessary  for  the  Court  to  consider  the  facts 
bearing  on  the  second  question. 

Findings  with  respect  to  first  issue  ^ 

The  Rainier  Brewing  Company,  the  taxpayer  in 
this  case,  is  a  corporation,  organized  under  the  laws 
of  the  State  of  California,  with  its  principal  office 
and  place  of  business  in  the  City  and  County  of  San 
Francisco,  California.  Its  predecessor  in  interest, 
Seattle  Brewing  &  Malting  Company,  was  incorpo- 
rated under  the  laws  of  the  State  of  Washington  in 
1893.  Its  principal  place  of  business  was  in  Seattle, 
where  it  built  a  brewery  and  manufactured  beer,  ale, 
and  other  alcoholic  malt  beverages  for  sale  under  the 
trade  name  and  brand  of  '^Rainier."  In  1903  a  new 
corporation  by  the  name  of  ''Seattle  Brewing  and 
Malting  Co."  was  organized  under  the  laws  of  West 
Virginia.  This  corporation  acquired  all  the  assets 
of  the  Washington  corporation,  including  the  trade 

^  Except  for  a  few  preliminary  facts  as  to  Rainier's  predeces- 
sors and  a  few  omissions,  the  Tax  Court's  findings  on  this  issue 
are  identical  to  its  findings  in  No.  11467,  Seattle  Brewing  <&  Malt- 
ing Co.  V.  Commissioner,  which  is  to  be  argued  immediately  be- 
fore the  instant  case. 


name  '' Rainier,"  and  operated  the  business  until  the 
end  of  1915  when,  because  of  state-wide  prohibition, 
it  stopped  the  manufacture  of  beer  and  ale  in  the 
State  of  Washington  and  began  manufacturing  these 
products  at  San  Francisco,  CalifoiTiia,  through  its 
wholly  owned  subsidiary.  Rainier  Brewing  Company, 
a  Washington  corporation,  until  national  prohibition 
went  into  effect  in  1920  (R.  39-40). 

In  1925  Seattle  and  its  wholly  owned  subsidiary. 
Rainier  Brewing  Company,  were  merged  through  a 
nontaxable  reorganization  into  a  California  corpora- 
tion known  as  Pacific  Products,  Inc.,  which  was  or- 
ganized in  1925  for  that  purpose.  This  company  ac- 
quired all  the  assets  of  the  two  former  companies, 
which  included  the  plants  in  Seattle  and  San  Fran- 
cisco, together  with  their  assets,  business,  good  will, 
trade-marks,  trade  names,  and  labels.  In  1927  Pa- 
cific Products,  Inc.,  acquired  by  purchase  the  right  to 
use  the  trade  name  *'Tacoma."  Pacific  Products, 
Inc.,  operated  the  business  until  1932  when,  through 
a  nontaxable  reorganization,  **  Rainier  Brewing  Co., 
Inc.,"  a  California  corporation  organized  in  1932,  ac- 
quired all  the  assets  of  Pacific  Products,  Inc.  (except 
certain  designated  assets  not  used  in  the  conduct  of 
its  manufacturing  business),  including  the  trade 
names  *' Rainier"  and  "Tacoma."  In  1937  Rainier 
Brewing  Company,  Inc.,  was  merged  into  the  Pacific 
Products,  Inc.,  in  a  nontaxable  reorganization,  and 
Pacific  Products,  Inc.,  as  the  surviving  company, 
changed  its  name  to  Rainier  Brewing  Company,  the 
taxpayer  here.    (R.  40.) 


For  convenience  and  to  prevent  any  confusion  re- 
sulting from  the  fact  that  the  taxpayer  in  No.  11467 
now  has  the  name  "Seattle  Brewing  &  Malting  Com- 
pany," the  instant  taxpayer  and  its  various  predeces- 
sors will  be  referred  to  simply  as  "Rainier." 

With  the  repeal  of  prohibition  in  1933,  Rainier  re- 
sumed the  manufacture  and  sale  of  real  beer,  ale,  and 
other  alcoholic  malt  beverages  under  the  trade  name 
"Rainier."  Such  products  were  manufactured  at  the 
plant  in  San  Francisco.  The  plant  in  Seattle  was 
used  only  as  a  warehouse  and  sales  office  for  distribu- 
tion of  the  products  in  the  State  of  Washington. 
(R.41). 

In  view  of  the  rapid  expansion  of  business  follow- 
ing the  repeal  of  prohibition,  the  officers  of  Rainier, 
in  about  the  year  1935,  considered  reopening  the 
Seattle  plant  as  a  brewery.  About  that  time,  however, 
they  were  approached  by  a  competing  company  in  the 
State  of  Washington,  known  as  the  Century  Brewing 
Association  (hereinafter  sometimes  referred  to  aa 
"Century"  and  sometimes  as  "Seattle"),  with  a  view 
to  acquiring  the  right  to  use  the  trade  names  "Rai- 
nier" and  "Tacoma"  in  the  manufacture  and  sale  of 
beer  in  the  State  of  Washington  and  the  Territory  of 
Alaska  and  to  have  the  name  Seattle  Brewing  and 
Malting  Company'  (R.  41). 

The  trade  name  "Rainier"  had  a  well  established 
and  recognized  value  by  reason  of  its  use  and  devel- 

^  In  No.  11467,  already  referred  to  and  entitled  '"'"Seattle  Brew- 
ing (Si  Malting  Co.  v.  Commissioner,''^  the  Tax  Court  found  as  a 
fact  that  Rainier  was  approached  "with  the  suggestion  of  a  mer- 
ger but  would  not  sell  any  part  of  its  business"  (R.  39,  No.  11467). 


opment  and  Century  was  desirous  of  acquiring  the 
right  to  use  it  in  connection  with  the  manufacture 
and  sale  of  its  own  beer.  The  trade  name  **Tacoma" 
was  less  used  and  was  not  so  valuable^  (R.  41). 

As  a  result  of  negotiations  a  contract  was  entered 
into  between  Rainier  and  Century  on  April  23,  1935, 
under  which  Century  purchased  certain  property  and 
equipment  located  in  Seattle  and  certain  personal 
property,  and  secured  the  right  to  use  the  trade  names 
"Rainier"  and  ''Tacoma"  in  the  State  of  Washington 
and  the  Territory  of  Alaska  in  consideration  of  the 
payment  of  certain  sums  to  be  determined  on  a  pro- 
duction basis  or  a  minimimi  royalty  specified  therein 
(R.  41-42). 

The  contract  of  April  23,  1935  (R.  605-625),  after 
reciting  the  mutual  desire  of  Rainier  to  sell  and 
Century  to  purchase  Rainier 's  Seattle  plant  and  cer- 
tain personal  property  located  in  Seattle  and  the  State 
of  Washington,  and  of  Centuiy  to  secure  by  royalty 
contract  and  of  Ranier  to  grant  the  right  to  use  the 
trade  names  ''Rainier"  and  "Tacoma,"  within  the 
State  of  Washington  and  the  Territory  of  Alaska 
(R.  605-607),  and  after  providing  in  detail  for  the 
sale  of  the  physical  properties  (R.  607-611),  continues 
with  the  following  provisions  (R.  611) — 

LICENSING   AGREEMENT 

Seventh:  Rainier  hereby  gi'ants  to  Centuiy 
the  sole  and  exclusive  perpetual  right  and  li- 


'  In  No.  11467,  supra^  the  Tax  Court  found  that  Rainier  had 
acquired  the  trade  name  "Tacoma"  in  order  to  prevent  a  confusion 
in  the  labels  which  carried  a  picture  of  Mt.  Rainier  (sometimes 
called  Mt.  Tacoma)  (R.  39,  No.  11467). 


cense  to  manufacture  and  market  beer,  ale,  and 
other  alcoholic  malt  beverages  within  the  State 
of  Washington  and  the  Territory  of  Alaska 
under  the  trade  names  and  brands  of  *' Rainier" 
and  ^'Tacoma"  together  with  the  right  to  use 
within  said  State  and  Territory  any  and  all 
copyrights,  trade-marks,  labels,  or  other  adver- 
tising media  adopted  or  used  by  Rainier  in  con- 
nection with  its  beer,  ale,  or  other  alcoholic 
malt  beverages. 

Eighth:  In  consideration  of  said  perpetual 
right   and   license,   Century   agrees   to   pay  to 
Rainier  in  ^ash,  lawful  money  of  the  United 
States,    a    royalty    amounting    to    seventy-five 
cents   (75^)   per  barrel   (consisting  of  31  gal- 
lons)   for  every  barrel  of  beer,  ale,  or  other 
alcoholic  malt  beverages  sold  or  distributed  in 
the  State  of  Washington  and  the  Territory  of 
Alaska  under  the  said  trade  names  or  brands 
of  ''Rainier"  and  "Tacoma,"  up  to  a  total  of 
one    hundred    twenty-five    thousand    (125,000) 
barrels  annually,  and  eighty  cents   (80^)   per 
barrel  for  all  such  products  distributed  within 
said  territory  annually  in  excess  of  said  amount 
of  one  hundred  twenty-five  thousand  (125,000) 
barrels;  provided,  however,  that  the  minimum 
annual  amount  to  be  so  paid  by  Century  to 
Rainier  shall  be  the  sum  of  seventy-five  thou- 
sand dollars  ($75,000.00),  which  said  amount  is 
herein    termed    "minimum    annual    royalty." 
Said  payments  shall  be  made  in  lawful  money 
of  the  United  States  as  follows : 

***** 

Ninth :  Rainier  agrees  that  during  the  period 
of  time  this  agreement  remains  in  force,  it  will 
not  manufacture,  sell,  or  distribute,  within  the 
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territory  herein  described,  directly  or  through 
or  by  any  subsidiary  company  or  instrumental- 
ity wholly  owned  or  substantially  controlled  by 
it,  beer,  ale,  or  other  alcoholic  malt  beverages, 
or  directly  or  indirectly  enter  into  competition 
with  Century  in  said  territory.  It  is  under- 
stood and  agreed,  however,  that  Rainier  shall 
have  the  sole  and  exclusive  right  to  manu- 
facture, sell,  and  distribute  non-alcoholic  bev- 
erages within  said  territory  under  said  trade 
names  or  brands  of  *' Rainier"  and  **Tacoma" 
and  any  and  all  other  trade  names  or  brands 
that  it  owns  and  desires  to  use. 

Rainier  agrees  that  during  the  period  of  time 
this  agreement  remains  in  force  it  will  maintain 
in  full  force  and  effect  Federal  registration  of 
said  trade  names  or  brands  ''Rainier"  and 
"Tacoma"  and  will  likewise  maintain  in  full 
force  and  effect  the  present  registration  of  said 
trade  names  or  brands  within  the  State  of 
Washington  and  Territory  of  Alaska.  Should 
Rainier  fail  to  so  maintain  its  rights  mider 
said  trade  names  or  brands,  then  and  in  that 
event  Century  shall  have  the  right  to  pay  any 
and  all  amounts  necessary  to  so  maintain  said 
trade  names  or  brands  for  and  in  the  name  of 
Rainier,  and  shall  be  entitled  to  deduct  any  and 
all  amounts  so  paid  from  the  royalties  then 
due  or  thereafter  becoming  due  under  this 
agreement. 

Tenth :  Century  agrees  that  any  and  all  beer, 
ale,  or  other  alcoholic  malt  beverages  manu- 
factured by  it  pursuant  to  this  agreement  and 
marketed  under  said  trade  names  and  brands 
of  ''Rainier"  and  "Tacoma"  shall  at  all  times 
be  of  a  quality  at  least  equal  to  the  quality  of 
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similar  products  then  manufactured  and 
marketed  under  said  trade  names  and  brands 
by  Rainier;  and  shall  be  manufactured  under 
the  same  formulae  used  in  the  manufacture  of 
similar  products  by  Rainier,  which  formulae 
Rainier  shall  make  available  to  Century. 
***** 

The  '* Licensing  Agreement"  part  of  the  contract 
also  contained,  in  paragraph  Eleventh,  provisions  for 
postponement  of  the  time  for  payment  of  the  royalty 
by  Century  in  the  event  Century  was  prevented  from 
manufacturing,  selling  and  distributing  beer,  ale  or 
other  alcoholic  malt  beverages  under  the  trade  names 
for  a  period  of  time  in  excess  of  three  months  due  to 
certain  named  causes ;  for  diminution  of  the  minimum 
royalty  payable  in  the  event  local  prohibition  laws  be- 
came effective  in  any  portion  of  the  territory  covered 
by  the  agreement ;  and  an  option  in  Century  to  termi- 
nate the  agreement  or  to  submit  to  arbitration  the  ques- 
tion of  adjusting  the  minimum  royalties  payable,  in 
the  event  Century  should  be  prevented  from  manu- 
facturing, selling  and  distributing  beer,  ale  or  other 
alcoholic  malt  beverages  in  a  quantity  less  than  52,000 
barrels   annually,   due   to   governmental   action,   war 
regulations,  or  general  prohibitionary  laws  adopted  by 
the  United  States  or  State  of  Washington  (R.  615- 
617).     Paragraph  Twelfth  provided  that  the  physical 
properties  purchased  by  Century  from  Rainier,  or  the 
proceeds  derived  from  a  sale  thereof  by  Century,  were 
to  stand  as  security  of  all  Century's  obligations  under 
the  contract  and  that  in  the  event  of  default  by  Cen- 
tury Rainier  should  also  be  entitled  to  recover  all 
royalties  due  and  payable  (R.  617-619) . 
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Paragraph  Thirteenth,  also  a  part  of  the  '' Licensing 
Agreement,"  provided  (R.  619)  : 

Thirteenth:  It  is  understood  and  agreed  by 
and  between  the  parties  hereto  that  at  any  time 
after  this  agreement  has  been  in  force  for  five 
(5)  years,  Centuiy  shall  have  the  right  and 
option  of  electing  to  terminate  all  royalties 
thereafter  payable  hereunder  by  notifying 
Rainier  of  its  election  so  to  do,  and  by  executing 
and  delivering  to  Rainier  the  promissory  notes 
of  Century  aggregating  in  principal  amount  the 
sum  of  one  million  dollars  ($1,000,000.00)  dated 
•  as  of  the  date  of  the  exercise  of  such  option, 
bearing  interest  from  date  at  the  rate  of  five 
percent  (5%)  per  annum,  which  said  promis- 
sory notes  shall  be  divided  into  five  (5)  equal 
maturities  and  shall  be  payable  respectively  on 
or  before  one  (1),  two  (2),  three  (3),  four  (4), 
and  five  (5)  years  after  the  dates  thereof. 

Paragraphs  Fourteenth  through  Twenty-Fifth  (R. 
619-625)  were  entitled  "Miscellaneous  Provisions" 
(R.  619).  Paragraphs  Fourteenth,  Fifteenth,  and 
Sixteenth  provided  as  follows  (R.  619-621)  : 

Fourteenth:  Century  agrees  that  in  the  oper- 
ation of  its  business  during  the  period  of  time 
that  this  agreement  remains  in  force,  and  from 
and  after  August  1st,  1935,  it  will  purchase  from 
Rainier  such  quantities  of  malt  as  shall  be  re- 
quired by  it  in  the  manufacture  of  beer,  ale, 
and  other  alcoholic  malt  beverages  under  the 
trade  names  and  brands  of  "Rainier"  and 
"Tacoma";  provided,  however,  that  any  such 
malt  so  purchased  from  Rainier  shall  be  pur- 
chased upon  terms  and  conditions  equally  as 
favorable  to  Centuiy  for  like  quality  malt  as 
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terms  and  conditions  offered  to  it  by  other  con- 
cerns selling  malt  witMn  the  territory  herein 
described. 

Fifteenth:  Century  agrees  that  during  the 
period  of  time  this  agreement  remains  in  force, 
it  will  use  its  best  efforts  to  increase  the  volume 
of  sales  of  beer,  ale,  and  other  alcoholic  malt 
beverages  manufactured  and  sold  under  the 
trade  names  and  brands  "Rainier"  and  ''Ta- 
coma"  so  that  the  same  shall  equal  the  volimie 
of  the  sales  of  all  other  such  products  manu- 
factured and  sold  by  Century  under  other 
brands  within  the  territory  herein  described. 
Century  further  agrees  that  during  the  first 
two  (2)  years  that  this  agreement  shall  be  in 
force,  it  shall  expend  for  the  purpose  of  ad- 
vertising such  beverages  sold  under  the  trade 
names  and  brands  of  "Rainier"  and  "Tacoma" 
an  amount  equal  and  equivalent  to  the  sum 
expended  by  it  during  said  period  in  advertising 
all  other  beverages  manufactured  and  sold  by 
it  under  other  brands  within  the  territory  herein 
described,  and  that  thereafter  and  as  long  as 
this  agreement  shall  remain  in  force,  it  will 
expend  in  the  advertising  of  the  products  manu- 
factured and  sold  under  said  trade  names  and 
brands  "Rainier"  and  "Tacoma"  an  amount 
per  barrel  equal  and  equivalent  to  the  amount 
per  barrel  expended  by  it  in  advertising  other 
beverages  manufactured  and  sold  by  it  under 
any  and  all  other  brands  within  the  territory 
herein  described. 

Sixteenth:  Century  agrees  that  it  will,  from 
time  to  time  and  when  and  as  requested  by 
Rainier,  sell  to  Rainier,  for  distribution  by 
Rainier    outside    of   the    territory    herein    de- 
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scribed,  products  manufactured  under  said 
trade  names  and  brands  ''Rainier"  and  "Ta- 
coma,"  which  said  products  shall  be  sold  by 
Century  to  Rainier  at  the  cost  thereof  to  Cen- 
tury ;  and  Rainier  agrees  that  it  will,  from  time 
to  time  and  when  and  as  requested  by  Cen- 
tury, sell  to  Century,  for  distribution  by  Cen- 
tury within  the  territory  herein  described, 
products  manufactured  b}^  it  in  its  San  Fran- 
cisco plant  under  said  trade  names  and  brands 
of  "Rainier"  and  "Tacoma,"  which  said  prod- 
ucts shall  be  sold  by  Rainier  to  Century  at  the  cost 
thereof  to  Rainier.  Provided,  however,  that 
neither  party  shall  have  the  right  to  request 
delivery  of,  or  purchase,  products  hereunder  in 
an  amount  in  excess  of  the  surplus  products 
then  available  for  sale  by  the  other  party. 

Under  paragraph  Seventeenth  Rainier  agreed  to 
change  the  name  of  its  subsidiary,  Seattle  Brewing 
and  Malting  Company,  so  that  Century  could  use  the 
name  or  cause  a  new  corporation  to  be  organized  with 
the  name.  (R.  621-622.)  Under  paragraph  Eight- 
eenth Rainier  agreed  to  transfer  to  Century  two  con- 
tracts connected  with  Rainier 's  Seattle  station.  (R. 
622.)  It  was  also  agreed,  under  paragraph  Nine- 
teenth, that  Rainier  was  to  transfer  to  Century  all 
accounts  receivable  relating  to  Rainier 's  business  in 
the  territory  granted  to  Century  and  that  Century  was 
to  collect  the  accounts  and  deposit  the  collections  to 
Rainier 's  credit.  (R.  622.)  The  agreement  further 
provided   (R.  624-625): 

Twenty-Second:  In  the  event  that  Century 
shall  fail  to  fully  and  promptly  carry  out  the 
the  terms  and  provisions  of  this  agreement  or 
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to  pay,  in  the  manner  and  at  the  times  herein 
provided,  the  payments  herein  agreed  to  be  paid 
by  it,  and  such  failure  continues  for  a  period  of 
thirty  (30)  days  after  written  notice  to  it  by 
Rainier,  then  and  in  that  event,  such  faihire 
shall  be  and  become  an  event  of  default,  and 
Rainier  shall  cancel  this  agreement  by  written 
notice  to  Century.  Upon  Rainier  so  notifying 
Century  any  and  all  rights  of  Century  here- 
under shall  immediately  terminate  and  the 
liquidated  damages,  herein  in  paragraph 
Twelfth  provided,  shall  be  immediately  trans- 
ferred and  delivered  to,  and  become  the  prop- 
erty of.  Rainier,  without,  however,  in  any  way 
restricting  the  right  of  Rainier  to  enforce  pay- 
ment of  any  and  all  amounts  then  due  it  here- 
under. 

***** 

Twenty-Fourth:  This  agreement  shall  be 
binding  upon  and  inure  to  the  benefit  of  the 
parties  hereto  and  their  respective  successors 
and  assigns;  provided,  however,  that  no  rights 
of  Century  hereunder  shall  be  assigned  by  it 
without  the  written  consent  of  Rainier  first  had 
and  obtained. 

Twenty-Fifth:  Time  is  of  the  essence  of  this 
agreement. 

The  contract  was  carried  into  execution.  In  pur- 
suance of  paragraph  Seventeenth  of  the  agreement 
Century  changed  its  name  from  Century  Brewing 
Association  to  "Seattle  Brewing  &  Malting  Company." 
Rainier  withdrew  from  the  sale  and  distribution  of  its 
alcoholic  malt  products  in  Washington.  The  Seattle 
plant  was  deeded  by  Rainier  to  Century  and  Century 
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conveyed  the  Seattle  plant  to  a  bank  as  trustee  and 
executed  its  trust  indenture  with  Rainier  as  bene- 
ficiary, all  in  accordance  with  the  terms  of  the  agree- 
ment (R.  50). 

From  time  to  time  thereafter  various  amendments 
(R.  629-692)  were  made  to  the  contract  of  April  23, 
1935,  none  of  which  substantially  affected  the  pro- 
visions respecting  the  use  of  the  trade  names  (R.  50). 
Of  the  amendments,  one,  dated  November  27,  1935," 
provided  (R.  690)  : 

Fourth:  Notwithstanding  the  provisions  of 
Paragraph  Ninth  of  said  agreement  it  is  un- 
derstood and  agreed  by  and  between  the  parties 
hereto  that  Rainier  is  hereby  given  the  special 
right  to  sell  its  special  brand  known  to  the 
trade  and  labelled  and  designated  as  "Rainier 
Special  Export"  beer  to  the  Alaska  Commer- 
cial Company  f.  o.  b.  San  Francisco  for  de- 
livery in  the  territory  of  Alaska  at  a  price  not 
less  than  that  for  which  Century  would  sell 
such  brand  f.  o.  b.  Seattle,  which  right  shall 
continue  until  ten  (10)  days  after  receipt  by 
Rainier  of  written  notice  from  Century  re- 
questing that  it  discontinue  such  sales. 

Another  amendment,  under  the  same  date,  amended 
paragraph  Sixteenth,  which  related  to  the  sales  of 
beer  by  each  party  to  the  other  for  distribution  in 
the  territory  of  the  other.  This  amendment  provided 
that  sales  to  the  other  should  be  made  at  a  price 

*  The  record  in  the  present  case  uses  March  27,  1935,  as  the  date 
but  is  apparently  a  printing  error.  (See  R.  168;  R.  163,  No. 
11467.) 


15 

agreed  upon  by  the  parties  prior  thereto,  instead  of 
at  cost  as  the  original  agreement  provided  (R.  691). 

Thereafter  Century,  which  became  the  ''Seattle 
Brewing  and  Malting  Company"  and  will  hereafter 
be  called  "Seattle,"  operated  under  the  licensing 
agreement  imtil  July  1,  1940,  and  royalties  paid  pur- 
suant thereto  were  claimed  and  allowed  as  deductions 
for  income  tax  purposes  (R.  50-51).  During  the 
period  from  June  30,  1935,  to  July  1,  1940,  Seattle 
sold  alcoholic  malt  beverages  in  Washington  and  the 
Territory  of  Alaska  under  the  name  of  ''Rainier"  in 
quantities  set  out  below  and  paid  "royalties"  thereon 
as  follows  (R.  51)  : 

Year  ended  June  30 —                                                            Barrelt  told  Royalties  paid 

1936 60,171.51  $75,000.00 

1937 82,881.50  75,000.00 

1938 114,308.16  85,731.12 

1939 112,538.17  84,403.63 

1940 131,355.59  98,834.47 

Total 501,254.93    418,969.22 

On  July  1,  1940,  Seattle  exercised  the  option  granted 
to  it  in  paragraph  Thirteenth  of  the  agreement  and 
executed  and  delivered  to  Rainier  promissory  notes 
in  the  aggregate  amount  of  $1,000,000  bearing  interest 
at  five  percent  and  payable  on  five  equal  maturity 
dates  of  one,  two,  three,  four,  and  five  years,  respec- 
tively, thereafter.  These  notes  were  made  payable  to 
Rainier.  Note  No.  1,  in  the  amount  of  $200,000,  was 
paid  on  its  due  date  July  1,  1941.  Notes  Nos.  2  and  3, 
for  $200,000  each,  payable  on  July  1,  1942,  and  July  1, 
1943,  respectively,  were  paid  in  1942.  In  considera- 
tion for  the  advance  payment  Rainier  granted  to 
Seattle,  subject  to  all  the  temis  and  conditions  of  the 
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contract  of  April  23,  1935,  the  ''sole  and  perpetual 
right  and  license"  to  manufacture  and  market  alco- 
holic malt  beverages  within  the  State  of  Idaho  under 
the  trade  names  and  brands  "Rainier"  and  "Tacoma" 
without  any  payment  therefor  other  than  the  payment 
of  the  remaining  promissoiy  notes  given  by  Seattle 
in  settlement  of  all  royalty  payments  under  the  agree- 
ment of  April  23, 1935  (R.  51-52). 

In  the  fall  of  1942  Seattle  arranged  to  pay  in 
advance  the  notes  of  July  1,  1944,  and  July  1,  1945, 
in  the  principal  amount  of  $200,000  each,  together 
with  interest  thereon,  less  $10,000  of  such  interest,  in 
consideration  of  Rainier  (1)  releasing  the  properties 
held  by  the  First  National  Bank  of  Seattle,  as  tri^ee, 
from  the  lien  thereon  and  directing  the  conveyance 
of  such  property  to  Seattle;  (2)  releasing  the  pro- 
visions in  the  contract  of  Apiil  23,  1935,  for  the  pur- 
chase of  malt  from  Rainier;  and  (3)  amending  the 
contract  of  April  23,  1935,  so  as  to  permit  the  manu- 
facture and  sale  of  beer  under  the  trade  names  of 
*' Rainier"  and  "Tacoma"  to  any  plant  or  plants 
owned  or  controlled  by  Seattle  within  the  States  of 
Idaho  and  Washington  and  the  Territory  of  Alaska 
without  the  necessity  of  securing  the  written  consent 
of  Rainier  in  comiection  therewith  (R.  52). 

Aside  from  the  changes  indicated  above  as  consid- 
eration for  advance  payment  of  the  notes  and  accrued 
interest  thereon,  no  changes  were  made  in  the  con- 
tract of  April  23,  1935,  after  the  election  by  Seattle  to 
exercise  the  right  to  ''terminate  the  payment  of  all 
royalties"  by  the  payment  of  $1,000,000  (R.  52). 
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Upon  the  exercise  of  the  option  and  the  execution 
and  delivery  to  Rainier  of  its  promissory  notes  agree- 
gating  $1,000,000,  Seattle  acquired  the  perpetual  and 
exclusive  right  to  manufacture  and  market  beer,  ale, 
and  other  alcoholic  malt  beverages  within  the  State 
of  Washington  and  the  Territory  of  Alaska  without 
any  further  payments  and  without  regard  for  the 
amount  of  alcoholic  malt  beverages  so  manufactured 
and  sold  (E.  53). 

By  the  exercise  of  the  opinion,  as  provided  in  para- 
graph Thirteenth  of  the  contract,  and  the  payment  of 
the  consideration  of  $1,000,000,  Seattle  acquired  the 
exclusive  and  perpetual  right  to  manufacture  and  sell 
alcoholic  malt  beverages  in  the  designated  territory 
under  the  trade  names  "Rainier"  and  "Tacoma" 
(R.  53). 

From  the  time  of  its  organization  in  1893  to  1915 
Rainier  had  brewery  and  manufacturing  facilities  lo- 
cated at  Seattle  in  the  State  of  Washington.  In  the 
fall  elections  of  November  1914,  the  State  of  Wash- 
ington adopted  prohibition,  effective  January  1,  1916, 
and  in  1915  Rainier  moved  its  manufacturing  busi- 
ness from  the  State  of  Washington  to  the  State  of 
California,  where  it  built  a  brewery  at  San  Francisco 
and  removed  thereto  all  of  the  brewing  machinery 
from  its  Washington  plant,  except  the  cold  storage 
facilities.  After  1915  the  plant  in  Seattle  was  not 
operated  as  a  brewery,  but  was  used  for  storage  of 
"Rainier"  products  which  were  shipped  from  San 
Francisco  for  sale  in  the  State  of  Washington.  These 
products  during  the  era  of  national  prohibition  con- 
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sisted  of  near  beer  containing  one-half  of  one  per  cent 
alcohol  (R.  53-54). 

Upon  the  repeal  of  prohibition  in  1933  Rainier  be- 
gan the  sale  of  *' Rainier"  beer  and  other  alcoholic 
malt  beverages  in  the  State  of  Washington  under  the 
trade  name  '* Rainier,"  which  it  continued  until  1935, 
when  it  entered  into  the  agreement  under  which 
Seattle  acquired  the  exclusive  and  perpetual  right  to 
manufacture  and  sell  alcoholic  malt  beverages  under 
the  trade  names  ** Rainier"  and  "Tacoma"  in  the 
State  of  Washington  and  the  Territory  of  Alaska  and 
Rainier  agreed  not  to  compete  with  Seattle  in  the  sale 
of  alcoholic  malt  beverages  under  these  trade  names 
in  the  limited  territory  designated  in  the  agreement 
(R.  54). 

From  1908  (and  prior  thereto)  until  1913  Rainier 
sold  alcoholic  malt  beverages  under  the  trade  name 
''Rainier"  in  the  States  of  Washington,  Montana, 
Nevada,  Arizona,  California,  and  Oregon,  and  also 
exported  beer  to  the  Orient,  Central  America,  Hono- 
lulu, and  South  America  (R.  54). 

In  determining  a  deficiency  against  Rainier,  the 
Commissioner  treated  the  $1,000,000  received  by 
Rainier  in  1940  as  ordinary  income  and  included  the 
entire  amount  in  its  gross  income  (R.  60-61). 

On  the  basis  of  the  above  facts,  the  Tax  Court 
stated  in  its  findings  that  ''This  transaction  [respect- 
ing the  exercise  of  the  option  by  Seattle]  constituted 
the  sale  and  acquisition  of  a  capital  asset"  (R.  53). 
In  its  opinion  in  the  case  the  Tax  Court  relied  en- 
tirely upon  its  decision  in  No.  11467,  Seattle  Brewing 
&  Malting  Company  v.  Commissioner,  and  assumed, 


erroneously  we  believe,  that,  since  it  had  held  that 
Seattle  acquired  a  capital  asset  by  the  pajrment  of  the 
$1,000,000,  the  $1,000,000  received  by  Rainier  from 
Seattle  necessarily  represented  the  sale  price  of  a  cap- 
ital asset  and  therefore  was  not  ordinarify  income  to 
Rainier  (R.  61-62). 

Findings  with  respect  to  second  issue 

The  Tax  Court  found  as  a  fact  that  the  fair  market 
value,  as  of  March  1,  1913,  of  the  trade  names  ''Rai- 
nier" and  ''Tacoma"  apportionable  to  the  State  of 
Washington  and  Territory  of  Alaska  was  $514,142 
(R.  59).  If  the  Tax  Court  was  correct  in  concluding 
that  a  sale  resulted  in  1940  from  Seattle's  exercise  of 
its  option,  a  question  is  presented  as  to  whether,  in 
computing  Rainier 's  caj^ital  gain,  an  adjustment  is 
to  be  made  for  obsolescence  allowed  Rainier  in  1918- 
1920,  inclusive. 

The  facts  found  by  the  Tax  Court  bearing  on  the 
obsolescence  issue  are  as  follows: 

Rainier  filed  income  tax  returns  for  the  years  1918, 

1919,  and  1920,  but  claimed  no  deductions  therein  for 
obsolescence  of  good  will  or  trade  names.     In  July 

1920,  Rainier  filed  a  claim  for  abatement  of  taxes  for 
the  year  1919,  based  on  a  claim  for  obsolescence  of 
good  will.  In  this  claim  it  computed  the  value  of  its 
good  will  as  of  March  1,  1913  (based  on  the  average 
invested  capital  for  the  years  1903  to  1913,  inclusive, 
which  was  capitalized  at  10  percent  and  an  average 
earning  for  the  same  period  of  $81,336.04  which  was 
capitalized  at  15  percent),  to  be  $542,240.27.  The 
Commissioner   computed  the   good   will   value   as   of 
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March  1,  1913,  to  be  $406,680.20,  which  was  arrived  at 
by  using  the  same  figures  as  those  used  by  Rainier, 
but  changing  the  capitalization  rate  of  good  will  from 
15  percent  to  20  percent  (R.  60).  He  then  allocated 
the  amount  of  $406,680.20  to  the  following  years  in 
the  following  amounts  (R.  60)  : 

1918  $345,  061.  95 

1919 59,  153.  48 

1920  2,  464.  77 

Total 406,  680.  20 

Rainier  derived  tax  benefits  from  such  allocation  as 
follows  (R.  60)  : 

1918 $78,983.  92 

1919  59, 153.  48 

Total   138, 137.  40 

On  this  issue  the  Tax  Court  held  that  an  adjust- 
ment for  obsolescence  was  to  be  made  only  for  the 
amount  of  tax  benefit  received  by  Ranier,  which  was 
$138,137.40  (R.  67-72). 

STATEMENT   OF   POINTS   TO   BE  URGED 

The  Commissioner's  Statement  of  Points  is  set  out 
in  the  record  at  ]3p.  596-599.  We  are  not  relying  upon 
point  5,  R.  598.  Point  1,  which  relates  to  the  amount 
of  the  excess  profits  tax  deficiency  for  1941,  will  be 
answered  by  this  Court's  decision  as  to  the  amount  of 
Rainier 's  1940  income,  the  reduction  in  excess  profits 
tax  for  1941  having  resulted  from  a  carry-over  credit 
from  1940  which  would  apparently  be  eliminated  un- 
der our  contentions  as  to  Rainier 's  1940  income. 

Briefly,  we  contend  as  follows: 

1.  That  the  Tax  Court  erred  in  holding  that  the 
$1,000,000   in  promissory   notes   Rainier  received   in 
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1940  from  Seattle  upon  the  exercise  by  Seattle  of  its 
option  was  gain  from  tlie  sale  of  a  capital  asset 
rather  than  ordinary  income. 

2.  Assuming  that  there  was  a  sale  of  a  capital  asset, 
that  the  Tax  Court  erred  in  holding  that  only  the 
amount  of  obsolescence  allowed  in  1918-1920,  inclu- 
sive, which  produced  a  tax  benefit,  rather  than  the  full 
amount  of  obsolescence  allowed,  is  to  be  taken  into 
account  in  adjusting  Rainier 's  basis  for  the  determina- 
tion of  gain  from  the  sale. 

SUMM'ARY  OF  ARGUMENT 


This  Court's  power  of  review  on  the  first  issue  is 
not  in  any  way  restricted  by  the  doctrine  of  Dohson  v. 
Commissioner,  320  U.  S.  489.  It  is  undisputed,  on 
the  basis  of  the  agreement  itself,  that  Rainier  re- 
tained the  right  to  use  the  trade-marks  ''Rainier" 
and  *'Tacoma"  on  beer,  ale,  and  other  alcoholic  malt 
beverages  outside  of  Washington  and  Alaska  and  also 
the  right  to  use  the  trade  names  within  Washington 
and  Alaska  on  non-alcoholic  beverages,  and  was  to 
maintain  the  registrations  on  the  trade-marks  in 
Washington  and  Alaska,  and  that  Seattle,  on  the  other 
hand,  both  before  and  after  its  exercise  of  its  option, 
had  only  the  limited  right  to  use  the  trade-marks  in 
Washington  and  Alaska,  to  use  them  in  those  two 
areas  only  in  connection  with  the  manufacture  and 
sale  of  beer,  ale  and  other  alcoholic  malt  beverages, 
and  could  not  assign  or  license  those  rights  without 
Rainier 's  consent.  The  question  whether  these  un- 
disputed facts  established  a  ''sale  of  capital  assets" 
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within  the  meaning  of  Section  117  of  the  Internal 
Revenue  Code  is  a  clear-cut  question  of  law  accord- 
ing to  decisions  of  the  Supreme  Court,  including  the 
decision  on  rehearing  in  the  Dohson  case  itself,  Dohson 
V.  Commissioner,  321  U.  S.  231.  While  it  is  not  par- 
ticularly material,  the  Tax  Court's  fundamental  error 
was  in  assuming  that  since  Seattle  received  a  capital 
asset  there  was  necessarily  a  ''sale"  of  a  capital  asset. 
As  a  matter  of  law,  no  sale  of  a  capital  asset  re- 
sulted in  1940  when  Seattle  exercised  its  option  under 
the  April  23,  1935,  agreement  and  the  $1,000,000  in 
promissory  notes  Rainier  received  from  Seattle  was 
therefore  a  liunp-sum  royalty  and  ordinary  income, 
not  gain  from  the  sale  of  a  capital  asset.  According 
to  the  April  23,  1935,  agreement,  under  which  the 
option  was  exercised,  the  lump-sum  payment  was 
merely  a  substitute  for  the  annual  royalties  on  a 
barrelage  basis  Seattle  had  previously  been  paying 
for  its  so-called  "perpetual"  license,  and  it  is  settled 
that  a  lump-sum  payment  may  constitute  a  royalty. 
Assuming  that  good  will  may  be  the  subject  of  a  "sale" 
within  the  meaning  of  Section  117  of  the  Code,  a 
"sale"  requires  a  transfer  of  "property"  and  there 
was  no  transfer  of  property  in  this  case.  The  pro- 
tection of  the  good  will  and  trade  reputation  of  a  busi- 
ness is  the  only  "property"  represented  by  a  trade- 
mark and  a  trade-mark  is  therefore  "property"  only 
when  transferred  with  the  business  itself.  Rainier 
did  not  transfer  its  business  to  Seattle ;  it  merely  sold 
a  plant  in  Seattle  which  had  not  been  used  as  a  brew- 
ery since  1915  and  continued  in  business  in  San  Fran- 
cisco just  as  it  had  previous  to  the  agreement  except 
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that  it  no  longer  sold  '* Rainier"  and  "Tacoma"  beer 
in  Washington  and  Alaska.  Seattle  merely  received 
a  limited  right  to  use  the  trade-marks  *' Rainier"  and 
*'Tacoma"  in  Washington  and  Alaska  for  the  one 
purpose — the  manufacture  and  sale  of  beer,  ale  and 
other  alcoholic  malt  beverages — and  Rainier 's  grant 
of  this  right  only  conferred  authority  on  Seattle  to 
infringe  upon  Rainier 's  property  rights  in  the  trade- 
marks in  Washington  and  Alaska,  rather  than  being 
a  transfer  of  the  jDroperty  represented  by  the  trade- 
marks. Further,  there  must  be  a  transfer  of  the- 
absolute  and  complete  property  in  a  thing  to  constitute 
a  sale  and  Seattle  obviously  did  not  receive  the  ab- 
solute and  complete  property  in  anything.  More- 
over, assuming  that,  as  in  patent  cases,  there  may  be 
a  sale  of  trade-marks  for  a  specified  area,  Rainier 
did  not  transfer  and  Seattle  did  not  receive  full  and 
complete  ownership  of  the  trade-marks  in  Washington 
and  Alaska;  Seattle  had  the  right  to  use  the  trade- 
marks only  in  connection  with  the  manufacture  and 
sale  of  alcoholic  malt  beverages,  whereas  Rainier  re- 
tained the  right  to  use  the  trade-marks  in  the  same 
areas  on  nonalcoholic  beverages,  and  Seattle  was 
given  no  power  to  assign  or  license  even  its  limited 
rights  without  Rainier 's  consent.  Nor  was  there  even 
a  complete  and  absolute  transfer  of  the  trade-mark 
rights  for  the  one  purpose  of  use  in  connection  with 
the  manufacture  and  sale  of  alcoholic  malt  beverages, 
for  Rainier  retained  such  rights  of  use  and  complete 
ownership  of  the  trade-marks  for  areas  other  than 
Washington  and  Alaska. 
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II 

Assuming  that  there  was  a  sale,  in .  determining 
Rainier 's  gain  from  the  sale  the  March  1,  1913,  value 
of  the  trade-marks,  which  the  Tax  Court  found  to  be 
$514,142,  must  be  adjusted  by  the  full  amount  of 
obsolescence  of  Rainier 's  good  will  resulting  from  pro- 
hibition and  allowed  Rainier  in  1918  through  1920,  and 
not  just,  as  the  Tax  Court  held,  by  the  amount  from 
which  Rainier  received  a  tax  benefit.  Since  Rainier 
sought  a  refund  of  taxes  for  1919  based  on  a  claim  for 
a  deduction  for  obsolescence  in  an  amount  greater  than 
the  amount  of  $406,680.20  allowed  by  the  Commissioner 
and  allocated  by  him  to  the  years  1918  through  1920 
pursuant  to  such  claim,  and  since  Rainier  received  tax 
benefits  therefrom  for  both  1918  and  1919,  Rainier 
must  be  deemed  to  have  claimed  obsolescence  in  the 
amount  of  $406,680.20.  That  amount  was  therefore 
^'allowed"  as  obsolescence  within  the  meaning  of  Sec- 
tion 113  (b)  (1)  (B)  of  the  Code  despite  the  fact  that 
Rainier 's  tax  benefit  was  in  a  lesser  amoimt.  Vir- 
ginian  Hotel  Co.  v.  Helvering,  319  U.  S.  523.  Other 
decisions  reflect  that  the  full  amount  was  not  any  the 
less  '* allowed"  simply  because  it  later  aj^peared  that 
no  obsolescence  was  ''allowable"  for  obsolescence  of 
good  will  resulting  from  prohibition. 

ARGUMENT 

The  first  question  in  this  case  is  whether  the 
$1,000,000  in  promissory  notes  Rainier  received  from 
Seattle  in  1940  represented  a  lump  sum  royalty  for  a 
license,  in  which  case  the  $1,000,000  was  ordinary  in- 
come to  Rainier  and  taxable  in  full  under  Section 
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22  (a)  of  the  Internal  Revenue  Code  (Appendix, 
infra),  or  the  sale  price  of  a  capital  asset,  in  which 
event  taxability  would  be  governed  by  Sections  111- 
113,  inclusive,  and  Section  117  (Appendix,  infra).  It 
is  our  position  that,  contrary  to  the  Tax  Court's  con- 
clusion, the  $1,000,000  was  a  lump  sum  royalty  for  a 
license,  as  Seattle  argues  in  No.  11467,  entitled  Seattle 
Bretving  &  Malting  Co.  v.  Commissioner.  The  Tax 
Court  treated  the  transaction  as  the  sale  of  a  capital 
asset  and  therefore  was  required  to  answer  questions 
involved  in  a  determination  of  Rainier 's  gain  from  the 
sale.  The  second  question  we  have  raised  on  this 
appeal  is  as  to  the  correctness  of  the  Tax  Court's  de- 
cision on  one  of  the  elements  involved  in  that  deter- 
mination, but  that  question  need  not  be  considered,  of 
course,  if  the  Court  agrees  with  our  position  that  the 
Tax  Court  erred  in  holding  that  the  transaction  con- 
stituted the  sale  of  a  capital  asset. 


The  $1,000,000  in  promissory  notes  Rainier  received  from 
Seattle  constituted  an  advance  lump  sum  royalty  for  a 
license  and  thus  ordinary  income  to  Rainier,  not  the  price 
received  for  the  sale  of  a  capital  asset 

A.  The  $1,000,000  could  constitute  an  advance  lump  sum  royalty,  and  hence 
ordinary  income  to  Rainier,  even  though  by  its  payment  Seattle  acquired 
a  capital  asset 

As  the  Supreme  Court  stated  on  rehearing  in  Doh- 
son  V.  Commissioner,  321  U.  S.  231,  231-232 : 

*  *  *  not  every  gain  growing  out  of  a  trans- 
action concerning  capital  assets  is  allowed  the 
benefits  of  the  capital  gains  tax  provision. 
Those  are  limited  by  definition  to  gains  from 
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*Hhe  sale  or  exchange"  of  capital  assets.  In- 
ternal Revenue  Code  §117  (a),  (2),  (3), 
(4),  (5). 
Even  when  there  is  a  "sale/'  the  capital  gains  pro- 
visions (see  Appendix,  infra)  will  not  apply  unless 
the  sale  is  of  something  coming  within  the  definition 
of  a  capital  asset,  which,  among  other  things,  excludes 
depreciable  property.  It  is  not  settled  whether  good 
will,  which  a  trade-mark  protects,  comes  within  or 
without  the  definition  of  a  capital  asset.  The  Circuit 
Court  of  Appeals  for  the  Second  Circuit  has  held 
that  good  will  is  depreciable  and  therefore  not  a  cap- 
ital asset,  from  which  it  would  follow  that  gain  from 
the  sale  of  good  will  would  be  ordinary  income  and 
not  gain  from  the  sale  of  a  capital  asset  within  the 
meaning  of  Section  117  of  the  Code.  See  Williams  v. 
McGoivan,  152  F.  2d  570  (C.  C.  A.  2d).  .But  assuming 
that  good  will  may  be  a  capital  asset  within  the  mean- 
ing of  Section  117,  a  transaction  involving  good  will 
must  constitute  a  "sale  or  exchange"  before  the  con- 
sideration therefor  will  be  deemed  capital,  rather  than 
ordinary,  income.  A  transaction  involving  the  receipt 
of  good  will  by  one  party  is  not,  of  course,  automati- 
cally a  "sale."  See  Welch  v.  Helvering,  290  U.  S. 
111.  And,  as  the  Circuit  Court  of  Appeals  for  the 
Tenth  Circuit  stated  in  Sunrmf  Oil  Co.  v.  Commis- 
sioner, 147  F.  2d  962,  966,  certiorari  denied,  325 
U.  S.  861— 

Not  infrequently,  payments  made  for  an  article 
constitute  a  capital  investment  by  the  payor, 
but  income  to  the  recipient.     *     *     * 
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For  example,  a  contract  under  which  one  company, 
for  a  consideration,  promises  not  to  compete  with 
a  second  company  in  a  given  area  would  constitute 
a  capital  asset  to  the  second  company  but  would  not 
be  the  transfer  of  such  "property"  as  is  essential 
to  a ''sale.'" 


^  The  Tax  Court  recognized  this  in  the  present  case  under  its 
decision  on  the  fourth  issue  (R.  72-78)  when  it  stated  (R.  74)  : 

"Without  any  question,  it  is  well  settled  that  any  amount 
received  for  an  agreement  not  to  compete  would  be  taxable  as 
ordinary  income.  Estate  of  Mildred  K.  Hyde^  42  B.  T.  A.  738 ; 
John  D.  Beds,  31  B.  T.  A.  966 ;  affd.,  82  Fed.  (2d)  268 ;  Christensen 
Machine  Co.,  18  B.  T.  A.  256 ;  Christensen  Machine  Co.  v.  United 
>6Ya/e5  (Ct.  Cls.),50Fed.  (2d)  282.     *     *     *" 

The  fourth  issue  was  as  to  what  part,  if  any,  of  the  $1,000,000  was 
received  by  Rainier  for  its  agreement  not  to  compete  with  Seattle 
in  the  manufacture  and  sale  of  beer,  ale  and  other  alcohohc  malt 
beverages  in  Washington  and  Alaska,  as  set  forth  in  paragraph 
Ninth  of  the  April  23, 1930,  agreement  (R.  614).  The  Tax  Court 
held  that  no  part  of  the  $1,000,000  was  paid  for  the  agreement  not 
to  compete  and  the  Commissioner  has  not  appealed  as  to  this  issue, 
since  it  is  primarily  a  factual  question. 

The  Tax  Court's  holding  on  the  issue  may  appear  incongruous 
to  this  Court,  as  it  does  to  us,  and  for  that  reason  it  might  be  noted 
that  the  decision  on  the  point  ignores  the  realities  of  the  situation. 
The  Tax  Court  conceded  that  "It  is  obvious  that  in  1935,  when  the 
contract  between  petitioner  and  Century  was  entered  into,  an 
agreement  not  to  compete  had  a  substantial  value"  (R.  74)  but 
then  stated,  on  the  basis  of  Cooper  cfi  Co.  v.  Anchor  Seemrities  Co.., 
9  Wash.  2d  45,  where,  unlike  the  present  case,  there  was  a  sale  of 
the  entire  business  together  with  the  good  will,  that  it  was  doubt- 
ful that  Rainier  could  have  sold  the  same  beer  under  another  name 
and  advertised  that  fact  without  being  enjoined  by  Seattle  (R. 
75) .  The  Tax  Court  then  goes  on  to  conclude  that  Seattle  had  so 
advertised  and  built  up  the  trade  name  "Rainier"  in  Washington 
and  Alaska  during  the  five-year  period  between  the  execution  of 
the  agreement  and  Seattle's  exercise  of  the  option  that  any  value 
which  the  agreement  not  to  compete  had  in  1935  had  been  ex- 
hausted in  1940,  when  Seattle  exercised  its  option.  Thus,  the  Tax 
Court  wholly  failed  to  recognize  that  if  Rainier  had  not.  agreed 
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Accordingly,  if  what  Seattle  received  was  a 
perpetual  *' license"  to  use  Rainier 's  trade-marks 
"Rainier"  and  "Tacoma,"  the  license  was  a  capital 
asset  to  Seattle,  as  we  have  shown  in  our  brief  in 
No.  11467,  but  the  consideration  Seattle  paid  for  it 
($1,000,000  in  promissory  notes)  w^as  a  lump  sum 
royalty  and  thus  ordinary  income  to  Rainier,  not  gain 
from  the  sale  of  a  capital  asset.  The  lump  sum  would 
be  analogous  to  the  cash  bonus  paid  by  a  lessee  as 
consideration  for  an  oil  and  gas  lease.  Such  a  cash 
bonus  has  been  held  to  be  an  advance  royalty  and 
thus  ordinary  income,  not  gain  from  the  sale  of  a 
capital  asset.  Burnet  v.  Harmel,  287  U.  S.  103. 
On  the  other  hand,  the  advance  royalty,  while  ordinary 
income  to  the  lessor,  is  a  cajoital  investment  as  to  the 
lessee,  paid  as  consideration  for  the  right  to  exploit 
the  land  for  oil  and  gas.  Smiray  Oil  Co.  v.  Commis- 
sioner, supra;  Canadian  River  Gas  Co.  v.  Higgins, 
151  F.  2d  954  (C.  C.  A.  2d) ;  cf.  Quiiitana  Petroleum 
Co.  V.  Commissioner,  143  F.  2d  588  (C.  C.  A.  5th). 

not  to  compete  with  Seattle  it  could  have  sold  "Rainier"  beer  in 
Washin^on  and  Seattle  and  any  advertising  or  good  will  built  up 
by  Seattle  during  the  five-year  period  would  apply  to  "Rainier" 
beer  and  not  just  to  Seattle's  business.  "Rainier"  beer  would  be 
"Rainier"  beer  to  a  beer  drinker  no  matter  whose  name  appeared 
on  the  label  as  the  manufacturer,  especially  since  Seattle's 
"Rainier"  beer  was  required,  under  the  agreement,  to  be  made 
from  malt  purchased  from  Rainier  and  according  to  Rainier's 
formulae.  Obviously,  therefore,  if  Rainier  had  not  agreed  not  to 
compete  with  Seattle  in  Washinjjton  and  Alaska  and  had  sold 
"Rainier"  beer  in  Washington  and  Alaska,  Seattle's  sales  would 
have  been  diminished  to  some  extent,  depending  upon  how  many 
distributors  purchased  from  Rainier  instead  of  from  Seattle.  It 
follows  that  Rainier's  agreement  not  to  compete  must  have  had 
some  value  in  1940. 
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In  Canadian  River  Gas  Co.  v.  Eiggins,  supra,  the 
taxpayer  argued  that  the  advance  royalties  it  paid 
as  lessee  were  deductible  on  a  yearly  allocation  basis 
as  part  of  the  cost  of  goods  sold,  on  the  theory  that, 
since  the  advance  royalties  were  taxable  as  ordinary 
income  to  the  lessor,  they  could  not  constitute  the 
consideration  for  the  transfer  to  the  lessee  of  any 
economic  interest  in  the  oil  or  gas  in  place  and,  in- 
stead, constituted  payment  in  advance  for  the  oil  and 
gas  to  be  extracted.  In  reply  to  this  argument  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit 
stated  (151  P.  2d  at  956) : 

The  fallacy  of  that  argument  lies  in  the 
assumption  that  since  the  advance  royalties 
are  taxed  to  the  lessor  or  ordinary  income 
because  they  are  part  of  the  consideration 
passing  to  the  lessor  for  granting  to  the  lessee 
the  right  to  obtain  a  series  of  transfers  of  the 
oil  as  produced,  Burnet  v.  Harmel,  supra,  the 
grant  in  the  hands  of  the  lessee  is  not  to  be 
treated  as  a  capital  asset  nor  the  advance  royal- 
ties paid  for  it  as  a  capital  investment.    *    *    * 

What  the  lessor  gets  for  the  lease  and  how 
that  should  be  taxed  does  not  control  decision 
as  to  the  character  of  what  the  lessee  gets  under 
the  lease.  Just  as  advance  royalties  may  be 
consideration  for  a  lease  and  also  ordinary  in- 
come to  the  lessor,  Burnet  v.  Harmel,  supra, 
they  may  be  capital  investments  by  a  lessee 
when  paid  for  capital  assets.  They  are  analo- 
gous to  rentals  that  are  taxable  as  income  to 
a  landlord  though  they  may  be  bonuses  or  ad- 
vances which  the  lessee  must  capitalize.  Baton 
Coal  Co.  V.  Commissio7ier,  3  Cir.  51  F.  2d  469. 
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So  it  does  not  follow,  as  the  plaintiff  argues, 
that  because  the  advance  royalties  are  taxable 
as  ordinary  income  to  the  lessors  the  lessee  did 
not  make  a  capital  investment  when  it  paid 
them  in  consideration  of  the  leases.     *     *     * 

Similarly,  in  Sunray  Oil  Co.  v.  Commissioner,  supra, 
where  the  taxpayer  also  contended  that  it  was  entitled 
to  exclude  from  its  gross  income  an  aliquot  part  of 
the  advance  royalties  paid  by  it  to  the  lessors,  the 
Circuit  Court  of  Appeals^  for  the  Tenth  Circuit 
stated  (147  F.  2d  at  966)  : 

While  advance  royalties  are  regarded  as  in- 
come to  the  lessor,  with  respect  to  the  lessee, 
they  represent  cost  and  are  a  capital  expendi- 
ture. There  is  no  incongruity  in  the  view  that 
a  bonus  and  royalty  are  **  consideration  for  the 
lease,  and  are  income  of  the  lessor."  Burnet  v. 
Earmel,  supra,  287  U.  S.  103  at  page 
112,     *     *     '.  ^ 

The  lessee  of  an  oil  and  gas  lease  receives  a  percen- 
tagef  depletion  deduction  on  its  gross  income  other 
than  the  advance  and  annual  royalties  it  pays  to  the 
lessor,  but  that  fact  is  immaterial  so  far  as  the  pres- 
ent case  is  concerned.  Oil  and  gas  leases  are  ex- 
haustible assets,  whereas  taxpayers  license  was  not. 

B.  The  Dobson  doctrine  does  not  preclude  this  Court  from  determining 
that  the  $1,000,000  in  notes  did  not  represent  the  sale  price  of  a  capital 
asset 

The  Tax  Court  included  in  its  findings  of  fact 
a  finding  that  **This  transaction  [the  exercise  by 
Seattle  of  its  option]  constituted  the  sale  and  acquisi- 
tion of  a  capital  asset"  (R.  53)  but,  as  we  will  show, 
this  finding  resulted  from  the  view,  already  shown  to 
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be  erroneous,  that  Rainier  necessarily  made  a  ''sale" 
merely  because  Seattle  acquired  a  capital  asset  in  the 
transaction.  The  Tax  Court's  finding  that  there  was 
a  "sale"  does  not  in  any  event  preclude  review  by 
this  Court,  as  will  be  seen. 

As  we  showed  in  our  brief  in  the  Seattle  case.  No. 
11467,  Seattle  did  in  fact  make  a  capital  investment 
and  acquire  a  capital  asset  or  something  in  the  nature 
of  a  capital  asset  for  which  it  paid  $1,000,000  when 
on  July  1,  1940,  it  exercised  its  option  under  the 
the  April  23, 1935,  agreement  and  delivered  to  Rainier 
the  five  promissory  notes  totalling  $1,000,000.  Seattle's 
acquisition  of  the  capital  asset,  which  consisted  of  a 
limited  right  to  use  the  trade  name  "Rainier",  etc., 
did  not  depend  upon  whether  a  "sale"  resulted  from 
Seattle's  exercise  of  its  option.  The  question  in  the 
Seattle  case  was  simply  whether  Seattle  was  entitled 
to  a  business  expense  deduction  for  the  $300,000 
which  accrued  on  the  notes  in  1940  and  1941;  and, 
since  the  $300,000  was  part  of  the  total  $1,000,000 
capital  investment  and  was  paid  for  something  of  a 
permanent  nature  whose  value  remained  constant  and 
whose  cost  therefore  could  not  be  allocated  over  any 
given  number  of  years,  the  $300,000  was  not  deduct- 
ible as  a  business  expense  even  though  it  con- 
stituted an  advance  lump  sum  royalty  for  a  license. 
An  argument  to  that  effect  was  made  in  the  Tax 
Court  by  the  Commissioner,  was  adopted  by  the  Tax 
Court  in  its  opinion  in  the  Seattle  case  (see  R.  58- 
59,  60,  71,  No.  11467),  but  apparently  without  a  clear 
understanding  of  its  effect,  and  fully  sustained  the 
Tax  Court's  ultimate  conclusion  in  the  Seattle  case 


32 

that  "upon  the  exercise  of  the  option  petitioner 
[Seattle]  acquired  a  capital  asset  for  which  it  paid 
$1,000,000"  (R.  72,  No.  11467). 

Nevertheless,  the  Tax  Court's  decision  in  the  pres- 
ent case  is  based  upon  its  decision  in  the  Seattle  case 
and  in  both  cases  the  Tax  Court  assumed  that,  be- 
cause Seattle  made  a  capital  investment  and  acquired 
a  capital  asset,  a  sale  necessarily  resulted  from 
Seattle's  exercise  of  the  option.  In  the  Seattle  case 
the  Tax  Court  stated  that  (R  54,  No.  11467)— 

The  question,  therefore,  turns  on  whether  the 
sum  of  $1,000,000  is  to  be  regarded  as  an  ex- 
pense in  the  nature  of  prepaid  royalties  or 
whether  it  is  to  be  regarded  as  a  capital  ex- 
penditure.    *     *     * 

and  in  the  remainder  of  the  opinion  went  on  to  dis- 
cuss the  provisions  of  the  April  23,  1935,  agreement 
and  the  pertinent  decisions  in  the  light  of  the  ques- 
tion whether  Seattle  acquired  a  license  or  there  was 
a  sale  (R.  54-72,  No.  11467),  the  Tax  Court's  theory 
apparently  being  that  Seattle  made  a  capital  expendi- 
ture only  if  the  exercise  of  its  option  in  1940  resulted 
in  a  sale.  The  Tax  Court  was  not  required  to  and  did 
not  si^ecifically  hold  that  there  was  a  sale,  but  it  did 
state  ultimately  that  **This  was  a  capital  transaction" 
(R.  72,  No.  11467),  which  of  course  it  was  as  to 
Seattle  but  not  necessarily  as  to  Rainier. 

In  its  decision  in  the  present  case  the  Tax  Court 
stated  that  the  first  issue  is  whether  the  $1,000,000  in 
notes  received  by  Rainier  from  Seattle  was  ordinary 
income  and  then,  as  in  its  decision  in  the  Seattle  case, 
states  (R.  61)  : 
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The  question  turns  on  whether  the  sum  of 
$1,000,000  is  to  be  regarded  aa  prepaid  royal- 
ties, or  whether  it  is  to  be  regarded  as  an  ex- 
penditure in  the  acquisition  of  a  capital  asset. 

Thus  again  the  Tax  Court  failed  to  recognize  that  the 
$1,000,000  could  constitute  prepaid  royalties  and  still 
be  an  expenditure  in  the  acquisition  of  a  capital  asset. 
This  error  is  further,  and  fatally,  perpetuated  in  the 
opinion  in  the  present  case,  which,  on  the  first  issue, 
consists  only  of  a  statement  that  the  issue  *'is  gov- 
erned" by  the  decision  in  the  Seattle  case  (R.  61)  ;  a 
quotation  from  the  decision  in  the  Seattle  case  which 
concludes  with  the  statement  that  ''upon  the  exercise 
of  the  option  petitioner  [Seattle]  acquired  a  capital 
asset  for  which  it  paid  $1,000,000"  (R.  62);  and 
another  statement  that  ''Upon  the  authority  of"  the 
Seattle  decision  the  $1,000,000  was  not  ordinary  in- 
come to  Rainier  (R.  62). 

Thus,  the  Tax  Court's  failure  to  recognize  that 
Seattle's  acquisition  of  a  capital  asset  was  not  con- 
clusive of  the  nature  of  the  $1,000,000  in  the  hands  of 
Rainier  obviously  colored  the  Tax  Court's  factual 
conclusion  that  there  was  a  "sale."  Only  ostensibly, 
and  not  even  specifically,  did  the  Tax  Court  determine 
that  the  $1,000,000  constituted  the  sale  price  of  a  cap- 
ital asset  rather  than  an  advance  liunp-sum  royalty, 
for  a  "sale"  to  the  Tax  Court  meant  the  acquisition 
of  a  capital  asset  by  Seattle  and  Seattle  obviously  did 
acquire  a  capital  asset. 

However,  this  Court's  power  to  review  the  issue 
and  reverse  the  Tax  Court's  decision  is  not  limited 
in  any  way  even  if  full  effect  is  given  to  the  Tax 
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Court's  finding  that  there  was  a  sale.  There  is  no 
factual  question  here  as  to  the  intent  of  the  parties 
(as  in  Choate  v.  Commissioner,  324  TJ.  S.  1)  or  as  to 
whether  title  passed  in  the  transaction.  The  intent 
of  the  parties  is  uncontrovertibly  evident  from  the 
written  agreement  itself  and  the  Tax  Court  in  no 
way  intimated  that  the  parties'  intent  might  have 
been  different  from  the  intent  expressed  in  the  agree- 
ment. As  will  be  seen,  it  is  plain  from  the  agreement, 
and  therefore  undisputed,  that  Rainier  retained  the 
right  to  use  the  trade-marks  "Rainier"  and  "Tacoma" 
on  beer,  ale,  and  other  alcoholic  malt  beverages  out- 
side of  Washington  and  Alaska  and  to  use  the  trade- 
marks on  nonalcoholic  beverages  within  Washington 
and  Alaska,  and  was  to  maintain  the  registration  of 
the  trade-marks  in  Washington  and  Alaska,  and  that 
Seattle,  after  as  well  as  before  the  exercise  of  its 
option  in  1940,  had  only  the  limited  right  to  use  the 
trade-marks  in  AVashington  and  Alaska,  to  use  them 
in  those  areas  only  in  connection  with  the  manufac- 
ture and  sale  of  beer,  ale  and  other  alcoholic  malt 
beverages,  and  could  not  assign  or  license  even  those 
limited  rights  without  Rainier 's  consent.  The  ques- 
tion in  the  case  is  whether  these  undisputed  facts 
establish  a  "sale  of  capital  assets"  within  the  meaning 
of  Section  117  of  the  Internal  Revenue  Code.  Since 
its  decision  in  Dobson  v.  Commissioner,  320  U.  S.  489, 
the  Supreme  Court  has  frequently  determined  whether 
the  facts  found  by  the  Tax  Court  come  within  the 
meaning  of  statutory  language,  as  the  Supreme  Court 
itself  recognized  in  Trust  of  Bingham  v.  Commis- 
sioner, 325  U.  S.  365,  where  it  stated  (p.  371)  : 
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Since  our  decision  in  the  Dohson  case  we 
have  frequently  reexamined,  as  matters  of  law, 
determinations  by  the  Tax  Court  of  the  mean- 
ing of  the  words  of  a  statute  as  applied  to  facts 
found  by  that  court.     *     *     * 

For  this  statement  the  Court  cited  sixteen  of  its  de- 
cisions. To  these  may  be  added  Trust  of  Bingham  v. 
Commissioner,  supra;  Crane  v.  Commissioner,  decided 
April  14,  1947  (1947  P-H,  par.  72,004) ;  McWilliams 
V.  Commissioner,  decided  June  16,  1947  (1947  P-H, 
par.  72,007).  As  the  Supreme  Court  stated  in  the 
Trust  of  Bingham  v.  Commissioner,  supra,  pp.  371- 
372,  questions  whether  the  facts  found  come  within 
the  meaning  of  the  statutory  language — 

are  therefore  questions  of  law,  decision  of  which 
is  unembarrassed  by  any  disputed  question  of 
fact  or  any  necessity  to  draw  an  inference  of 
fact  from  the  basic  findings.  See  Commis- 
sioner V.  Scottish  American  Investment  Co., 
supra.  They  are  "clear  cut"  questions  of  law, 
decision  of  which  by  the  Tax  Court  does  not 
foreclose  their  decision  by  appellate  courts,  as 
in  other  cases.     *     *     * 

***** 

*  *  *  the  statute  [authorizing  determination 
of  whether  decisions  of  the  Tax  Court  are  '4n 
accordance  with  law"]  does  not  leave  the  Tax 
Court  as  the  final  arbiter  of  the  issue  whether 
its  own  decisions  of  questions  of  law  are  right 
or  wrong.     *     *     * 

The  Dohson  case  itself  is  authority  for  the  proposi- 
tion that  only  a  question  of  law  is  presented  when 
the  question  is  whether  the  undisputed  facts  establish 
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a  ''sale  of  a  capital  asset"  within  the  meaning  of 
Section  117.  In  two  of  the  four  cases  covered  by 
the  first  Do!) son  decision  there  was  a  petition  for  re- 
hearing on  which  the  Supreme  Court  filed  an  opinion. 
Dobson  V.  Commissioner,  321  U.  S.  231.  This  de- 
cision is  best  stated  in  the  language  of  the  Supreme 
Court,  which  was  as  follows  (pp.  231-232)  : 

In  these  two  cases  the  Tax  Court  held  that 
recoveries  by  these  taxpayers  in  1939  did  con- 
.  stitute  taxable  income.  It  held,  also,  that  the 
recovery  was  taxable  as  ordinary  income,  de- 
spite taxpayer's  contention  that  it  should  be 
taxed  as  capital  gain  under  §  117  of  the  Internal 
Revenue  Code.  This  contention,  the  petition 
says,  presents  questions  of  law  to  be  determined 
by  this  Court,  rather  than  of  fact  finally  to  be 
determined  by  the  Tax  Court. 

The  weakness  of  taxpayers'  position  lies  in 
the  fact  that  not  every  gain  growing  out  of  a 
transaction  concerning  capital  assets  is  allowed 
the  benefits  of  the  capital  gains  tax  provision. 
Those  are  limited  by  definition  to  gains  from 
*'the  sale  or  exchange"  of  capital  assets.  In- 
ternal Revenue  Code  §117  (2),  (3),  (4),  (5). 

We  certainly  cannot  sajj  that  the  items  in 
question  were  as  matter  of  latv  proceeds  of  the 
**sale  or  exchange^'  of  a  capital  asset.  Harwick 
asserted  a  claim,  and  the  three  other  taxpayers 
involved  in  these  cases  filed  suit,  against  the 
National  City  Company,  demanding  rescission 
of  their  purchases  of  stock.  Their  claims  were 
compromised  or  admitted;  the  taxpayers  seek 
to  link  the  recoveries  resulting  therefrom  with 
their  prior  sales  of  the  stock,  which  resulted 
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in  losses.  The  Tax  Court  did  not  find  as  matter 
of  fact,  and  we  decline  to  say  as  matter  of  law, 
that  such  a  transaction  is  a  ''sale  or  exchange*' 
of  a  capital  asset  in  the  accepted  meaning  of 
those  terms.  Cf.  Helvering  v.  Flaccus  Leather 
Co.,  313  U.  S.  247 ;  Fairbanks  v.  United  States, 
306  U.  S.  436.     *     *     *     [Italics  supplied.] 

Thus,  the  Supreme  Court  did  not  deem  itself  bound 
by  the  Tax  Court's  decision  as  to  whether  on  the 
facts  there  was  a  sale  of  capital  assets;  the  facts  were 
simply  insufficient  to  establish  a  sale.  In  the  present 
case  the  facts  do  furnish  a  basis  for  holding  that,  con- 
trary to  the  Tax  Court's  conclusion,  there  was  not  a 
sale. 

Moreover,  regardless  of  what  interpretation  is 
placed  upon  the  Dohson  doctrine  as  enunciated  in  the 
first  Dohson  decision,  320  U.  S.  489,  the  doctrine  has 
never  been  construed  as  precluding  review  where 
there  is  no  factual  basis  for  the  Tax  Court's  decision. 
This  alone  is  sufficient  basis  for  the  reversal  of  the 
Tax  Court's  decision  in  the  present  case  on  the  first 
issue. 

C.  Under  the  terms  of  the  April  23,  1935,  agreement  Seattle  acquired  only 
a  limited  right  to  use  Rainier's  trade  names  "Rainier"  and  "Tacoma," 
etc. 

The  April  23,  1935,  agreement  between  Seattle  and 
Rainier  makes  it  clear,  and  neither  Rainier  nor  Seattle 
disputes  the  fact,  that  both  before  and  after  July  1, 
1940,  when  Seattle  exercised  the  option  given  it  under 
paragraph  Thirteenth  of  the  agreement,  Seattle  had 
only  a  limited  right  to  use  the  trade  names  "Rainier" 
and  "Tacoma,"  etc.,  held  by  Rainier. 
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The  *' Purchase  Agreement"  part  of  the  April  23, 
1935,  agreement  related  to  the  purchase  by  Seattle 
and  the  sale  by  Rainier  of  a  plant  in  Seattle,  Washing- 
ton, which  had  not  been  used  by  Rainier  as  a  brewery 
since  1915  but  which  after  the  repeal  of  prohibition 
in  1933  was  used  by  Rainier  as  a  warehouse  and  sales 
office  for  the  distribution  in  the  State  of  Washington 
of  the  products  it  manufactured  at  San  Francisco, 
California  (R.  39-41).  Since  Seattle  was  a  "compet- 
ing company"  in  the  State  of  Washington,  as  the 
Tax  Court  found  (R.  41),  and  consequently  had  a 
brewery  of  its  own  in  that  State,  and  since  there  is 
nothing  in  the  record  to  indicate  that  Seattle  needed 
additional  facilities,  the  ** Purchase  Agreement"  part 
of  the  agreement  is  of  no  significance  for  present 
purposes  except  for  the  fact  that  Rainier 's  Seattle 
plant,  after  its  purchase  by  Seattle,  was  to  stand  as 
security  for  the  jrerformance  by  Seattle  of  its  obliga- 
tions under  the  contract. 

The  first  paragraph  of  the  "Licensing  Agreement" 
provided  as  follows  (R.  6^11-612) : 

LICENSING  AGREEMENT 

Seventh:  Rainier  hereby  grants  to  Centuiy 
the  sole  and  exclusive  perpetual  right  and  li- 
cense to  manufacture  and  market  beer,  ale,  and 
other  alcoholic  malt  beverages  within  the  State 
of  Washington  and  the  Territory  of  Alaska 
mider  the  trade  names  and  brands  of  "Rainier" 
and  "Tacoma,"  together  with  the  right  to  use 
within  said  State  and  Territory  any  and  all 
copyrights,  trade-marks,  labels,  or  other  adver- 
tising media  adopted  or  used  by  Rainier  in  con- 
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nection  with  its  beer,  ale,  or  other  alcoholic 
malt  beverages. 

Thus,  Seattle's  license  included  not  only  the  use  of 
the  trade  names  ''Rainier"  and  "Tacoma"  but  the 
right  to  use  any  and  all  copyrights,  trade-marks, 
labels,  or  other  advertising  media  adopted  or  used  by 
Rainier  in  connection  with  its  beer,  ale,  or  other  alco- 
holic malt  beverages.  For  convenience,  the  license  will 
be  referred  to  simply  as  a  right  or  license  to  use  the 
trade  names  "Rainier"  and  'Tacoma."  The  license 
was  limited  geographically  to  the  State  of  Washington 
and  Territory  of  Alaska  and  even  in  that  State  and 
territory  applied  only  in  connection  with  the  manufac- 
ture and  sale  of  beer,  ale,  and  other  alcoholic  malt 
beverages.  Paragraph  Ninth  expressly  provided  (R. 
614): 

It  is  understood  and  agreed,  however  that  Rai- 
nier shall  have  the  sole  and  exclusive  right  to 
manufacture,  sell,  and  distribute  non-alcoholic 
beverages  within  said  territory  imder  said  trade 
names  or  brands  of  ''Rainier"  and  "Tacoma" 
and  any  and  all  other  trade  names  or  brands 
that  it  owns  and  desires  to  use.  [Italics  sup- 
plied.] 

Therefore,  although  Seattle's  license  was,  as  the 
parties  stated,  a  '^sole  and  exclusive  *  *  *  right 
and  license"  to  manufacture  and  sell  beer,  ale,  and 
other  alcoholic  beverages  under  the  trade  names 
"Rainier"  and  "Tacoma"  in  Washington  and  Alaska, 
the  license  was  not  sole  and  exclusive  as  to  either  that 
territory  or  as  to  its  use  in  connection  with  beer,  ale, 
and  other  alcoholic  beverages.    Rainier  retained  both 
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the  right  to  use  the  trade  names  in  Washington  and 
Alaska  on  nonalcoholic  beverages  and  the  right  to  use 
the  trade  names  in  states  and  territories  other  than 
Washington  and  Alaska  on  beer,  ale,  and  other  alco- 
holic malt  beverages — the  products  on  which  it 
licensed  Rainier  to  use  the  trade  names  in  Washing- 
ton and  Alaska.  The  contract  was  even  amended  to 
permit  Rainier  to  distribute  its  "Rainier  Special  Ex- 
port" beer  in  Alaska  so  long  as  Seattle  did  not  re- 
quest that  it  discontinue  such  sales  (R.  690).  Seattle's 
license  was  further  limited  by  the  fact  that  the  agree- 
ment specifically  provided  that  Seattle  could  not  as- 
sign any  of  its  rights  under  the  agreement  without 
Rainier 's  consent  (R.  625).  Rainier,  not  Seattle,  was 
to  maintain  registrations  on  the  trade  names  both  in 
Washington  and  Alaska  (R.  614-615). 

The  agreement  did  not  provide  for  any  change  in 
the  scope  of  Seattle's  license  if  it  exercised  its  option 
and  when  it  did  exercise  the  option  on  July  1,  1940, 
all  that  occurred  was  that  the  lump-sum  payments 
were  substituted  for  the  annual  royalties  which 
Seattle  had  been  paying.  Neither  Rainier  nor  Seattle 
contends  that  Seattle's  license  was  enlarged  in  scope 
by  the  exercise  of  the  option.  The  option  was  simply 
a  right  after  five  years  **of  electing  to  temiinate  all 
royalties  thereafter  payable  hereunder"  [Italics  sup- 
plied] (R.  619). 

The  only  point  on  which  Rainier  and  Seattle  dis- 
agree in  respect  of  the  interpretation  of  the  agree- 
ment is  as  to  whether,  after  the  exercise  of  its  option, 
Seattle  was  bound  by  other  provisions  of  the  agree- 
ment which,  if  not  fulfilled,  might  have  resulted  in  a 
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default  and  consequent  forfeiture  of  the  license. 
Rainier  contended  in  the  Tax  Court  that  the  agree- 
ment did  not  continue  in  effect  after  the  exercise  of 
the  option,  because  the  Seattle  plant  was  to  be  secur- 
ity for  the  performance  of  Seattle's  obligations  under 
the  agreement  and  paragraph  Fifth  provided  for  re- 
lease of  that  security  upon  exercise  of  the  option,  and 
that,  therefore,  after  the  exercise  of  the  option  Rain- 
ier no  longer  had  the  right  to  terminate  the  agreement 
on  default  of  its  provisions  by  Seattle.  (See,  e.  g.,  R. 
135).  Seattle,  on  the  other  hand,  contended  in  the 
Tax  Court  and  contends  here  that  the  contract  did  re- 
main in  effect  and  that  its  license  was  good  for  only 
such  time  as  it  continued  to  comply  with  the  pro- 
visions of  the  agreement.  The  Tax  Court  in  its  opin- 
ion in  the  Seattle  case,  on  which  its  decision  in  the 
present  case  was  based,  stated  that  it  was  doubtful 
whether  the  conditions  of  the  agreement  survived  the 
exercise  of  the  option  but  assumed  that  the  conditions 
did  survive  the  agreement  and  minimized  their  effect, 
stating  that  they  were  for  the  mutual  benefit  of  both 
parties  and  that  the  forfeiture  clause  of  the  agree- 
ment was  no  longer  operative  in  a  real  sense  (R.  61- 
62,  66,  No.  11467). 

While  we  do  not  think  that  the  resolution  of  this 
point  is  essential  to  a  reversal  of  the  Tax  Court's  de- 
cision, it  should  be  noted  that  Rainier 's  position  finds 
little,  if  any,  support  in  the  record.  Certainly,  there 
is  no  basis  for  Rainier 's  contention  that  the  agreement 
did  not  remain  in  effect  after  the  exercise  of  the  option 
by  Seattle,  for  the  agreement  not  only  contains  no  pro- 
vision for  its  termination  upon  exercise  of  the  option 
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but  Rainier  itself  treated  the  agreement  as  still  effec- 
tive. After  the  exercise  of  the  option,  Rainier,  in 
consideration  of  the  advance  payment  of  two  of  the 
promissory  notes  given  by  Seattle,  agreed  that  the 
territory  described  in  the  April  23,  1935,  agreement 
*' shall  be  enlarged  so  as  to  include  the  State  of  Idaho '^ 
(R.  705).  Under  the  agreement  Seattle  was  required, 
among  other  things,  to  purchase  malt  from  Rainier 
and  could  not  assign  its  rights  under  the  agreement 
without  Rainier 's  consent  (R.  619-620,  625).  Rainier 
treated  these  provisions  as  still  effective  after  the  exer- 
cise of  the  option  by  Seattle,  for  on  November  25, 1942, 
Rainier  wrote  to  Seattle  stating  (R.  709-710)  : 

Second.  We  have  further,  in  consideration 
of  your  obtaining  the  advance  payment  of  the 
two  promissoiy  notes  hereinbefore  referred  to 
[the  last  two,  Nos.  4  and  5],  released  and  do 
hereby  release  Seattle  Brewing  &  Malting  Com- 
pany and  its  successors  in  interest,  of  and  from 
all  past,  present  or  future  claims  or  obligations 
existing  or  arising  out  of  the  provisions  of  Para- 
graph XIV  of  the  Miscellaneous  provisions  of 
said  agreement  of  April  23, 1935,  with  reference 
to  the  purchase  of  malt. 

Third.  We  do  further,  in  consideration  of 
your  obtaining  the  advance  payment  of  the  notes 
hereinbefore  referred  to,  agree  that  the  license 
granted  by  the  terms  of  said  agreement  of  April 
23,  1935,  and  the  amendment  thereof  dated 
April  13,  1942,  extending  the  territory  covered 
thereby  to  include  the  state  of  Idaho,  shall  be 
considered  amended  as  to  Paragraph  XXIV  of 
said  agreement  of  April  23,  1935,  so  that  the 
right  to  manufacture  and  sell  beer  under  the 
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trade  names  ''Rainier"  and  "Tacoma"  within 
the  territories  covered  by  said  agreement  may 
by  the  Seattle  Brewing  &  Malting  Company  be 
extended  to  any  plant  or  plants  of  any  brewing 
company  located  within  the  states  of  Washing- 
ton, Idaho  or  the  Territory  of  Alaska  of  which 
the  Seattle  Brewing  &  Malting  Company  may 
be  the  owner  or  in  control,  this  without  the 
necessity  of  securing  the  written  consent  of  the 
undersigned  in  connection  therewith. 

Rainier  did  not  release  Seattle  from  its  other  obliga- 
tions under  the  agreement  and,  since  Rainier  regarded 
matters  in  the  agreement  as  the  proper  subjects  of 
release  for  a  consideration,  Rainier  must  necessarily 
also  have  considered  Seattle  *s  other  obligations  as  re- 
maining in  effect  after  the  exercise  of  the  option. 
These  included  Seattle's  obligations  to  maintain  at  all 
times  the  quality  of  its  "Rainier"  and  "Tacoma"  beer, 
ale  and  other  alcoholic  malt  beverages  at  least  equal  to 
the  quality  of  similar  products  manufactured  and 
marketed  under  the  trade-names  by  Rainier  (R.  615)  ; 
to  increase  the  volume  of  "Rainier"  and  "Tacoma" 
beer  sold  in  its  territory  so  that  it  should  be  equal  to 
the  volume  of  sales  of  all  other  such  products  manu- 
factured and  sold  by  Seattle  (R.  620)  ;  "as  long  as  this 
agreement  shall  remain  in  force,"  to  expend  in  ad- 
vertising its  "Rainier"  and  "Tacoma"  products  an 
amount  per  barrel  equal  and  equivalent  to  the  amount 
per  barrel  expended  by  it  in  advertising  other  bever- 
ages manufactured  and  sold  by  it  under  any  and  all 
other  brands  within  the  territory  described  in  the 
agreement  (R.  620)  ;  and  to  sell  its  surplus  "Rainier" 


44 

and  *'Tacoma"  products  to  Rainier  for  sale  outside 
Seattle's  territory  (R.  621).  Obviously,  these  pro- 
visions were  important  to  Rainier,  which  was  selling 
*' Rainier"  and  ''Tacoma"  beer  in  neighboring  states 
and  had  the  right  to,  and  probably  was,  selling  non- 
alcoholic beverages  in  Washington  and  Alaska  under 
the  trade  names  ' '  Rainier ' '  and  ' '  Tacoma. ' '  The  main- 
tenance of  volume  production,  quality,  and  advertising 
by  Seattle  certainly  was  beneficial  to  Rainier  and,  con- 
versely, the  failure  by  Seattle  to  maintain  volume  pro- 
duction, quality,  and  advertising  would  have  adversely 
affected  Rainier's  sales  of  products  under  the  trade 
names.  That  no  doubt  was  the  reason  for  the  inclu- 
sion of  the  provisions  in  the  first  place.  Since  they 
were  part  of  the  agreement  and  Rainier,  as  already 
shown,  considered  the  agreement  as  remaining  in  effect 
after  Seattle's  exercise  of  its  option,  i:>aragrapli 
Twenty-Second  of  the  agreement  also  remained  in 
effect.  That  paragraph  provided  in  part  as  follows 
(R.  624)  : 

Twenty-second:  In  the  event  that  Century 
shall  fail  to  fully  and  prom})tly  carry  out  the 
terms  and  provisions  of  this  agreement  or  to 
pay,  in  the  manner  and  at  the  times  herein  pro- 
vided, the  payments  herein  agreed  to  be  paid 
by  it,  and  such  failure  continues  for  a  period  of 
thirty  (30)  days  after  written  notice  to  it  by 
Rainier,  then  and  in  that  event,  such  failure 
shall  be  and  become  an  event  of  default,  and 
Rainier  shall  cancel  this  agreement  by  written 
notice  to  Century  [Seattle].  Upon  Rainier  so 
notifying  Century  [Seattle]  any  and  all  rights 
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of   Century  hereunder    [Seattle]    shall   imme- 
diately terminate.     *     *     * 

After  Seattle  had  paid  off  the  $1,000,000  in  promissory 
notes,  a  default  could  not  occur  by  reason  of  Seattle's 
failure  to  pay,  but  paragraph  Twenty-second,  just 
quoted,  also  contemplated  a  default  for  failure  "to 
fully  *  *  *  carry  out  the  terms  and  provisions  of 
this  agreement"  and  such  a  default  could  obviously 
occur  just  as  well  after  the  execution  of  the  option 
as  before.  The  agreement  does  not  state  that  either 
it  or  the  default  provision  was  to  become  ineffective 
upon  exercise  of  the  option.  If  the  parties  had 
intended  that  either  should  become  ineffective,  they 
could  very  easily  have  so  stated  in  the  agreement. 
Instead,  the  agreement  makes  no  provision  for  a  differ- 
ence in  Seattle's  status  after  the  exercise  o'f  the  option 
except  as  to  the  amount  of  and  time  for  the  payments 
Seattle  was  to  make  for  the  license.  In  Washington 
particularly.  Rainier  of  course  still  had  a  vital  inter- 
est in  the  maintenance  of  the  quality  of  "Rainier" 
and  "Tacoma"  beer  by  Seattle  and  in  the  advertising 
and  maintenance  of  the  volume  of  production,  for 
Rainier  sold  "Rainier"  beer  in  the  neighboring  State 
of  Oregon  and  was  entitled  to,  and  may  have,  sold 
nonalcoholic  beverages  in  Washington  under  the 
trade  name  "Rainier."  Moreover,  the  very  fact  that 
Rainier  had  not  given  Seattle  the  right  to  assign  its 
rights  under  the  April  23,  1935,  agreement  shows  that 
Rainier  necessarily  retained  the  reversion  in  Seattle's 
license  and,  of  course,  a  reversion  could  occur  only  by 
reason  of  some  failure  on  the  part  of  Seattle. 

750538 — 17 4 
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D.  Seattle's  acquisition  of  the  limited  right  to  use  Rainier's  trade  names 
"Rainier"  and  'Tacoma,"  etc.,  did  not  constitute  a  transfer  of  "property" 
essential  to  a  "sale" 

It  is  axiomatic  that  a  transfer  cd  "property''  is 
essential  to  a  "sale"  (Ratigan  v.  United  States,  88 
F.  2d  919,  921  (C.  C.  A.  9tli),  certiorari  denied,  301 
U.  S.  705,  rehearing  denied,  302  U.  S.  774)  and  the 
property  right  in  a  trade-mark  has  been  well  defined. 
As  the  Supreme  Court  recently  stated  in  Champion 
Spark  Plug  Co.  v.  Sanders,  decided  by  the  Supreme 
Court  April  28,  1947,  referring  to  its  opinion  in  Pres- 
tonettes.  Inc.  v.  Coty,  264  U.  S.  359— 

Mr.  Justice  Holmes  stated,  "A  trade-mark  only 
gives  the  right  to  prohibit  the  use  of  it  so  far  as 
to  protect  the  owner's  good  will  against  the  sale 
of  another's  product  as  his.     *     *     *" 

Similarly,  in  Hanover  Milling  Co.  v.   Metcalf,  240 
U.  S.  403,  413,  414,  it  was  stated  that  a  trade-mark — 

is  a  property  right  but  only  in  the  sense  that  a 
man's  right  to  the  continued  enjoyment  of  his 
trade  reputation  and  the  good  will  that  flows 
from  it,  free  from  unwarranted  interference  by 
others,  is  a  property  right,  for  the  protection 
of  w^hich  a  trade-mark  is  an  instrumentality. 
***** 

In  short,  the  trade-mark  is  treated  as  merely 
a  protection  for  the  good  will,  and  not  the  sub- 
ject of  property  except  in  connection  with  an 
existing  business.     *     *     * 

Again  in  United  Drug  Co.  v.  Rectanus  Co.,  248  U.  S. 
90,  97,  it  was  stated  that — 

There  is  no  such  thing  as  property  in  a  trade- 
mark except  as  a  right  appurtenant  to  an  estab- 
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lished  business  or  trade  in  connection  with 
which  the  mark  is  employed.  *  *  *  the 
right  to  a  particular  mark  grows  out  of  its  use, 
not  its  mere  adoption;  its  function  is  simply 
to  designate  the  goods  as  the  product  of  a 
particular  trader  and  to  protect  his  good  will 
against  the  sale  of  another's  product  as  his; 
and  it  is  not  the  subject  of  property  except  in 
connection  with  an  existing  business.     *     *     * 

These  decisions  sufficiently  establish  that  the  only 
''property"  in  a  trade-mark  is  the  continued  enjoy- 
ment and  protection  of  the  owner's  trade  reputation 
and  good  will — a  type  of  "property"  which  neces- 
sarily follows  the  business  itself."*  As  this  Court 
stated  in  California  Packing  Corp.  v.  Sun-Maid  R. 
Groivers,  81  F.  2d  674,  678— 

A  manufacturer  cannot  make  a  valid  assign- 
ment of  a  trade-mark  and  continue  the  manu- 
facture or  sale  of  the  same  products  in 
connection  with  which  the  trade-mark  was 
used.  Eiseman  v.  Schiffer  (C.  C.)  157  F.  473; 
hidependent  Baking  Powder  Co,  v.  Boorman 
(C.  C.)  175  F.  448. 

Assuming  that  good  will  is  a  capital  asset  within 
the  meaning  of  the  capital  gains  provisions,  it  never- 
theless appears  that  in  exercising  its  option  Seattle 
did  not  acquire  the  ''property"  in  or  represented  by 
the  trade-marks  "Rainier"  and  "Tacoma"  and,  ac- 
cordingly, that  the  exercise  of  the  option  could  not 
have   resulted   in   a   sale.     Rainier   remained   in   the 

*  A  trade-mark  may  be  licensed  when  it  remains  associated  with 
the  same  product.  See  E.  F.  Prichard  Co.  v.  Consumers  Brewing 
Co.,  136  F.  2d  512  (C.  C.  A.  6th),  certiorari  denied,  321  U.  S.  763. 
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same  business,  continued  to  manufacture  and  sell 
** Rainier"  beer,  and  had  the  right  to  use  the  trade- 
marks on  non-alcoholic  beverages  in  Washington  and 
Alaska.  The  4;rade-marks  and  the  protection  of  good- 
will and  trade  reputation  which  they  represented  re- 
mained attached  to  Rainier 's  business  after  the  exer- 
cise by  Seattle  of  its  option,  since  Rainier  did  not 
sell  its  business  to  Seattle/  Thus,  by  the  April  23, 
1935,  agreement,  both  before  and  after  the  exercise 
of  the  option,  Rainier  simply  relinquished  a  part  of 
the  protection  represented  by  the  trade  names;  in 
other  words.  Rainier  sanctioned  a  limited  infringe- 
ment by  Seattle  on  Rainier 's  trade-mark  rights.  In  a 
broad  sense  this  might  be  regarded  as  a  transfer  of 
part  of  Rainier's  good  will,  but  Rainior's  good  will 
was  not  "property"  unless  it  was  transferred  along 
with  Rainier's  business,  which  it  was  not.  Thus, 
there  was  no  actual  transfer  of  the  ''property"  repre- 
sented by  the  trade-marks.  Cf.  United  States  v.  Fair- 
hanks,  95  F.  2d  794  (C.  C.  A.  9th),  affinned,  306 
U.  S.  436. 

The  transaction  was  similar  to  other  transactions 
which  have  held  to  result  in  ordinary,  rather  than 
capital,  income.  In  Yost  v.  Commissioner,  155  F.  2d 
121  (C.  C.  A.  9th),  the  taxpayer,  who  was  the  majority 
stockholder  in  Tricoach,  received  lump  sum  payments 
as  consideration  for  his  consent  to  a  discontinuance  of 
Tricoach 's  business  and  a  sale  of  its  facilities  to  the 
Newells,  the  other  two  stockholders,  who  had  an  op- 

^  Rainier's  business  had  been  carried  on  from  San  Francisco  for 
years.  The  Seattle,  Washington,  plant  it  sold  to  Seattle  was  used 
merely  for  storage  and  as  a  distribution  center. 
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portunity  for  employment  with  the  American  Car 
and  Foundry  if  they  could  obtain  the  facilities  of  Tri- 
coach.  The  purchase  price  of  the  facilities  was  paid 
by  the  Newells  to  Tricoach  and  Tricoach  then  dis- 
tributed the  proceeds  to  the  stockholders,  according  to 
their  respective  interests,  under  an  agreement  that 
the  distributions  would  be  returned  if  Tricoach  re- 
sumed business.  The  taxpayer,  who  had  received  the 
lump-sum  payments  for  his  consent  to  the  discontin- 
uance of  business  and  the  sale  to  the  Newells,  still 
retained  his  stock,  which  gave  him  power  to  demand 
the  return  of  the  distributed  funds  if  Tricoach  re- 
sumed business.  He  contended  that  the  transaction 
of  the  sale  of  the  plant  facilities  was  a  liquidation  of 
the  corporate  assets  by  which  the  stock  he  owned  had 
been  merged  into  the  promises  of  the  Newells  to  pay 
the  consideration  for  his  consent  and  vote  for  the 
sale.  This  Court  held  that  the  stock  was  still  owned 
by  the  taxpayer  and  had  not  been  sold  or  exchanged 
within  the  meaning  of  Section  117  of  the  Internal 
Revenue  Code  and  that  the  money  the  taxpayer  re- 
ceived from  the  Newells  for  his  agreement  to  consent 
and  vote  for  the  sale  of  the  facilities  of  Tricoach 
and  not  to  continue  in  business  was  ordinary,  not 
capital,  income.  In  the  instant  case  Rainier  too  had 
merely  consented  to  something  for  a  consideration  but 
retained  the  ownership  of  that  which  could  have  been 
the  subject  of  sale.  In  Hale  v.  Helvering,  85  F.  2d 
819  (App.  D.  C),  it  was  held  that  the  compromise  of 
notes  which  the  maker  was  able  to  pay  was  not  the 
sale  of  a  capital  asset.  The  Court  there  stated 
(p.  821)  : 


50 

Neither  business  men  nor  lawyers  call  the  com- 
promise of  a  note  a  sale  to  the  maker.  In  point 
of  law  and  in  legal  parlance  property  in  the 
notes  as  capital  assets  tvas  extinguished,  not 
sold.     *     *     *     [Italics  supplied.] 

Similarly,  in  the  instant  case  Rainier 's  property  as 
represented  by  the  trade-marks  ''Rainier"  and  "Ta- 
coma"  was  partially  extinquished,  not  sold,  under  the 
April  23,  1935,  agreement  and  Seattle's  exercise  of  its 
option.  Cf.  Helvering  v.  Flaccus  Leather  Co.,  313 
U.  S.  247. 

United  States  v.  Adamsoyi,  decided  by  this  Court  on 
May  16,  1947  (1947  P-H,  par.  72,474),  is  not  in  con- 
flict with  our  position  here.  In  that  case  it  was  held 
that  the  taxpayer  had  made  a  sale  of  capital  assets  in 
transferring  his  undivided  one-half  interest  in  part- 
nershij)  assets  which  included  two  contracts  of  sale 
involving  patent  and  trade-mark  rights.  The  tax- 
payer had  been  a  partner  with  his  brother  and  the 
two  contracts  of  sale  had  originally  been  executed  by 
the  partnership  and  the  partnership  later  repudiated 
by  the  other  brother.  The  taxpayer,  after  obtaining  a 
judgment  that  he  had  a  one-half  undivided  interest  in 
all  of  the  assets  of  the  partnership,  entered  into  a 
four-party  contract  whereby,  for  a  consideration  pay- 
able in  installments,  he  transferred  his  entire  interest 
in  the  partnership  assets,  which  included  his  interest 
in  the  two  contracts  of  sale  and  any  interest  he  may 
have  had  in  the  patent  and  trade-mark.  The  holding 
that  the  taxpayer  had  made  a  sale  of  capital  assets 
was  based  primarily  on  the  fact  that  he  had  made  a 
transfer  of  all  of  his  interest  in  the  remaining  assets 
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of  the  partnership.  The  Court  was  not  required  to 
determine  whether  the  two  contracts  of  sale  were  sales 
rather  than  licenses. 

E.  Even  assuming  that  the  transaction  between  Rainier  and  Seattle  was  a 
transfer  of  "property,"  the  result  was  nevertheless  a  license  and  not  a 
sale 

As  the  Tax  Court  recognized  (R.  60,  No.  11467),  a 
lump  simi  payment  does  not  necessarily  imply  a  sale 
as  distinguished  from  a  license.  While  a  royalty  is 
usually  paid  at  a  specified  rate  and  periodically,  a 
lump  sum  payment  may  also  be  a  royalty  if  it  is  paid 
by  a  licensee  to  a  licensor  for  the  use  of  something. 
Eohmer  v.  Commissioner,  153  F.  2d  61  (C.  A.  A.  2d), 
certiorari  denied,  328  U.  S.  862;  Sabatim  v.  Commis- 
sioner, 98  F.  2d  753  (C.  A.  A.  2d)  ;  Hazeltine  Corp.  v. 
Zenith  Radio  Corp.,  100  F.  2d  10,  16-17  (C.  A.  A. 
7th).  As  the  Circuit  Court  of  Appeals  for  the  Tenth 
Circuit  stated  in  Commissioner  v.  Affiliated  Enter- 
prises, 123  F.  2d  665,  668— 

While  payment  ordinarily  is  at  a  certain  rate 
for  each  article  or  certain  percent  of  the  gToss 
sale,  that  in  itself  is  not  determinative.  The 
purpose  for  which  the  payment  is  made  and  not 
the  manner  thereof  is  the  determining  factor. 
[Italics  supplied.] 

To  the  same  e:ffect,  see  Rohmer  y.  Commissioner, 
supra. 

Seattle 's  right  to  the  use  of  the  trade-marks 
** Rainier"  and  *'Tacoma"  was  not  enlarged  by  the 
exercise  of  its  option  and  execution  of  the  five  promis- 
sory notes  aggregating  $1,000,000.  The  promissory 
notes,  or  lump  sum  payments,  were  merely  a  substi- 
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tute  for  the  annual  payments  on  a  barrelage  basis 
previously  paid  by  Seattle  and,  since  those  annual 
payments  were  considered  to  be  and  were  in  fact  roy- 
alties for  a  license,  the  lump  sum  obligations  also 
represented  royalties.  In  Hort  v.  Commissioner,  313 
U.  S.  28,  Hort,  who  had  received  $140,000  in  consid- 
eration for  the  cancellation  of  a  lease  of  premises, 
contended  that  the  $140,000  was  capital  rather  than 
ordinary  income.  The  Supreme  Court,  after  stating 
that  Section  22  (a)  defines  gross  income  as  includ- 
ing rent,  continued  as  follows  (pp.  30-32)  : 

Plainly  this  definition  reached  the  rent  paid 
prior  to  cancellation  just  as  it  would  have  em- 
braced subsequent  payments  if  the  lease  had 
never  been  canceled.  It  would  have  included  a 
prepayment  of  the  discounted  value  of  unma- 
tured rental  payments  whether  received  at  the 
inception  of  the  lease  or  at  any  time  thereafter. 
Similarly,  it  would  have  extended  to  the  pro- 
ceeds of  a  suit  to  recover  damages  had  the  Irv- 
ing Trust  Co.  breached  that  lease  instead  of 
concludmg  a  settlement.  *  *  *  That  the 
amount  petitioner  received  resulted  from  nego- 
tiations ending  in  cancellation  of  the  lease 
rather  than  from  a  suit  to  enforce  it  cannot 
alter  the  fact  that  basically  the  payment  ivas 
merely  a  substitute  for  the  rent  reserved  in  the 
lease.     *     *     * 

The  consideration  received  for  cancellation 
of  the  lease  was  not  a  return  of  capital.  We 
assume  that  the  lease  was  '* property,"  whatever 
that  signifies  abstractly.  *  *  *  Where,  as 
in  this  case,  the  disputed  amount  ivas  essentially 
a  substitute  for  rental   payments   which   §  22 
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(a)  expressly  characterizes  as  gross  income,  it 

must  he  regarded  as  ordinary  income,  and  it  is 

immaterial  that  for  some  purposes  the  contract 

creating  the  right  to   such  payments  may  be 

treated  as  "property"  or  ''capital." 

***** 

The  cancellation  of  the  lease  involved  nothing 
more  than  relinquishment  of  the  right  to  future 
rental  payments  in  return  for  a  present  sub- 
stitute payment  and  possession  of  the  leased 
premises.     *     *     *     [Italics  supplied.] 

While  the  parties'  conception  of  the  legal  effect  of 
a  transaction  is  not  controlling,  it  is  at  least  signifi- 
cant that  Rainier  itself  apparently  assumed  that  Se- 
attle had  nothing  more  than  a  license  after  the  exer- 
cise of  the  option  by  Seattle  and  that  the  promissory 
notes  aggregating  $1,000,000  constituted  a  liunp-sum 
royalty.  Under  date  of  July  1,  1940,  the  president 
of  Rainier  called  a  special  meeting  (1)  to  consider  a 
recent  proposal  submitted  by  Seattle  and  approving 
the  action  of  the  officers  of  Rainier  in  relation  thereto 
(R.  741)  and  (2)  to  consider  and,  if  advisable,  take 
action  upon  any  and  all  matters  relating  to  the  tender 
by  Seattle  of  its  promissory  notes  aggregating  $1,000,- 
000  ''for  a  perpetual  license"  to  use  the  trade  names 
"Rainier"  and  "Tacoma"  in  the  State  of  Washing- 
ton and  Territory  of  Alaska  and  to  accept  those  notes 
as  consideration  therefor  (R.  742).  On  the  follow- 
ing day,  at  the  special  meeting  so  called,  the  board 
of  directors  of  Ranier  adopted  a  resolution  author- 
izing its  officers  to  accept  the  five  promissory  notes 
aggregating  $1,000,000  pursuant  to  the  provisions  of 
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paragraph  Thirteenth  of  the  agreement  (R.  743-744) 
and,  with  respect  to  the  proposal  submitted  by  Se- 
attle and  referred  to  in  the  notice  of  the  meeting, 
adopted  a  resolution  approving  the  action  of  its 
officers  and  executive  committee  in  refusing  to  ac- 
cept the  proposal  of  Seattle,  which  was  to  amend  the 
April  23,  1935,  agreement  so  as  to  provide  for  the 
payment  of  Seattle  of  $400,000  in  cash  before  Janu- 
ary 2,  1941,  and  the  execution  of  promissory  notes 
aggregating  $600,000  payal^le  over  a  period  of  five 
years  in  consideration  of  Rainier 's  granting  Seattle 
*'a  perpetual  license"  to  manufacture  and  sell  its 
products  under  the  trade  names  ''Rainier"  and 
*'Tacoma"  in  Oregon  and  Idaho  ''without  further 
consideration  or  payment  of  royalties"  (R.  742-743). 
Later,  on  April  11,  1942,  Seattle  offered  to  pay  in 
April  1942,  the  two  notes  due  July  1,  1942,  and 
July  1,  1943,  if  Rainier  would  give  Seattle  a  letter 
adding  the  State  of  IdaJio  to  the  agreement  of  April 
23,  1935  (R.  703-704).  In  answer  Rainier  wrote 
referring  to  the  April  23,  1935,  agreement  and  stating 
as  follows  (R.  705-706)  : 

In  consideration  of  your  paying  the  principal 
and  interest  to  date  of  payment  of  your  two 
promissory  notes,  each  in  the  principal  sum  of 
$200,000,  and  payable  to  the  undersigned  on 
July  1,  1942,  and  July  1,  1943,  respectively,  it 
is  agreed  that  the  territory  described  in  the  agree- 
ment shall  be  enlarged  so  as  to  include  the  State 
of  Idaho,  and  you  are  hereby  granted,  subject 
to  all  the  terms  and  provisions  of  the  agree- 
ment, the  sole  and  perpetual  right  and  license 
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to  manufacture  and  market  beer,  ale,  and  other 
alcoholic  malt  beverages  within  the  State  of 
Idaho  under  the  trade  names  and  brands  of 
*' Rainier"  and  "Tacoma,"  without  the  payment 
of  any  royalty  therefor  other  than  the  payment 
of  the  remaining  promissory  notes  heretofore 
given  by  the  Seattle  Brewing  &  Malting  Com- 
pany in  settlement  of  all  royalty  payments 
under  said  agreem,ent  of  April  23,  1935.  The 
undersigned  hereby  expressly  reserves  the  right 
to  manufacture  and/or  market  beer,  ale,  and 
other  alcoholic  malt  beverages  within  the  State 
of  Idaho  under  trade  names  and  brands  other 
than  '*  Rainier"  and  '*Tacoma."  [Italics 
supplied.] 

William  F.  Humphrey,  who  was  formerly  the  general 
counsel  of  Rainier  (R.  418-419),  participated  in  the 
negotiations  leading  up  to  the  execution  of  the  April 
23,  1935,  agreement  (R.  419)  and  appeared  before  the 
Tax  Court  on  Rainier 's  behalf,  testified  that  when 
they  discussed  the  question  of  royalties  during  the 
negotiations  (R.  425) — 

it  was  suggested  that  then  they  [Seattle]  would 
want  to,  after  five  years  have  the  right  or  some 
period  of  time,  the  right  to  acquire  perpetual 
royalties.     [Italics  supplied.] 

There  was  some  evidence  that  Seattle's  option  was 
regarded  as  a  right  to  purchase  but  this  evidence  was 
inconsequential.  It  consisted  of  a  reference  by  Dun 
&  Bradstreet  to  the  exercise  of  the  option  as  a  pur- 
chase (R.  818)  ;  a  newspaper  account,  supposedly  at- 
tributable to  the  president  of  Seattle,  that  Seattle  was 
privileged  to  make  an  outright  purchase  for  $1,000,000 
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(R.  483)  ;  and  a  statement  in  Rainier 's  annual  state- 
ment for  1940  that  the  $1,000,000  **was  received  in 
consideration  of  the  sale  of  certain  intangible  assets" 
(R.  810). 

In  any  event,  assuming  that  ''property"  was  in- 
volved in  the  transaction  between  Rainier  and  Seattle, 
no  sale  resulted  from  the  exercise  of  the  option  by 
Seattle.  To  constitute  a  sale,  there  must  be  a  transfer 
of  the  ahsolute  and  general  property  in  a  thing  (Butler 
V.  Thomson,  92  U.  S.  412,  415;  In  re  Grand  Union  Co., 
219  Fed.  353,  356  (C.  C.  A.  2d),  certiorari  denied  suh 
nom.  Hamilton  Inv.  Co.  v.  Ernst,  238  U.  S.  626,  and 
appeal  dismissed,  238  U.  S.  647)  or,  as  sometimes 
stated,  a  transfer  of  title  {Hale  v.  Helvering,  85  F.  2d 
819,  821  (App.  D.  C.)  ;  Sahatini  v.  Commissioner,  98 
F.  2d  753  (C.  C.  A.  2d) ;  MacDonald  v.  Commissioner, 
76  F.  2d  513,  514  (C.  C.  A.  2d) ;  Palmer  v.  Jordan 
Mach.  Co.,  186  Fed.  496,  512  (N.  D.  N.  Y.),  modified, 
192  Fed.  42  (C.  C.  A.  2d)  ;  De  Bary  v.  I>unne,  172  Fed. 
940,  942  (D.  Ore.)).  The  rights  Seattle  received  were 
exceedingly  limited,  as  we  have  already  shown,  and 
Seattle  obviously  did  not  receive  the  absolute  and  gen- 
eral property  in  anything  as  a  result  of  the  exercise 
of  its  option.  Rainier  retained  the  use  of  the  trade 
names  ''Rainier"  and  "Tacoma"  except  in  connection 
with  alcoholic  malt  beverages  sold  in  Washington  and 
Alaska,  and  retained  the  protection  of  its  good  will 
and  trade  reputation  represented  by  those  trade-marks 
except  for  the  limited  infringement  it  authorized  by 
Seattle.  Seattle  did  not  receive  the  right  to  assign 
its  limited  rights  and  even  the  Tax  Court  recognized 
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(R.  62,  No.  11467)  that  ''The  right  of  alienation  is  one 
of  the  essential  incidents  of  a  right  of  property." 
The  transaction  was  therefore  not  converted  into  a  sale 
by  Seattle's  exercise  of  its  option.  See  Smith  v.  Den- 
tal Products  Co.,  140  F.  2d  140  (C.  C.  A.  7th). 

It  is  not  a  valid  argument  to  say  that  a  "license" 
may  in  a  loose  sense  be  deemed  a  "sale."    A  "sale" 
within  the  meaning  of  the  capital  gains  provisions  of 
the  Internal  Revenue  Code  means  a  transaction  which 
qualifies  legally  as  a  "sale"  and  is  commonly  under- 
stood to  be  encompassed  by  that  word.    Hale  v.  Hel- 
vering,  85  F.  2d  819,  822  (App.  D.  C.)     A  lease  has 
been  held  by  the   Supreme  Court  not  to   constitute 
a  "sale"  for  tax  purposes  and  there  is  no  more  reason 
for  assuming  that  a  license  should  be  deemed  a  sale. 
In  Burnet  v.  Harmel,  287  U.  S.  103,  the  taxpayer,  the 
owner  in  fee  of  Texas  oil  lands,  executed  oil  and  gas 
leases  of  the  lands  for  three  years  and  as  long  there- 
after as  oil  or  gas  should  be  i^roduced  from  them  by 
the  lessee,  in  return  for  bonus  payments  aggregating 
$57,000  in  cash  and  stipulated  royalties  measured  by 
the  production  of  oil  and  gas  by  the  lessee.     The  Court 
noted  that  under  Tax  law  an  oil  and  gas  lease  operates 
immediately  upon  its  execution  to  pass  the  title  of  the 
oil  and  gas  in  place  to  the  lessee,  but  nevertheless  held 
that   the   bonus   payments   aggregating   $57,000   con- 
stituted ordinary  income,  not  gain  from  the  sale  or 
exchange  of  a  capital  asset.     Among  other  things,  the 
Court  stated  (pp.  107,  112)  : 

Moreover,   the   statute   speaks   of   a   "sale," 
and  these   leases   would  not  generally   be   de- 
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scribed  as  a  "sale"  of  the  mineral  content  of 
the  soil,  using  the  term  either  in  its  technical 
sense  or  as  it  is  commonly  miderstood.  Nor 
would  the  payments  made  by  lessee  to  lessor 
generally  be  denominated  the  purchase  price 
of  the  oil  and  gas.  By  virtue  of  the  lease,  the 
lessee  acquires  the  privilege  of  exploiting  the 
land  for  the  production  of  oil  and  gas  for  a 
prescribed  period;  he  may  explore,  drill,  and 
produce  oil  and  gas,  if  found.  Such  operations 
with  respect  to  a  mine  have  been  said  to  re- 
semble a  manufacturing  business  carried  on  by 
the  use  of  the  soil,  to  which  the  passing  of  title 
of  the  minerals  is  but  an  incident,  rather  than 
a  sale  of  the  land  or  of  any  interest  in  it  or 
in  its  mineral  content.  [Citing  cases.] 
*  *  *  *  * 

Bonus  and  royalties  are  both  considei'ation  for 
the  lease,  and  are  income  of  the  lessor.  We 
cannot  say  that  such  payments  hy  the  lessee  to 
the  lessor,  to  he  retained  by  him  regardless  of 
the  production  of  any  oil  or  gas,  are  any  more 
to  he  taxed  as  capital  gains  than  royalties  which 
are  measured  hy  the  actual  production.  *  *  ♦ 
[Italics  supplied.] 

Similarly,  in  Bankers  Coal  Co.  v.  Burnet,  287  U.  S. 
308,  it  was  held  that  stipulated  royalties  received  for 
the  assignment  of  a  lease  of  coal  lands  were  ordinary 
income,  not  the  sale  price  of  capital  assets,  despite  the 
fact  that  under  state  law  title  to  the  coal  in  ]3lace 
passed  to  the  lessor  immediately  upon  execution  of 
the  lease.  See  also,  Esperson  v.  Commissioner,  127 
F.  2d  370,  372  (C.  C.  A.  5th)  ;  Ilogan  v.  Commissioner, 
141  P.  2d  92  (C.  C.  A.  5th),  certiorari  denied,  323 
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U.  S.  710;  West  v.  Commissioner,  150  F.  2d  723 
(C.  C.  A.  5th),  certiorari  denied,  326  U.  S.  795. 

In  these  cases  the  lump  sum  payment,  or  advance 
royalty,  was  regarded  as  ordinary  income  in  a  situa- 
tion where  the  lessor  had  merely  retained  some  eco- 
nomic interest  in  the  oil  or  gas  or  coal  in  place.  Had 
there  been  an  outright  sale  of  the  mineral  interests; 
that  is,  a  transfer  of  the  absolute  and  general  prop- 
erty in  the  oil  and  gas,  the  transaction  would  have 
been  treated  as  a  sale  and  the  lump-sum  payment  the 
sale  price.  Anderson  v.  Commissioner,  81  F.  2d  457 
(CCA.  10th). 

In  the  present  case,  as  in  these  other  cases,  Rainier 
retained  an  economic  interest  in  (and  also  legal  title 
to)  the  trade-marks  "Rainier"  and  "Tacoma,"  and 
the  arrangement  with  Seattle,  instead  of  constituting 
a  transfer  of  the  absolute  and  general  property  repre- 
sented by  those  trade-marks,  was  the  grant  of  a  right 
to  a  limited  use  of  the  trade-marks  and  hence  a  license. 
It  is  no  answer  to  say  that  in  the  present  case  Seattle 
received  an  exclusive  right  within  certain  limits,  for 
the  lessor  in  these  lease  cases  also  had  a  separately 
identifiable  interest — the  certain  percentage  of  the 
oil  and  gas  in  place  represented  by  the  retention  of 
annual  royalties. 

The  decisions  involving  copyrights  are  also  perti- 
nent. The  bundle  of  rights  conferred  by  a  copyright 
includes  motion  picture,  radio,  book  publishing,  maga- 
zine and  serial,  etc.,  rights  and  these  may  be  sepa- 
rately granted  by  the  owner.  It  is  well  settled,  how- 
ever, that  the  grant  of  less  than  the  entire  bundle  of 
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rights  is  the  grant  of  a  license  and  not  a  sale.  Rohmer 
V.  Commissioner,  153  F.  2d  61  (C.  A?- A.  2d),  certio- 
rari denied,  328  U.  S.  862 ;  Sahatini  v.  Commissioner, 
98  F.  2d  753  (C.  AVA.  2d)  ;  Judge  Chase's  opinion  in 
Goldsmith  v.  Commissioner,  143  F.  2d  466  (C.  Jt:'A. 
2d),  certiorari  denied,  323  U.  S.  774;  M.  Witmark  & 
Sons  V.  Pastime  Amusement  Co,,  298  Fed.  470  (E.  D. 
S.  Car.),  affirmed,  2  F.  2d  1020  (C.  A!r'A.  4th)  ;  Gold- 
wyn  Pictures  Corp.  v.  Hoivells  Sales  Co.,  282  Fed.  9 
(C.  J^'A.  2d),  certiorari  denied,  262  U.  S.  755;  New 
Fiction  Pub.  Co.  v.  Star  Co.,  220  Fed.  994  (S.  D. 
N.  Y.)  ;  Estate  of  Alexander  Marton  v.  Commissioner, 
47  B.  T.  A.  184;  cf.  Ehrlicli  v.  Higgins,  52  F.  Supp. 
805  (S.  D.  N.  Y.).  The  reason,  as  stated  in  Goldivyn 
Pictures  Corp.  v.  Howell s  Sales  Co.,  supra,  p.  11,  is 
that  the  assignee  or  licensee,  no  matter  what  he  is 
called,  of,  for  example,  the  dramatic  motion  picture 
rights  under  a  copyright,  does  not  own  the  copyright 
and  owns  less  than  the  whole.  The  consideration  for 
one  or  more,  but  less  than  all,  of  the  bundle  of  rights 
is  considered  a  royalty  for  tax  purposes  even  though 
received  in  a  lump  sum  (Rohmer  v.  Commissioner, 
supra;  Sahatini  v.  Commissioner,  supra)  and  even 
though  the  grant  is  unlimited  as  to  time  (Rohmer  v. 
Commissioner,  supra).  The  property  rights  in  a 
trade-mark  are  not  subject  to  separation  as  readily  as 
the  property  interests  in  a  copyright,  and  indeed,  as 
we  have  shown,  the  only  "property"  there  is  in  a 
trade-mark  attaches  to  the  business  whose  good  will 
and  trade  reputation  it  protects,  but,  assuming  that 
the  trade-mark  may  be  separated  into  property  rights, 
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these  copyright  cases  plainly  support  the  conclusion 
that  there  is  no  sale  when  less  than  the  whole  trade- 
mark is  relinquished. 

The  trade-mark  cases  relied  upon  by  the  Tax  Court 
are  distinguishable.  In  Andrew  Jergens  Co.  v.  Wood- 
bury, Inc.,  273  Fed.  952  (D.  Del.),  affirmed  per 
curiam,  279  Fed.  1016  (C.  C.  A.  3d),  certiorari  de- 
nied, 260  U.  S.  728,  it  was  held  that  the  grant  of  a 
trade-mark  was  **an  assignment"  rather  than  a  li- 
cense, but  the  grant  of  the  trade-mark  was  absolute 
and  complete  in  aU  respects  except  insofar  as  the  as- 
sigiior  had  heretofore  given  conflictiQg  rights  to  other 
persons  or  corporations  and  except  that  the  assignee 
was  to  have  the  right  to  use  the  trade-mark  only  so 
long  as  it  continued  in  active  business.  Title  quite 
plainly  passed,  subject  to  divestment  by  the  happen- 
ing of  a  condition  subsequent — the  discontinuance  of 
active  business  by  the  assignee.  The  Coca-Cola  Bot- 
tling Co.  V.  The  Coca-Cola  Co.,  269  Fed  796  (D.  Del), 
involved  an  assignment  to  a  prospective  Coca-Cola 
bottler  of  the  right  to  use  Coca-Cola  trade-marks. 
The  only  real  question  in  the  case  was  whether  the 
contract  of  assignment  was  terminable  at  will  by  the 
parent  company.  In  Griggs,  Cooper  dt  Co.  v.  Erie 
Preserving  Co.,  131  Fed.  359  (W.  D.  N.  Y.),  there 
was  a  territorial  and  limited  grant  of  trade-mark 
rights  which  were  held  sufficient  to  entitle  the  as- 
signee's successor  to  maintain  a  suit  for  infringe- 
ment of  the  trade-mark.  The  court  did  not  state 
that  there  had  been  a  sale  of  the  trade-marks. 
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F.  Assuming  that  what  Seattle  received  was  "property"  and  that  there 
may  properly  be  a  "sale"  of  less  than  the  absolute  and  general  property 
in  a  thing,  the  transaction  between  Rainier  and  Seattle  still  does  not 
qualify  as  a  "sale" 

The  Tax  Court  recognized  that  the  grant  of  the 
exclusive  use  of  a  trade  name  in  a  limited  territory- 
does  not  dispose  of  the  entire  property  in  the  grantor 
(R.  70-71,  No.  11467)  but  apparently  thought  that 
such  a  grant  might  constitute  a  sale  as  being  the 
equivalent  of  comjilete  disposition  within  the  limited 
territory  granted.  Except  for  the  three  trade-mark 
cases  we  have  already  distinguished,  supra,  and  one 
other  case  which  is  easily  distingiiished,*  the  other 
decisions  relied  upon  by  the  Tax  Court  consist  of 
the  opinion  of  Judges  Learned  Hand  and  Swan  in 
Goldsmith  v.  Commissioner,  143  F.  2d  466  (C.  C.  A. 
2d),  certiorari  denied,  323  U.  S.  774,  a  copyright  case 
m  which  it  was  immaterial  whether  there  was  a  sale 
or  a  license,  and  several  patent  cases. 

^Jefcr.son  Ga.s  Coal  Co.  v.  Comm'i.ssionei\  52  F.  2d  120  (C.  C.  A. 
3d),  invohed  the  question  whether  an  agreement  was  a  contract 
of  sale  of  coal  lands  or  a  lease.  Under  the  agreement  the  assignee 
was  obli<i^ated  to  make  ten  annual  payments  to  the  assignor  on  the 
basis  of  twelve  cents  a  ton  on  a  minimum  tonnajre  amounting  to 
$31,000,  together  with  all  taxes;  if  the  minimum  tonnage  was  not 
mined,  the  assignee  was  nevertheless  to  pay  the  twelve  cents  a  ton 
on  the  minimum  tonnage  until  the  expiration  of  the  so-called 
Ibase;  if  the  assignee  mined  more  than  the  minimum  tonnage  the 
assignee  was  to  pay  for  the  excess  at  twelve  cents  a  ton  and  this 
excess  would  be  credited  on  the  total  payments  of  $310,000  ($31,000 
for  ten  years)  ;  and  when  the  last  payment  was  made  the  assignor 
was  to  deliver  to  the  assignee,  its  successors  and  assigns,  a  fee 
simple  title  to  the  unmined  coal  in  and  under  the  coal  lands  in 
question.  Since  thte  assignee  was  required  to  pay  the  $310,000 
within  tlie  ten  years  irrespective  of  whether  it  mined  any  coal,  the 
agreement  was  construed  as  a  contract  of  sale  rather  than  a  lease. 
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By  statute  a  transfer  of  less  than  the  whole  patent 
may  be  the  subject  of  sale.  As  the  Supreme  Court 
stated  in  Waterman  v.  Mackenzie,  138  U.  S.  252,  255 — 

Every  patent  issued  under  the  laws  of  the 
United  States  for  an  invention  or  discovery 
contains  "a  grant  to  the  patentee,  his  heirs  and 
assigns,  for  the  term  o-f  seventeen  years,  of  the 
exclusive  right  to  make,  use,  and  vend  the  in- 
vention or  discovery  throughout  the  United 
States  and  the  Territories  thereof."  Rev. 
Stat.  §  4884.  The  monopoly  thus  granted  is 
one  entire  thing,  and  cannot  be  divided  into 
parts,  except  as  authorized  by  those  laws.  The 
patentee  or  his  assigns  may,  by  instrument  in 
writing,  assign,  grant  and  convey,  either,  1st, 
the  tvhole  patent,  comprising  the  exclusive  right 
to  make,  use,  and  vend  the  invention  throicf/h- 
out  the  United  States;  or,  2d,  an  undivided 
part  or  share  of  that  exclusive  right;  or,  3d, 
the  exclusive  right  under  the  patent  within 
and  throughout  a  specified  part  of  the  United 
States.  Rev.  Stat.  §  4898.  A  transfer  of  either 
of  these  three  kinds  of  interests  is  an  assign- 
ment, properly  speaking,  and  vests  in  the  as- 
signee a  title  in  so  much  of  the  patent  itself, 
*  *  *.  Any  assignment  or  transfer,  short  of 
one  of  these,  is  a  mere  license,  giving  the 
licensee  no  title  in  the  patefit,  and  no  right  to 
sue  at  law  in  his  own  name  for  an  infringement. 
Rev.  Stat.  §  4919;  *  *  *  In  equity,  as  at 
law,  when  the  transfer  amounts  to  a  license 
only,  the  title  remains  in  the  owner  of  the 
patent;     *     *     *     [Italics  supplied.] 
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See  also,  Moore  v.  Marsh,  7  Wall.  515;  LittlefieJd  v. 
Perry,  21  Wall.  205;  Excelsior  Wooden  Pipe  Co.  v. 
City  of  Seattle,  117  Fed.  140  (C.  C.  A.  9th). 

In  tax  cases  which  have  involved  the  question 
whether  there  was  a  sale  or  license  of  a  patent,  the 
agreement  involved  was  interpreted  as  transferring 
the  full  and  complete  title  to  the  whole  patent,  in  some 
cases  on  condition  subsequent.  Commissioner  v. 
Celanese  Corp.,  140  F.  2d  339  (App.  D.  C.)  ;  General 
Aniline  c5  Film  Corp.  v.  Commissioner,  139  F.  2d  759 
(C.  C.  A.  2d)  ;  Commissioner  v.  Hopkinson,  126  F.  2d 
406  (C.  C.  A.  2d)  ;  Rotorite  Corp.  v.  Commissioner, 
117  F.  2d  245  (C.  C.  A.  7th)  ;  ^  Myers  v.  Commissioner, 
6  T.  C.  258;  cf.  Boescli  v.  Graff,  133  U.  S.  697;  Rude 
V.  Westcott,  130  U.  S.  152 ;  Federal  Lah oratories.  Inc. 
V.  Commissioner,  8  T.  C.  No.  132.  Hence,  the  Tax 
Court  was  in  error  in  the  present  case  in  supposing, 
for  example,  that  Commissioner  v.  Celanese  Corp., 
supra,  supports  the  conclusion  that  there  was  a  sale, 
not  a  license.  In  the  Celanese  Corp.  case  full  title  to 
the  patent  for  the  entire  United  States  and  its  ter- 
ritories passed  to  the  assignee  on  a  condition  subse- 
quent. The  condition  subsequent,  which  consisted  of 
the  provisions  under  which  the  assignee  might  lose  the 
patent,  were  stated  not  to  affect  the  intent  and  purpose 
of  the  contract  "to  vest  immediately  in  the  Purchaser 
absolute  title  to  the  patents,"  as  the  Tax  Court's  quo- 
tation from  the  decision  (R.  65,  No.  11467)  shows. 

Parke,  Davis  d  Co.  v.  Commission er,  31  B.  T.  A. 
427,  relied  upon  by  the  Tax  Court  here  (R.  63,  No. 

^  In  this  case  annual  royalty  payments  were  to  apply  on  the 
purchase  price  at  the  taxpayer's  oj^tion. 


65 

11467),  there  was  a  sale  of  an  undivided  interest  in 
patents.  In  that  case  the  assignor  granted  to  the 
assignee  the  unqualified  right  to  the  patents  and  the 
assignor  retained  the  same  unqualified  right  to  the 
patents,  both  parties  agreeing  not  to  sell  the  patents 
or  license  others  to  use  them.  The  Tax  Court  stated 
that  while  the  naked  legal  title  remained  in  the  as- 
signor, in  whose  name  infringement  suits  might  be 
brought,  such  suits  were  to  be  for  the  benefit  of  both 
parties  and  their  costs  borne  equally  by  both,  and 
further,  that  the  assignor  had  billed  the  assignee  for, 
and  the  assignee  had  paid,  one-half  of  all  costs  in 
respect  of  the  perfecting  of  the  patent  applications 
and  the  filing  of  additional  applications  for  patent. 
As  the  Tax  Court  stated  in  Myers  v.  Commissioner, 
supra,  the  decision  in  the  Parke,  Davis  c&  Co.  case 
was  a  holding  that  there  was  a  sale  of  a  one-half 
interest  in  the  patents.  But  see  Federal  Laborato- 
ries, Inc.  V.  Commissioner^  8  T.  C.  No.  132,  where  it 
was  stated  that  the  grant  of  the  entire  interest  in  the 
patent  is  a  license,  not  a  sale,  where  the  agreement 
provides  that  the  grantor  retains  legal  title. 

While  there  may  be  a  sale  of  the  exclusive  right 
under  a  patent  within  and  throughout  a  specified 
part  of  the  United  States,  as  distinguished  from  the 
sale  of  an  undivided  interest  in  the  whole,  a  license 
and  not  a  sale  results  if  the  entire  and  exclusive 
interest  for  that  territory  is  not  granted  to  the  as- 
signee. This  is  clear  from  the  decision  in  Waterman 
V.  Mackenzie,  supra,  in  which  it  was  stated  that  there 
could  be  such  a  sale  but  in  which  the  agreement 
was   not   limited   territorially.     In   that   case   it   was 
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held  that  the  agreement  involved  constituted  a  license 
rather  than  an  assignment  because  the  assignee  re- 
ceived the  ''sole  and  exclusive"  right  to  manufacture 
and  sell  fountain  penholders  containing  the  patented 
improvement  but  did  not  receive  the  right  to  use 
such  penholders,  at  least  if  manufactured  by  third 
persons.  (P.  257.)  As  the  Supreme  Court  stated 
(p.  256)— 

the  grant  of  an  exclusive  right  under  the  patent 
within  a  certain  district,  which  does  not  include 
the  right  to  make,  and  the  right  to  use,  and 
the  right  to  sell,  is  not  a  grant  of  a  title  in  the 
whole  patent  right  within  tlie  district,  and  is 
therefore  only  a  license.  Such,  for  instance, 
is  a  grant  of  ''the  full  and  exclusive  right  to 
make  and  vend"  within  a  certain  district,  re- 
serving to  the  grantor  the  right  to  make  within 
the  district,  to  be  sold  outside  of  it.  Gayler 
V.  Wilder,  above  cited.  So  is  a  grant  of  "the 
exclusive  right  to  make  and  use,"  but  not  to 
sell,  jDatented  machines  within  a  certain  dis- 
trict. MitchcU  V.  Hawlcij,  16  Wall.  544.  So 
is  an  instrument  granting  "the  sole  right  and 
privilege  of  manufacturing  and  selling"  pat- 
ented articles,  and  not  expressly  authorizing 
their  use,  because,  though  this  might  carry  by 
implication  the  right  to  use  articles  made  lui- 
der  the  patent  by  the  licensee,  it  certauily 
would  not  authorize  him  to  use  such  articles 
made  by  others.  Hayward  v.  Ayidreivs,  106 
U.  S.  672.  See  also  Oliver  v.  Bumf  or  d  Chem- 
ical Works,  109  U.  S.  75. 

In  United  States  v.  Gen.  Elec.  Co.,  272  U.  S.  476,  489, 
the  Supreme  Court  reiterated  substantially  the  same 
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language.  Excelsior  Wooden  Pipe  Co.  v.  City  of 
Seattle,  117  Fed.  140,  decided  by  this  Court,  is  a  case 
similar  to  Waterman  v.  Mackenzie,  supra.  In  that 
case  this  Court  held  that,  because  the  grant  was  not 
complete,  there  was  a  license  and  not  a  sale  of  patent 
rights  within  certain  described  territory,  which  in- 
cluded the  State  of  Washington. 

Thus,  while  there  may  be  a  sale  of  an  absolute  undi- 
vided interest  in  the  whole  patent  for  the  entire 
United  States  and  its  territories  or  a  sale  of  the  abso- 
lute interest  in  the  patent  for  a  given  territory,  the 
transfer  of  either  an  undivided  or  a  territorial  in- 
terest must  be  absolute  and  confer  complete  owner- 
ship of  that  interest  in  order  to  constitute  a  sale. 
In  the  present  case  there  was,  of  course,  no  transfer 
of  an  undivided  interest  in  the  trade-marks  ''Ranier" 
and  "Tacoma";  the  only  question  which  could  arise 
in  view  of  these  patent  cases  is  whether  there  was  a 
transfer  of  absolute  and  complete  ownership  of  the 
trade-marks  within  and  throughout  Washington  and 
Alaska. 

Seattle  did  not,  of  course,  receive  absolute  and 
complete  ownership  of  the  trade-marks  *' Rainier"  and 
*'Tacoma"  within  and  throughout  Washington  and 
Alaska.  It  received  the  right  to  use  those  trade- 
marks in  Washington  and  Alaska  only  in  the  manu- 
facture and  sale  of  beer,  ale,  and  other  alcoholic  malt 
beverages.  Rainier  retaining  the  right  to  use  the 
trade-marks  in  the  same  territory  on  nonalcoholic 
beverages.  A  sale  connotes  a  title  or  interest  which 
is  transferable  and   Seattle  not  only  did  not  have 
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the  right  to  transfer  the  right  to  use  the  trade-marks 
in  Washington  and  Alaska  but  could  not  even  trans- 
fer its  own  limited  right  to  use  the  trade-marks  on 
alcoholic  malt  beverages.  While  Rainier,  on  the  other 
hand,  had  given  Seattle  an  exclusive  right  to  use  the 
trade-marks  in  Washington  and  Alaska  in  connection 
with  the  manufacture  and  sale  of  alcoholic  malt  bev- 
erages, Rainier  still  had  control  over  the  trade-marks 
in  Washington  and  Alaska  for  use  in  connection  with 
the  manufacture  and  sale  of  nonalcoholic  beverages 
and  Rainier,  not  Seattle,  was  to  maintain  the  registra- 
tions on  the  trade-marks  in  Washington  and  Alaska. 
Seattle's  rights  were  also  probably  forfeitable,  as  we 
have  already  indicated,  but,  whether  they  were  or 
not,  what  Seattle  received  from  Rainier  was  a  far  cry 
from  the  absolute  transfer  of  title  for  a  particular 
area  involved  in  the  patent  cases.  As  in  the  case  of 
the  patents  involved  in  Waterman  v.  Mackenzie, 
supra,  and  Excelsior  Wooden  Pipe  Co.  v.  City  of 
Seattle,  supra,  Seattle  did  not  receive  all  of  the  rights 
in  the  trade-marks  in  a  pai'ticular  area  and  the 
transaction  between  Rainier  and  Seattle  therefore 
resulted  in  a  license,  not  a  sale. 

We  know  of  no  authorities  which  even  indicate 
that  there  may  be  a  sale  of  less  than  complete  owner- 
ship for  a  given  territory  as  to  3iX\y  type  of  property, 
but  assuming  that  there  could  be  a  sale  of  trade-mark 
rights  for  a  specified  territory  for  a  limited  purpose, 
as  distinguished  from  all  purposes,  the  transaction 
between  Rainier  and  Seattle  still  would  not  qualify 
as  a  sale.     In  order  to  constitute  a  sale,  the  transfer 
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of  rights  for  the  specified  territory  for  the  limited 
purpose  would  have  to  confer  complete  ownership 
on  the  transferee  in  respect  of  the  trade-mark  rights 
for  that  territory  and  purpose  and,  since  Seattle 
did  not  receive  the  power  to  license  or  sublicense,  or 
otherwise  to  transfer  to  others  the  rights  it  received, 
it  received  nothing  from  Rainier  which  constituted 
ownership  even  if  it  be  assumed  that  the  forfeiture 
provisions  were  no  longer  effective  after  the  exercise 
of  the  option  or  were  mere  conditions  subsequent. 

Goldsmith  v.  Commissioner,  143  F.  2d  466  (C.  C.  A. 
2d),  certiorari  denied,  323  U.  S.  774,  a  copyright  case, 
is  not  in  conflict.  The  taxpayer  there  had  made  an 
assignment  of  the  exclusive  motion-picture  rights  in  a 
copyrighted  play  and  the  question  was  whether  the 
consideration  therefor  received  by  the  taxpayer  was 
to  be  treated  as  ordinary  income  or  gain  from  the 
sale  of  a  capital  asset.  Judge  Chase  was  of  the 
opinion  that  the  siuns  received  by  the  taxpayer  were 
royalties  and  taxable  as  ordinary  income  for  that 
reason.  Judges  Learned  Hand  and  Swan  agreed 
that  the  sums  received  were  taxable  as  ordinary  in- 
come but  differed  from  Judge  Chase  in  their  reason- 
ing. They  were  of  the  opinion  that  the  exclusive 
license  granted  by  the  taxpayer  was  '^ property,"  that 
''It  does  not  unduly  strain  the  meaning  of  'sale'  to 
make  it  include  an  exclusive  license"  (p.  468),  and 
that  the  grant  was  a  sale  within  the  meaning  of 
Section  117  of  the  Code.  They  concluded,  however, 
that  the  sale  was  not  of  a  capital  asset,  because  the 
copyrighted  play  was  held  by  the  taxpayer  for  sale  to 
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customers  in  the  ordinary  course  of  his  business  as  a 
playi\^right  and  therefore  came  within  one  of  the  ex- 
press exceptions  to  the  definition  of  a  capital  asset. 
Thus,  as  the  same  court  later  stated  in  Rohmer  v. 
Commissioner,  supra,  p.  65,  relative  to  the  decision  in 
the  Goldsmith  case — 

As  the  legal  result  was  the  same  in  that  case, 
whichever  of  the  two  rationales  was  accepted, 
the  choice  of  rationale  could  there  have  no 
practical  effect.     *     *     * 

The  opinion  of  Judges  Learned  Hand  and  Swan  in 
the  Goldsmith  case  does  not  in  any  event  support  the 
conclusion  that  there  was  a  sale  in  the  present  case. 
In  the  first  place,  we  are  there  dealing  with  trade- 
marks, as  to  which  there  are  no  separable  property 
rights  as  in  a  copyright.  But  at  any  rate  the  holding 
in  the  Goldsmith  case  was  with  reference  to  an  *'exclu- 
sive"  license  which  was  truly  exclusive.  Unlike  the 
present  case,  the  grant  used  the  words  **  grant  and 
assign",  as  Judge  Hand  noted,  and  the  grant  was  not 
limited  territorially  or  in  any  other  way  except  that 
it  applied  only  to  the  motion  picture  rights.  Unlike 
the  present  case,  the  taxpayer  there  specifically 
granted  to  the  assignee  the  right  to  assign  the  motion 
picture  rights  to  others  and  agreed  to  permit  the 
assignee  to  use  his  name,  for  its  own  benefit  and  at 
its  own  risk  and  expense,  to  enjoin  infringements  of 
any  of  the  rights  granted  and  to  recover  damages 
for  infringement.  The  decision  therefore  stands  only 
for  the  proposition  that  there  may  be,  under  proper 
circumstances,  a  sale  of  one  or  more  of  the  rights 
covered  by  a  copyright. 
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II 

Assuming  that  there  was  a  sale,  the  full  amount  of  obsoles- 
cence allowed  by  the  Commissioner  in  1918  through  1920, 
rather  than  the  amount  from  which  Rainier  received  a  tax 
benefit,  should  be  taken  into  account  in  adjusting  Rainier's 
basis  under  Section  113  (b)  (1)  (B)  of  the  Code 

Assuming,  contrary  to  our  argument  under  Point  I, 
supra,  that  the  Tax  Court  was  correct  in  concluding 
that  the  $1,000,000  Rainier  received  from  Seattle  was 
the  sale  price  of  a  capital  asset,  a  question  is  pre- 
sented in  connection  with  the  determination  of  the 
amount  of  Rainier's  gain  from  the  so-called  sale. 
Under  Section  111  (a)  of  the  Code  (Appendix,  infra) 
the  gain  is  the  excess  of  the  amount  realized  ($1,000,- 
000)  over  the  adjusted  basis  provided  in  Section  113 
(b)  (Appendix,  infra).  Since  Rainier  held  the  trade 
names  "Rainier"  and  "Tacoma"  prior  to  March  1, 
1913,  its  unadjusted  basis  is  the  March  1,  1913,  value 
of  the  trade  names  for  Washington  and  Alaska  (Sec- 
tion 113  (a)  (14),  Appendix,  infra),  which  the  Tax 
Court  found  to  be  $514,142  (R.  59).  Section  113  (b) 
(1)   (B)  requires  that  this  amount  be  adjusted — 

(B)  in  respect  of  any  period  since  February 
28,  1913,  for  exhaustion,  wear  and  tear, 
obsolescence,  *  *  *  to  the  extent  allowed 
(but  not  less  than  the  amount  allowable)  under 
this  chapter  or  prior  income  tax  laws.     *     *     * 

As  the  Tax  Court  found  (R.  60),  Rainier  filed  a 
claim  for  abatement  of  taxes  in  1919  based  on  a 
claim  of  obsolescence  of  good  will  due  to  the  advent 
of  prohibition.  The  claim  was  in  the  amount  of 
$542,240.27,  which  represented  Rainier's  computation 
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of  its  good  will  as  of  March  1,  1913.  Pursuant  to 
this  claim,  the  Commissioner  computed  the  March 
1,  1913,  value  of  Rainier 's  good  will  to  be  $406,680.20 
and  allowed  Rainier  obsolescence  on  that  amount, 
allocating  $345,061.95  to  1918;  $59,153.48  to  1919;  and 
$2,464.77  to  1920.  By  reason  of  this  allowance,  Rainier 
received  a  total  tax  benefit  for  obsolescence  in  the 
amount  of  $138,137.40.  The  Tax  Court  held  that  this 
amount,  and  not  the  full  amount  of  obsolescence 
allowed,  was  to  be  taken  into  consideration  in  arriving 
at  Rainier *s  adjusted  basis  for  the  so-called  sale  of 
the  trade  names  "Rainier"  and  "Tacoma"  to  Seattle; 
that  is,  that  Rainier 's  adjusted  basis  for  the  trade 
names  (which  represented  good  will)  was  their  March 
1,  1913,  value,  $514,142  minus  $138,137.40,  rather  than 
$514,142  minus  $406,680.20  (R.  67-72).  It  is  our 
position  that  the  full  $406,680.20  should  be  deducted 
from  the  March  1,  1913,  value  of  $514,142  if  the 
$1,000,000  Rainier  received  from  Seattle  is  to  be 
treated  as  capital  gain  rather  than  ordinary  income. 
There  is  no  support  in  the  Tax  Court's  findings 
(R.  60)  for  the  Tax  Court's  intimation  (R.  72)  that 
Rainier  had  not  "claimed"  the  full  amount  of  obso- 
lescence. No  formal  claim  for  abatement  of  taxes 
was  made  for  1918  and  1920,  as  it  was  for  1919,  but 
the  1919  claim  was  for  obsolescence  in  an  amount 
greater  than  the  Commissioner  allowed  for  the  three 
years  1918-1920,  inclusive.  Pursuant  to  this  claim, 
Rainier 's  tax  returns  for  1918-1920,  inclusive,  were 
revised  and  its  income  for  each  of  those  years  com- 
puted on  the  basis  of  an  allowance  for  obsolescence. 
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As  a  result,  Rainier  received  tax  benefits  for  both 
1918  and  1919.  Under  such  circumstances,  the  amount 
of  obsolescence  allowed  by  the  Commissioner  must  be 
deemed  to  have  been  claimed  by  Rainier  and  '^  al- 
lowed" by  the  Commissioner  within  the  meaning  of 
the  statute.  As  the  Supreme  Court  stated  in  Vir- 
ginian Rotel  Co.  V.  Helvering,  319  U.  S.  523,  527-528, 
rehearing  denied,  320  U.  S.  810,  where  obsolescence 
was  simply  deducted  by  the  taxpayer  in  his  returns 
and  the  Commissioner  had  not  even,  as  here,  taken 
affirmative  action  at  the  instance  of  the  taxpayer — 

'  *  All  owed ' '  connotes  a  grant.  Under  our  federal 
tax  system  there  is  no  machinery  for  formal 
allowances  of  deductions  from  gross  income. 
Deductions  stand  if  the  Commissioner  takes  no 
steps  to  challenge  them.  Income  tax  returns 
entail  numerous  deductions.  If  the  deductions 
are  not  challenged,  they  certainly  are  "allowed" 
since  tax  liability  is  then  determined  on  the 
basis  of  the  returns.  Apart  from  contested 
cases,  that  is  indeed  the  only  way  in  which 
deductions  are  ''allowed."  And  when  all  de- 
ductions are  treated  alike  by  the  taxpayer  and 
by  the  Commissioner,  it  is  difficult  to  see  why 
some  items  may  be  said  to  be  ''allowed"  and 
others  not  "allowed."  It  would  take  clear 
and  compelling  indications  for  us  to  conclude 
that  "allowed"  as  used  in  §113  (b)  (1)  (B) 
means  something  different  than  it  does  in  the 
general  setting  of  the  revenue  acts.     *     *     * 

The  fact  that  Rainier  did  not  receive  a  tax  benefit 
in  the  full  amount  allowed  by  the  Commissioner  as 
obsolescence  has  no  bearing  on  the  question  whether 
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the  full  amount  was  "allowed"  within  the  meaning  of 
the  statute.  In  Virginian  Hotel  Co.  v.  Helvering, 
supra,  the  taxpayer  had  from  1927  through  1937  de- 
ducted depreciation  on  equipment  on  a  straight  line 
percentage  basis.  The  Commissioner  made  no  objec- 
tion to  these  deductions  but  in  1938  determined  that 
the  useful  life  of  the  equipment  was  longer  than 
claimed  and  that  lower  depreciation  rates  should  be 
used.  In  determining  the  basis  for  1938  and  subse- 
quent years  under  the  same  statute  involved  in 
the  present  case,  the  Commissioner  subtracted  the 
amounts  of  depreciation  claimed  in  prior  years,  al- 
though those  amounts  were  excessive  as  it  later  ap- 
peared. It  was  there  stipulated  that  for  the  prior 
years  1931  through  1936  none  of  the  claimed  depre- 
ciation had  reduced  the  taxpayer's  taxable  income 
and,  accordingly,  the  taxpayer  contended  that  the 
amount  of  depreciation  claimed  for  the  years 
1931  through  1936  in  excess  of  the  amount  properly 
''allowable"  should  not  be  subtracted  from  the  de- 
preciation basis,  since  it  had  not  served  to  reduce  its 
taxable  income  in  those  years.  The  Supreme  Court 
rejected  this  contention,  holding  that  the  deprecia- 
tion basis  was  properly  reduced  by  the  excessive 
amounts  claimed  in  prior  years,  such  amounts  hav- 
ing been  allowed." 

That  the  full  amount  of  obsolescence  was  "allowed" 
even  though  no  obsolescence  was  "allowable"  is  illus- 
trated by  other  decisions.  In  Belknap  v.  United 
States,  55  F.  Supp.  90  (W.  D.  Ky.),  which  involved 
gain  from  the  sale  of  a  flock  of  sheep  where  the  tax- 
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payer  had  claimed  depreciation  in  some  years  and  not 
in  others,  it  was  stated  (p.  97)  : 

Since  the  flock  of  sheep  in  question  was  not  los- 
ing its  usefulness  but  was  being  maintained 
through  the  methods  adopted  by  the  taxpayer 
the  flock  was  not  the  type  of  personal  property 
subject  to  an  annual  depreciation  allowance 
within  the  provisions  of  the  Regulations  above 
referred  to.  Also  since  the  sheep  were  acquired 
for  purposes  in  addition  to  breeding,  namely, 
for  the  sale  of  wool  and  for  the  resale  of  some 
of  the  sheep  themselves  from  time  to  time,  the 
taxpayer  was  not  properly  entitled  to  a  reason- 
able allowance  for  depreciation  allowed  to 
farmers  under  the  provisions  of  Article  23  (1) 
(10)  of  the  Regulations  above  referred  to. 
Since  depreciation  on  the  flock  of  sheep  was  not 
allowable  to  the  taxpayer  annually,  and  as  a 
matter  of  fact  it  was  not  claimed  for  the  years 
in  question,  the  basis  for  determining  the  gain 
on  the  sale  of  the  sheep  in  1938  was  their  cost, 
less  the  depreciation  which  was  erroneously 
taken  and  allowed  for  the  years  1930  and 
1931.     *     *     * 

In  Old  Colony  Trust  Co.  v.  WUte,  34  F.  2d  448 
(D.  Mass.),  it  was  contended  that  depreciation  was 
not  to  be  taken  into  account  in  determining  the  gain 
from  the  sale  of  trust  property,  because  the  trustee 
could  not  legally  deduct  depreciation  in  his  annual 
returns.  The  contention  was  rejected.  Similarly,  in 
Hall  V.  United  States,  43  F.  Supp.  130  (C.  Cls.),  cer- 
tiorari denied,  316  U.  S.  664,  depreciation  on  lease- 
holds held  in  trust  was  denied  by  the  Commissioner 
for  years  prior  to  the  time  depreciation  as  to  lease- 
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holds  was  allowed  by  statute  and  it  was  nevertheless 
held  that,  in  computing  gain  from  the  sale  of  the 
leaseholds,  the  March  1,  1913,  basis  was  to  be  reduced 
by  the  amount  of  depreciation  from  March  1,  1913,  to 
the  date  of  sale.  Cf.  Helvering  v.  Owens,  305  U.  S. 
468;  Burnet  v.  Thompson  Oil  d  Gas  Co.,  283  U.  S.  301. 

CONCLUSION 

The  Tax  Court's  holding  that  the  $1,000,000  in 
promissory  notes  received  by  Rainier  in  1940  from 
Seattle  constituted  the  sale  price  of  a  capital  asset, 
rather  than  ordinary  income,  is  incorrect  and  should 
be  reversed.  If  the  Court  concludes  that  the  Tax 
Court's  holding  on  that  issue  is  correct,  the  Tax 
Court's  decision  is  nevertheless  erroneous  on  the  obso- 
lescence issue  and  should,  for  that  reason,  be  reversed. 
Respectfully  submitted. 

Therox  L.  Caudle, 
Assistant  Attorney  Geyieral, 
Sewall  Key, 
Lee  a.  Jackson, 
Melva  M.  Graney, 
Special  Assistants  to  the  Attorney  General. 

August,  1947. 


APPENDIX 

Internal  Revenue  Code: 

Sec.  22.  Gross  income. 

(a)  General  Definition. — "Gross  income"  in- 
cludes gains,  profits,  and  income  derived 
from  *  *  *  trades,  businesses,  commerce, 
or  sales,  or  dealings  in  proi)erty,  whether  real 
or  personal,  growing  out  of  the  ownership  or 
use  of  or  interest  in  such  property;  also  from 
interest,  rent,  dividends,  securities,  or  the  trans- 
action of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived 
from  any  source  whatever.     *     *     * 

(26  U.  S.  C.  1940  ed..  Sec.  22.) 

Sec.  111.  Determination  of  amount  of,  and 
recognition  of,  gain  or  loss. 

(a)  Computation  of  Gain  or  Loss.-- — The  gain 
from  the  sale  or  other  disposition  of  property 
shall  be  the  excess  of  the  amount  realized  there- 
from over  the  adjusted  basis  provided  in  sec- 
tion 113  (b)  for  determining  gain     *     *     *, 

(26  U.  S.  C.  1940  ed.,  Sec.  111.) 

Sec.  112.  Recognition  of  gain  or  loss. 

(a)  General  Bide. — Upon  the  sale  or  ex- 
change of  property  the  entire  amount  of  the 
gain  or  loss  determined  under  section  111,  shall 
be  recognized,  except  as  hereinafter  provided 
in  this  section. 

(26  U.  S.  C.  1940  ed..  Sec.  112.) 

Sec.   113.  Adjusted  basis   for  determining 

GAIN  OR  loss. 

(a)  Basis  (Unadjusted)  of  Property. — The 
basis  of  property  shall  be  the  cost  of  such  prop- 
erty; except  that — 

(77) 
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(14)  Property  Acquired  Before  March  1, 
1913. — In  the  case  of  property  acquired  before 
March  1,  1913,  if  the  basis  otherwise  determined 
under  this  subsection,  adjusted  (for  the  period 
prior  to  March  1,  1913)  as  provided  in  subsec- 
tion (b),  is  less  than  the  fair  market  vahie  of 
the  property  as  of  March  1,  1913,  then  the 
basis  for  determining  gain  shall  be  such  fair 
market  value.     *     *     * 

(b)  Adjusted  Basis. — The  adjusted  basis  for 
determining  the  gain  or  loss  from  the  sale  or 
other  disposition  of  property,  whenever  ac- 
quired, shall  be  the  basis  determined  under  sub- 
section  (a),  adjusted  as  hereinafter  provided. 

(1)  General  Rule. — Proper  adjustment  in 
respect  of  the  property  shall  in  all  cases  be 
made — 

*  4«-  »  »  * 

(B)  in  respect  of  any  period  since  February 
28,  1913,  for  exhaustion,  wear  and  tear,  obso- 
lescence, *  *  *  to  the  extent  allowed  (but 
not  less  than  the  amount  allowable)  imder  this 
chapter  or  prior  income  tax  laws.     *     *     * 

(26  U.  S.  C.  1940  ed..  Sec.  113.) 

Sec.  117.  Capital  gains  and  losses. 
(a)  Definitians. — As  used  in  this  chapter — 
(1)  Capital  Assets. — The  term  "capital  as- 
sets" means  property  held  by  the  taxpayer 
(whether  or  not  connected  with  his  trade  or 
business),  but  does  not  include  stock  in  trade 
of  the  taxpayer  or  other  property  of  a  kind 
which  would  properly  be  included  in  the  in- 
ventory of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  property  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business,  or 
property,  used  in  the  trade  or  business,  of 
a  character  which  is  subject  to  the  allow- 
ance for  depreciation  provided  in  section  23 
(1);     *     *     * 
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(4)  Long-Term  Capital  Gam. — The  term 
"long-term  capital  gain"  means  gain  from  the 
sale  or  exchange  of  a  capital  asset  held  for 
more  than  18  months,  if  and  to  the  extent  such 
gain  is  taken  into  account  in  computing  net 
income;     *     *     * 

***** 

(26  U.  S.  C.  1940  ed.,  Sec.  117.) 

Treasury   Regulations   103,   as  promulgated   under 
the  Internal  Revenue  Code : 

Sec.  19.22 (a) -10.  Sale  of  Good  Will.— Gain 
or  loss  from  a  sale  of  good  will  results  only 
when  the  business,  or  a  part  of  it,  to  which  the 
good  will  attaches  is  sold,  in  which  case  the 
gain  or  loss  will  be  determined  by  comparing 
the  sale  price  with  the  cost  or  other  basis  of 
the  assets,  including  good  will.  (See  sections 
19.111-1,  19.113  (a)  (14)-1,  and  19.113  (b) 
(1)-1  to  19.113  (b)  (3)-2,  inclusive.)  If  spe- 
cific payment  was  not  made  for  good  will  there 
can  be  no  deductible  loss  with  respect  thereto, 
but  gain  may  be  realized  from  the  sale  of  good 
will  built  up  through  expenditures  which  have 
been  currently  deducted.     *     *     * 

Sec.  19.113  (b)  (1)-1.  Adjusted  basis:  Gen- 
eral rule. — 

***** 

The  cost  or  other  basis  shall  be  properly 
adjusted  for  any  expenditure,  receipt,  loss,  or 
other  item,     *     *     * 

***** 

The  cost  or  other  basis  must  also  be  decreased 
by  the  amount  of  the  deductions  for  exhaustion, 
wear  and  tear,  obsolescence,  *  *  *  to  the 
extent  such  deductions  have  in  respect  to  any 
period  since  February  28,  1913,  been  allowed 
(but  such  decrease  shall  not  be  less  than  the 
amount  of  deductions  allowable)  under  chapter 
1  or  prior  income  tax  laws.     The  adjustment 
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required  for  any  taxable  year  or  period  is  the 
amount  allowed  or  the  amount  allowable 
for  such  year  or  period  under  the  law 
applicable  thereto,  whichever  is  the  greater 
amount.     *     *     * 
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No.  11,547 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Commissioner  of  Internal  Revenue, 

Petitioner, 
vs. 
Rainier  Brewing  Company,  a  Corporation, 

Respondent. 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION   OF  THE  TAX 
COURT  OF  THE  UNITED   STATES. 


BRIEF  FOR  RESPONDENT. 


Opinion   Below. 

The  Finding's  of  Fact  and  Opinion  of  The  Tax  Court 
[R.  37-78]  are  reported  at  7  T.  C.  162. 

Jurisdiction. 

On  March  9,  1944,  the  petitioner.  Commissioner  of 
Internal  Revenue  (hereinafter  referred  to  as  the  Com- 
missioner), mailed  to  the  respondent  (hereinafter  referred 
to  as  Rainier  or  the  taxpayer)  a  notice  of  deficiency  pro- 
posing deficiencies  in  income  tax,  declared  value  excess 
profits  tax,  and  excess  profits  tax  for  the  calendar  year 
1940  aggregating  $539,888.12  and  a  deficiency  in  excess 
])rofits  tax  for  the  calendar  year  1941  in  the  sum  of 
$26,119.92.  [R.  16-30.1  On  May  12,  1944,  pursuant 
to  Section  272  of  the  Internal  Revenue  Code  and  within 
the   90-day    period   prescribed    by    that    Section,    Rainier 
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filed  with  The  Tax  Court  its  petition  for  redetermination 
of  said  deficiencies.  [R.  5-30.]  The  petition  was  heard 
on  July  19-21,  1945,  and  The  Tax  Court  entered  its  de- 
cision on  August  12,  1946.  [R.  78-9.]  The  Commis- 
sioner filed  his  petition  for  review  on  November  5,  1946, 
and  served  notices  and  copies  thereof  on  November  8 
and  12,  1946,  pursuant  to  Section  1142  of  the  Internal 
Revenue  Code.  [R.  79-86.]  The  jurisdiction  of  this 
Court  rests  upon  Section  1141  of  the  Code. 

Questions  Presented. 

1.  Whether  there  is  warrant  in  the  record  for  The 
Tax  Court's  finding  of  fact  that  a  sale  of  a  capital  asset 
took  place  in  1940  when  Seattle  Brewing  &  Malting  Com- 
pany delivered  to  Rainier  $1,000,000.00  in  promissory 
notes  in  consideration  for  the  grant  of  the  sole  and  ex- 
clusive perpetual  right  and  license  to  manufacture  and  sell 
beer,  ale  and  other  alcoholic  malt  beverages  under  the  trade 
name  "Rainier"*  in  the  State  of  Washington  and  Ter- 
ritory of  Alaska;  and  whether  The  Tax  Court  employed 
correct  legal  principles  in  concluding  that  this  transaction 
constituted  a  sale  rather  than  a  mere  license. 

2.  Whether  The  Tax  Court  was  correct  in  determining 
from  the  record  that  the  March  1,  19L3  value  of  Rainier's 
trade  name  and  good  will  in  Washington  and  Alaska 
should  be  reduced  only  by  the  sum  of  $138,137.40  as  a 
result  of  the  erroneous  allowance  of  obsolescence. 


*The  transaction  also  involved  the  name  "Tacoma."  hut  this 
name  was  insignificant,  was  not  used  hy  the  Seattle  Company  [R. 
13  and  33]  and  will  be  disregarded  in  this  brief.  See  the  footnote 
in  the  Commissioner's  brief,  page  6. 
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STATEMENT  OF  THE  CASE. 

First  Issue. 

The  statement  regarding  the  first  issue  on  pages  3 
to  19  of  the  Commissioner's  brief  is  taken  largely  from 
The  Tax  Court's  findings  of  fact  and  is  accepted  by 
Rainier  as  a  correct  recital  with  the  following  exceptions : 

1.  The  reference  on  page  14,  to  the  amendment  dated 
November  27,  1935,  and  the  paragraph  quoted  therefrom 
do  not  appear  in  The  Tax  Court's  findings.  The  amend- 
ment purports  to  grant  a  special  right  to  Rainier  to  sell 
"Rainier  Special  Export"  beer  to  the  Alaska  Commercial 
Company — sales  which  Rainer  agreed  to  discontinue 
within  10  days  after  demand  by  Seattle.  The  amendment 
further  provided  that  Rainier  would  pay  over  and  account 
to  Seattle  for  the  net  profit  resulting  from  such  sales ; 
that  Rainier  had  actually  made  such  sales  from  July 
1,  1935,  the  effective  date  of  the  contract,  to  November 
ZJ ,  1935,  the  date  of  the  amendment,  and  that  Rainier 
would  turn  over  to  Seattle  the  net  profit  resulting  there- 
from and  Seattle  would  waive  any  violation  of  the  agree- 
ment of  July  1,  1935,  resulting  from  such  sales.  [R. 
690-691.]  Hence  this  amendment  was  a  confirmation, 
and  not  a  derogation,  of  Seattle's  rights  under  the  agree- 
ment of  April  23,  1935. 

2.  At  the  conclusion  of  the  Commissioner's  statement 
on  this  issue  (Br.  18-19)  reference  is  made  to  The  Tax 
Court's  finding  that  the  transaction  constituted  the  sale 
and  acquisition  of  a  capital  asset,  and  it  is  stated  that 
The  Tax  Court  relied  upon  its  decision  in  No.  11,467, 
Seattle  BvewiiKj  &  Malting  Company  v.  Commissioner, 
6  T.  C.  856.  We  do  not  agree  with  the  Commissioner's 
statement  that  The  Tax  Court  erroneously  assumed  that 
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since  the  transaction  had  been  held  to  be  the  acquisition  of 
a  capital  asset  in  the  Seattle  case  it  necessarily  followed 
that  Rainier  had  sold  a  capital  asset.  As  we  shall  show 
hereinafter,  The  Tax  Court  made  no  such  assumption 
at  all,  but  in  fact  held,  not  only  in  this  case  but  equally 
in  the  Seattle  case,  that  insofar  as  both  parties  to  the 
contract  were  concerned  the  transaction  constituted  a  sale 
rather  than  a  license  and  the  consideration  in  question 
represented  selling  price  rather  than  prepayment  of 
royalties. 

3.  Bearing  upon  the  intent  of  the  parties  as  to  whether 
the  forfeiture  provisions  of  the  agreement  would  be 
effective  after  the  exercise  of  the  option,  the  following 
facts  are  significant: 

On  July  18,  1935,  less  than  three  months  after  the 
agreement  was  executed,  the  parties  entered  into  a  sup- 
])lemental  agreement  [Ex.  3,  R.  632-645]  which  recites 
"that  in  order  to  more  fully  and  correctly  set  forth  the 
intention  and  understanding  of  the  parties"  [R.  637], 
paragraph  Twelfth  of  the  agreement  was  amended  to 
read  as  follows: 

"It  is  the  purpose,  understanding  and  intention 
of  the  parties  hereto  that  at  all  times  and  as  long 
as  this  Agreement  remains  in  force,  the  said  real 
property  [the  Seattle  plant],  or  the  proceeds  realized 
upon  the  sale  thereof  (to  the  extent  of  not  to  exceed 
Two  Hundred  Fifty  Thousand  Dollars  ($250,000.00) 
or  cash,  lawful  money  of  the  United  States  equal 
and  equivalent  to  the  fair  value  of  the  property  and 
improvements  at  the  time  of  loss  (not  to  exceed, 
however,  the  sum  of  Two  Hundred  Fifty  Thousand 
Dollars  ($250,000.00)  shall  stand  as  security  for 
the    prompt    and    faithful    performance    by    Century 
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of  all  of  its  obligations  under  this  Agreement,  and 
in  the  event  of  default,  be  transferred  and  delivered 
to  Rainier  as  and  for  liquidated  damages."     [R.  640.] 

The  next  day,  July  19,  1935,  in  order  to  carry  out 
this  intention,  a  trust  indenture  was  executed  [Ex.  6, 
R.  656-685],  which  recited  that  it  was  executed  to  carry 
out  the  provisions  of  the  contract  of  April  23,  1935,  and 
that  Rainier  would  not  have  executed  that  contract  unless 
Century  had  agreed  to  pledge  the  plant  as  security  "for 
the  prompt  and  faithful  performance  *  *  h<  Qf  ^\\  Qf 
the  terms  and  provisions  contained  in  said  Agreement 
*  *  *."  [R.  659-660.]  Article  V  of  the  trust  inden- 
ture provided  in  part  as  follows  [R.  672-673]  : 

"Section  1.  If  the  Grantor  [Century]  shall  well 
and  truly  perform  and  observe  each  and  all  of  the 
covenants,  agreements  and  conditions  of  said  Agree- 
ment, dated  April  23,  1935,  *  *  *  or  if  the  Grantor 
shall  avail  itself  of  the  option  expressed  in  paragraph 
Thirteenth  of  said  Agreement  dated  April  23, 
1935,  and  shall  cause  the  payment  to  the  Beneficiary 
in  cash  of  the  sum  therein  provided  to  be  paid  in 
the  event  of  the  exercise  of  such  option,  then  and  in 
that  case,  the  estate,  right,  title  and  interest  of  the 
Trustee  hereunder  shall  cease  and  determine  and 
the  property,  premises,  rights  and  interests  hereby 
conveyed  shall  revert  to  the  Grantor  "^     *     *." 

Upon  payment  of  the  last  of  the  five  notes  the  trust 
was  terminated  and  the  Seattle  plant  was  released  to  the 
Seattle  Company.  |  R.  709.]  There  was  thus  ended,  in 
accordance  with  the  terms  of  the  trust  executed  on  July 
19,  1935,  the  possibility  of  liquidated  damages  being  for- 
feited under  paragraph  Twenty- Second,  quoted  on  pages 
12  and  13  of  the  Commissioner's  brief. 


4.  Bearing  upon  the  intention  of  the  parties  at  or  about 
the  time  the  option  was  exercised  in  1940,  before  any  con- 
troversies arose  as  to  the  effect  of  the  contract  for  tax 
purposes,  the  following  facts  are  significant: 

In  the  official  "Annual  Statement"  of  Rainier  Brewing 
Company  to  its  stockholders  for  the  year  ended  December 
31,  1940,  dated  prior  to  April  18,  1941,  signed  by  Mr. 
Joseph  Goldie,  President,  the  following  report  was  made: 

"There  were  received  during  1940  five  installment 
notes  of  $200,000.00  each,  maturing  July  1,  1941, 
1942,  1943,  1944,  and  1945.  *  *  =i=  The  total 
of  the  notes,  namely  $1,000,000.00,  was  received  in 
consideration  of  the  sale  of  certain  intangible  assets 
*  *  *."  [Ex.  34,  R.  808-14,  and  particularly 
R.  810.] 

A  formal  prepared  statement  was  issued  on  April  11, 
1940,  by  Mr.  Emil  G.  Sick,  President  of  the  Seattle 
Company,  which  was  quoted  verbatim  on  April  12,  1940, 
in  the  Business  and  Finance  Section  of  the  Seattle  Post- 
Intelligencer  in  an  article  by  the  Financial  Editor  of  that 
newspaper.  [Ex.  39.  R.  826.]  The  statement  issued  by 
Mr.  Sick,  shortly  before  the  exercise  of  the  option,  was  as 
follows : 

"In  April  of  1935  the  Century  Brewing  Company 
purchased  the  old  Rainier  plant  at  Georgetown  and 
likewise  took  over  the  business  of  the  Rainier  Brew- 
ing Company  of  San  Francisco  in  the  State  of  Wash- 
ington and  Alaska. 

'<*  *  *  A  contract  was  made  with  the  Rainier 
Brewing  Company  of  San  Francisco  to  pay  Rainier 
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a  minimum  of  $75,000  a  year  and  a  certain  extra 
amount  on  barrelage  of  over  100,000. 

"This  payment  was  to  extend  for  five  years  and 
currently  run  around  $100,000  a  year.  Under  the 
contract  the  Seattle  Brezving  and  Malting  Company 
is  now  privileged  at  the  end  of  the  fifth  year  to  make 
outright  purchase  for  one  million  dollars."  (Em- 
phasis added.) 

The  article  stated  that  a  special  meeting  of  Seattle's 
stockholders  would  be  held  in  the  next  two  weeks  "to 
exercise  the  company's  option  on  the  purchase  of  all  rights 
connected  with  its  manufacture  and  distribution  of  Rainier 
beer" ;  the  company  was  entertaining  alternative  plans, 
either  to  make  "an  outright  cash  purchase  for  one  million 
dollars  (the  amount  it  would  cost  to  exercise  the  option)" 
or  to  give  Rainier  five  notes  for  $200,000.00  each;  and 
the  financing  plans  to  carry  out  the  deal  contemplate 
issuance  of  new  stock  to  Seattle's  shareholders  on  terms 
described  by  Mr.  Sick  as  very  reasonable. 

The  identical  article,  quoting  Mr.  Sick's  statement  ver- 
batim, also  appeared  in  the  trade  magazine  "Brewer  and 
Dispenser."     [Ex.  40,  R.  827.] 

Other  relevant  evidence  included  two  reports  by  Dun 
&  Bradstreet,  one  dated  August  26,  1940,  covering  Rainier 
Brewing  Company  [Ex.  35,  R.  815-19]  containing  the 
following  statement  [R.  818] : 

u.^.  :H  ^  j^^^  additional  favorable  development 
has  been  the  exercising  by  Seattle  Brewing  &  Malting 
Co.  of  its  option  to  purchase  outright  the  rights  to 


use  the  name  of   Rainier   in  the   Pacific   Northwest 
*     *     *."     (Emphasis  added.) 

The  other,  dated  August  14,  1941,  covering  Seattle  Brew- 
ing &  Making  Company  [Ex.  36,  R.  820-24],  included 
the  following  statements  [R.  823]  : 

"*  *  *  At  the  same  time  [in  1940],  rights  to 
use  of  the  formula  and  brand  name  of  'Rainier'  beer 
in  Washington  and  Alaska  previously  utilized  on  a 
royalty  basis,  were  purchased  for  $1,000,000,  paying 
part  cash  with  the  balance  due  in  five  years.  Ad- 
ditional capital  stock  was  sold,  with  the  proceeds  of 
$600,292.50  in  par  and  premiums  being  used  to  fin- 
ance a  portion  of  the  purchase  of  the  'Rainier'  rights 
and  the  rest  added  to  working  funds."  (Emphasis 
added. ) 

Second  Issue. 

The  Commissioner's  statement  of  facts  on  the  second 
issue  is  taken  from  The  Tax  Court's  findings.  The 
stipulation  upon  which  these  findings  were  based  showed 
that  obsolescence  was  claimed  for  the  year  1919  only  in 
the  sum  of  $174,188.84.  [R.  126-7.]  No  other  obsoles- 
cence was  ever  claimed  by  the  taxpayer.  The  Tax  Court 
found,  as  part  of  its  opinion  [R.  72],  that  obsolescence 
had  not  been  allowed  beyond  the  extent  determined  by  it 
($138,137.40).  See  American  Box  Shook  Exp.  Assn. 
V.  Commissioner,  9  Cir.,  156  F.  (2d)  629,  631,  to  the 
effect  that  the  findings  may  be  read  together  with  the 
opinion  to  ascertain  what  The  Tax  Court  found  as  facts. 
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SUMMARY  OF  ARGUMENT. 
First  Issue. 

The  two  contracting  parties  expressed  their  intent  and 
understanding,  both  in  1935  and  when  the  option  was 
exercised  in  1940.  that  exercise  of  the  option  and  payment 
of  the  milhon  dollars  would  constitute  a  purchase  by  Seat- 
tle and  a  sale  by  Rainier  of  the  trade  name  "Rainier"'  for 
use  in  connection  with  beer,  ale  and  other  alcoholic  malt 
beverages  in  Washington  and  Alaska.  This  expression  of 
intent  on  the  part  of  the  Seattle  Company  in  1940  took 
the  form  of  a  public  announcement  by  its  president  of  a 
proposed  issuance  and  sale  of  new  stock  in  order  to 
finance  "the  purchase." 

The  property  in  a  trade  name  consists  of  the  right 
to  use  it  only  in  the  market  where  that  name  has  become 
associated  with  a  product,  coupled  with  the  corresponding 
duty  on  the  part  of  others  not  to  use  the  same  name  on 
the  same  or  similar  goods  in  the  same  area,  to  the  con- 
fusion of  the  public  and  detriment  of  the  owner  of  the 
name.  The  property  in  a  name  grows  out  of  its  use,  and 
the  right  of  user  remains  at  all  times  the  fundamental 
property  interest  in  the  name.  It  exists  as  property  only 
in  connection  with  a  going  business  and  hence  only  in  the 
areas  where  that  business  is  conducted.  In  other  words, 
the  property  in  a  name  is  definitely  linked  to  geography, 
for  beyond  the  localities  where  it  has  achieved  significance 
in  a  business  it  does  not  exist.  In  these  two  aspects — 
use  and  geographical  limitation — a  trade  name  is  basically 
different  from  either  a  copyright  or  a  patent,  the  issuance 
of  which  grants  to  the  owner  immediate  and  nation-wide 
property  rights  that  continue  to  be  owned  whether  actively 
exploited  or  withheld  from  use. 
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The  same  trade  name  used  on  the  same  goods  may  be 
owned  at  the  same  time  by  two  different  companies  oper- 
ating in  different  geographcial  areas.  United  Drug  Co. 
V.  Rectanus  Co.,  248  U.  S.  90,  63  L.  Ed.  141 ;  Hanover 
Star  Milling  Co.  v.  Metcalf,  240  U.  S.  403,  63  L.  Ed. 
713;  Esso,  Inc.  v.  Standard  Oil  Co.,  8  Cir.,  98  F.  (2d) 
1,  7.  Hence,  there  is  no  reason  why,  as  a  matter  of  law, 
the  owner  of  a  name  used  in  a  business  cannot  sell  the 
name  along  with  the  business  in  a  given  locality,  while 
retaining  its  business  elsewhere.  Similarly,  the  ownership 
of  a  trade  name  may  be  granted  to  another  for  use 
in  the  sale  of  certain  products  or  in  carrying  on  a  distinct 
phase  of  a  business,  while  the  name  is  retained  for  use 
in  connection  with  other  products  or  another  phase  of 
the  business.  American  Crayon  Co.  v.  Prang  Co.,  3  Cir., 
38  F.  (2d)  448;  Coca-Cola  Bottling  Co.  v.  Coca-Cola  Co., 
D.  C.  Del.,  269  Fed.  796;  Canadian  Club  Beverage  Co. 
V.  Canadian  Clidi  Corp.,  S.  C.  Mass.,  168  N.  E.  106. 

When  a  company  withdraws  from  business  in  a  given 
territory  and  receives  $1,000,000.00  for  the  perpetual 
and  exclusive  right  to  the  use  of  its  name  by  another 
company,  which  thereafter  carries  on  the  business  from 
which  the  first  company  withdrew,  such  a  transaction  as 
a  practical  matter  and  as  the  term  is  commonly  under- 
stood is  a  sale  or  tantamount  to  a  sale  of  the  business, 
its  good  will  and  the  name  that  symbolizes  the  good  will. 
It  was  so  regarded  and  characterized  by  both  parties  to 
the  contract  in  the  instant  cases  long  before  any  dispute 
arose  regarding  tax  consequences.  It  is  immaterial 
whether  the  business  that  is  transferred  consists  of  manu- 
facturing or  merely  selling  and  marketing.  Furthermore, 
a  sole,  perpetual  and  exclusive  right  to  use  a  trade  name 
is  treated,  as  a  matter  of  law,  as  an  assignment  of  the 
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property  in  the  name — this  for  the  reason  that  the  ''right 
to  use"  is  practically  identical  with  "property"  in  a  name. 
Such  identity  is  reflected  in  the  phrase  used  by  the  Su- 
preme Court  in  Delaware  and  Hudson  Canal  Co.  v. 
Clark,  13  Wall.  311,  20  L.  Ed.  581,  583: 

"*     *     *     Property  in  a  trademark,  or  rather  in 
the  use  of  a  trademark  or  a  name,    *     *     *." 

Particularly  is  such  a  transaction  equivalent  to  a  sale 
in  the  practical  field  of  taxation,  for  the  assignor  has  con- 
veyed permanently  the  entire  beneficial  interest  in  the 
name,  and  unless  permitted  to  recoup  his  capital  invest- 
ment out  of  the  lump-sum  consideration  he  will  lose  it 
forever.  The  beneficial  ownership  and  economic  gain 
to  be  derived  from  the  name  in  the  given  locality  are 
gone.  Refinements  of  title  and  legal  niceties  cannot  ob- 
scure the  reality  of  transfer  of  the  practical  benefits  and 
risks  of  ownership. 

Hence,  The  Tax  Court  was  correct,  both  factually  and 
legally,  in  construing  the  transaction  as  a  sale  rather  than 
a  mere  license.  Moreover,  its  findings  and  conclusions 
have  warrant  in  the  record  and  accordingly  may  not  be 
disturbed.  Dohson  v.  Commissioner,  320  U.  S.  489,  S'^ 
L.  Ed.  248,  rehearing  denied,  321  U.  S.  231,  88  L.  Ed. 
691;  Choate  v.  Commissioner,  324  U.  S.  1,  89  L.  Ed. 
653. 

Second  Issue. 

Obsolescence  of  good  will  was  not  "allowable"  as  a 
result  of  the  adoption  of  national  prohibition  in  1920. 
Such  obsolescence  was  claimed  as  a  deduction  by  Rainier 
for  1919  in  the  sum  of  $174,188.84.  No  other  amount 
of  obsolescence  was  ever  claimed  by  Rainier.     The  Com- 
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missioner  allowed  $59,153.48  as  a  deduction  for  obsoles- 
cence in  1919,  and  to  this  extent  the  taxpayer's  basis 
must  be  reduced  under  Section  113(b)(1)(B)  of  the 
Code.  The  Commissioner  then  determined  that  the  great 
bulk  of  the  good  will  loss,  as  computed  by  him  ($345,- 
061.95),  was  "allocable"  to  1918.  The  taxpayer  had  not 
claimed  that  amount  as  a  deduction  for  obsolescence  for 
1918  or  for  any  other  year.  Its  return  for  1918  showed 
a  net  loss  wtihout  any  deduction  for  obsolescence.  The 
Tax  Court  was  obviously  correct  in  determining  that  the 
gratuitous  unilateral  determination  or  allocation  of  an 
amount  by  the  Commissioner  does  not  constitute  the  "al- 
lowance" of  a  deduction  where  it  has  never  been  claimed 
by  the  taxpayer.  The  Commissioner  may  not  by  his  own 
action  thus  penalize  a  taxpayer;  and  on  a  subsequent  sale 
of  the  property  the  taxpayer  is  entitled  to  recover  its 
basis  undiminished  by  such  an  "allocation"  on  his  part. 
Rainier,  however,  seeks  no  unfair  tax  advantage  and 
therefore  concedes  here,  as  it  did  below,  that  account 
should  be  taken  of  the  benefit  that  accrued  to  it  as  a 
result  of  a  combination  of  the  Commissioner's  allocation 
to  1918  and  his  recalculation  of  Rainier's  income  for  that 
year,  to  show  a  net  income  of  $78,983.92  instead  of  a  net 
loss.  The  Tax  Court's  conclusion  on  this  issue  has  war- 
rant in  the  record  and  embodies  principles  of  tax  account- 
ing substantially  identical  with  those  involved  in  the 
Dobsoii  case  itself.  The  Tax  Court's  determination  of 
what  constituted  a  proper  adjustment  of  l)asis  under  Sec- 
tion 113(b)(1)(A)  of  the  Code  was  held  to  be  con- 
clusive in  the  Dobson  case.  The  same  princii)le  applies 
here  to  its  determination  of  the  proi)er  adjustment  of  basis 
under  Section  113(b)(1)(B). 
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ARGUMENT. 

First  Issue. 
Introductory. 
On  the  American  scene  a  right  to  sell  goods  under  an 
established  trade  name  may  be  a  property  right  of  great 
value.  This  was  true  of  the  right  to  sell  beer  under 
the  name  ''Rainier"  in  Washington  and  Alaska  at  March 
1,  1913,  for  The  Tax  Court  valued  the  right  at  $514,- 
142.00.  The  Commissioner  does  not  challenge  that  find- 
ing, and  the  Internal  Revenue  Code  ordains  that  the  value 
of  property  on  that  date  shall,  for  tax  purposes,  be  deemed 
to  be  its  basis,  just  as  if  cash  in  that  amount  had  been 
put  out  to  acquire  the  asset. 

And  the  right  to  sell  beer  under  the  name  ''Rainier" 
in  Washington  and  Alaska  was  likewise  valuable  in  1940, 
as  evidenced  by  the  willingness  of  Seattle  Brewing  & 
Malting  Co.  to  pay  Rainier  $1,000,000.00  in  notes  for 
the  exclusive  and  perpetual  exercise  of  such  right. 

Rainier,  of  course,  has  paid  income  tax  upon  the  gain 
it  admittedly  realized  on  the  transaction,  measured  by 
the  difference  between  the  million  dollars  received  and  the 
basis  of  the  property  adjusted  in  accordance  with  The 
Tax  Court's  decision.  The  Commissioner,  however, 
would  calculate  Rainier's  1940  tax  by  disregarding  its 
basis  of  $514,142.00  and  subject  every  penny  of  the  mil- 
lion dollars  not  only  to  normal  tax  and  surtax  but  to  the 
high  war-time  excess  profits  tax.  Thus,  on  a  transaction 
resulting  in  gain  to  Rainier  of  $623,995.40  as  determined 
by  The  Tax  Court,  the  Commissioner  seeks  to  collect  from 
it  a  tax  of  $539,888.12,  or  86.52%  of  the  gain. 
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The  theory  upon  which  such  an  exhorbitant  tax  is  said 
to  be  justified  is  that  Rainier  did  not  sell  anything;  and 
a  taxpayer  can  take  account  of  its  cost  or  other  basis 
only  in  the  event  of  a  sale  or  exchange.  At  the  same 
time  the  Commissioner  insists  that  Seattle  cannot  deduct 
the  million  dollars  because  it  was  a  capital  outlay — the 
purchase  price  of  a  capital  asset. 

In  Part  A  of  his  brief  (pp.  25-30)  the  Commissioner 
attempts  to  justify  this  inconsistent  result  by  saying  that 
the  million  dollars  could  constitute  "an  advance  lump  sum 
royalty"  taxable  as  ordinary  income  to  Rainier,  even 
though  to  Seattle  the  payment  would  represent  the  non- 
deductible purchase  price  of  a  license  liaznng  an  indefinite 
life.  Part  B  of  his  brief  (pp.  30-37)  attempts  to  avoid 
the  Dobson  doctrine  by  creating  the  impression  that  The 
Tax  Court  fell  unwittingly  into  error  in  deciding  the 
Rainier  case  solely  on  the  authority  of  its  decision  in  the 
Seattle  case.  The  Seattle  case,  according  to  the  Com- 
missioner's present  argument,  did  not  decide  whether  the 
transaction  was  a  sale  as  opposed  to  a  mere  license,  but  it 
really  intended  to  hold  only  that  Seattle  had  acquired  a 
license  with  an  indefinite  life;  hence,  in  finding  that  the 
transaction  amounted  to  a  sale  in  the  Rainier  case,  The 
Tax  Court  failed  to  recognize  that  the  lump-sum  royalty, 
although  non-deductible,  could  be  taxed  as  ordinary  in- 
come to  Rainier. 

The  Commissioner  states  that  The  Tax  Court  did  not 
have  a  clear  understanding  of  the  effect  of  its  decision  in 
the  Seattle  case  (Br.  31);  and  he  goes  so  far  as  to  say 
that  The  Tax  Court  in  that  case  "was  not  re(|uire(l  to 
and  did  not  specifically  hold  that  there  was  a  sale."  (Br. 
32.)      He  also  alleges  that  a  "sale"  to  The  Tax  Court 
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meant  only   the   acquisition   of  a   capital   asset    (i.  c,   an 
indefinite  license)  by  Seattle.    (Br.  ZZ.~) 

The  fact  of  the  matter  is  that  The  Tax  Court  in  the 
Seattle  case  expressly  held  that  exercise  of  the  option 
efifected  a  sale;  it  expressly  held  that  the  transaction  zvas 
not  a  license  after  exercise  of  the  option;  it  expressly 
held  that  the  payment  did  not  constitute  a  royalty  or  an 
advance  royalty;  it  expressly  held  that  the  payment  repre- 
sented not  only  purchase  price  to  Seattle  but  selling  price 
to  Rainier;  and,  in  reliance  upon  authorities  cited  in  the 
Commissioner's  own  brief — authorities  which  the  Com- 
missioner now  seeks  to  brush  aside  as  distinj^uishable 
(Br.  61) — The  Tax  Court  expressly  held  that  the  grant 
for  a  lump-sum  consideration  of  a  perpetual,  exclusive 
license  to  use  a  trade  name  is  tantamount  to  a  sale  of  the 
property  in  the  name. 

The  Commissioner  perhaps  is  not  to  be  criticized  for 
taking  inconsistent  positions  in  discharging  his  duty  to 
protect  the  public  revenue;  but  it  appears  unusual,  at  least, 
for  him  to  argue  successfully  in  a  lower  court  that  de- 
cided precedents  mean  one  thing,  and  then,  before  an  Ap- 
pellate Court  reviewing  the  same  transaction,  to  contend 
that  they  do  not  support  the  proposition  for  which  he 
cited  them  below. 

In  view  of  the  Commissioner's  argument  we  shall  pre- 
sent this  brief  in  the  following  form:  (1)  an  analysis  of 
The  Tax  Court's  actual  holdings  in  both  cases;  (2)  cita- 
tions and  argument  showing  the  correctness  of  the  Court's 
holdings;  and  (3)  a  reply  to  the  Commissioner's  other 
arguments  on  brief. 
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I. 

The  Tax  Court,  in  the  Seattle  Case  as  in  the  Rainier 
Case,  Held  That  the  Transaction  Was  a  Sale  and 
Not  a  License,  That  the  Million  Dollars  Con- 
stituted Purchase  Price  and  Not  Advance  Royalty. 

Bearing  on  the  Commissioner's  argument  that  The  Tax 
Court  failed  to  distinguish  between  the  issue  in  the  Rainier 
case  and  its  actual  decision  in  the  Seattle  case,  the  follow- 
ing facts  are  significant: 

The  Seattle  case  was  heard  by  Judge  Arthur  J.  Mellott 
at  Seattle,  Washington,  on  October  31,  1944.  [R.  79 
in  No.  11,467.]  Briefs  were  thereafter  filed,  including 
an  amicus  curiae  brief  by  Rainier  setting  forth  its  con- 
tention that  exercise  of  the  option  effected  a  sale  of  prop- 
erty.    [See  R.  141  and  147  in  No.  11,547.] 

The  Rainier  case  came  on  for  hearing  in  San  Francisco, 
California,  before  Judge  Marion  J.  Harron,  and  the  trial 
consumed  three  days  beginning  July  19,  1945.  The  inter- 
connection between  both  cases  was  brought  out  in  the 
opening  statements  by  counsel  for  both  parties  and  was 
thoroughly  discussed  throughout  the  hearing.  Upon 
questioning  by  the  Court  at  the  conclusion  of  the  trial, 
Mr.  Neblett,  who  tried  both  cases  in  behalf  of  the  Com- 
missioner, made  the  following  statements  [R.  588-9  in 
No.  11,547]: 

"The  Court:  Now,  what  do  you  think  they  did 
when  they  exercised  this  option? 

Mr.  Neblett:  Well,  we  have  taken  two  positions 
in  it.  We  say  in  the  Seattle  case,  your  Honor,  that 
they  purchased  the  trade  name,  and  it  was  a  capital 
transaction.  That  was  the  position  we  took  before 
Judge  Mellot. 
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The  Court:  Well,  now  what  position  do  you  take 
in  this  case? 

Mr.  Neblett:  We  take  the  position  in  this  case 
that  in  view  of  the  rights  that  were  reserved  that 
this  did  not  constitute  a  sale  or  a  capital  transaction, 
it  constituted  a  mere  license.  In  other  words,  we 
take  an  opposite  position  from  what  we  took  in 
the  Seattle  case." 

Briefs  were  subsequently  filed,  including  an  amicus 
curiae  brief  by  the  Seattle  Company  presenting  its  inter- 
pretation of  the  contract;  and  in  the  meantime,  before  the 
Seattle  case  had  been  decided,  Judge  Mellott  resigned 
from  The  Tax  Court  and  the  Seattle  case  w^as  trans- 
ferred to  Judge  Harron,  who,  as  we  have  just  said, 
heard  the  Rainier  case.  Soon  thereafter  (on  April  29, 
1946)  Judge  Harron  promulgated  the  opinion  in  the  Seat- 
tle case,  followed  in  less  than  two  months  by  the  opinion 
in  the  Rainier  case.  [R.  72  in  No.  11,467;  R.  78  in  No. 
11,547.]  In  these  circumstances  it  was  only  natural  that 
the  second  case  would  be  decided  on  the  authority  of  the 
first,  without  repeating  all  that  had  been  said  in  the 
earlier  lengthy  opinion. 

In  the  Seattle  case  the  Commissioner  argued  that  the 
transaction  was  a  sale  and  not  a  license.*  In  his  Opening 
Statement    before    The    Tax    Court    in    the    Seattle   case 


*We  do  not  intend  to  infer  that  this  was  his  only  argument ;  but 
his  other  arguments  were  advanced  for  the  first  time  at  the  trial,  as 
alternatives  and  "irrespective  of  whether  this  was  a  sale  of  a  capital 
asset."      [R.  88-89  in   No.    11,467.] 
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counsel  for  the  Commissioner  stated   [R.  91  in  No.  11,- 
467] : 

"And  the  five  year  period,  the  evidence  will  show, 
your  Honor,  was  merely  a  trial  period.  The  Rainier 
Brewing  Company,  or  the  Seattle  Brewing  Company, 
formerly  the  Century  Brewing  Company,  did  not 
want  to  assume  the  risk  of  ownership  during  that 
period,  so  they  thought  they  would  see  how  the  royal- 
ties would  function  before  they  made  up  their  minds 
to  assume  the  risk  of  ownership.  Therefore  the  five 
year  clause  in  the  contract." 

In  his  brief  filed  with  The  Tax  Court  in  the  Seattle  case 
the  Commissioner  made  the  following  statements: 

"*  *  *  The  option  provision  *  *  *  accorded 
petitioner  the  right  to  'terminate  all  royalties  there- 
after payable'  under  the  contract.  This  it  did  by 
execution  of  the  notes  aggregating  $1,000,000.00. 
Neither  that  aggregate  obligation  nor  the  several 
installment  notes  constitute  'royalties,'  because  the 
exercise  of  the  option  definitely  terminated  all  royal- 
ties;   *     *    * 

*  *  *  To  say  that  petitioner  acquired  no  'title' 
under  the  contract  is,  in  effect,  to  say  that  title  may 
not  be  acquired  to  intangibles.  Petitioner's  conten- 
tion that  it  acquired  no  'equity'  in  the  intangibles  for 
its  investment  of  $1,000,000.00  is  so  unreal  and  con- 
trary to  the  evidentiary  facts  that  extended  discus- 
sion of  the  point  would  seem  to  be  unnecessary. 
Does  a  binding  contract  for  exclusive  perpetual  use 
of  designated  property  rights  which  are  recognized  by 
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the  law  give  an  'equity'  in  the  property  or  rights? 
Obviously,  the  correct  answer  is  in  the  affirmative. 

*  *  *  Upon  conversion  of  the  contract  to  the 
fixed  payment  of  $1,000,000.00  required  under  the 
option,  petitioner  acquired  more  than  the  permissive 
use  of  such  assets.  Clearly,  it  acquired  'title'  to 
the  contract  not  to  compete  and  also  title  to  the 
goodwill  attaching  to  the  various  properties  acquired 
from  Rainier.     *     *     * 


The  Court  in  Andrczv  Jergens  Co.  v.  Wood- 
bury (D.  Ct.,  D.  Del.,  1921),  273  Fed.  952, 
aff'd.  279  Fed.  1016,  cert.  den.  260  U.  S.  728,  held 
that  where  the  owner  of  a  trade-mark  gave  an  ex- 
clusive license,  with  certain  exceptions,  but  the  trans- 
action disclosed  a  purpose  to  transfer  the  rights 
therein,  it  was  not  a  mere  license  but  in  legal  contem- 
plation constituted  an  assignment  notwithstanding  the 
use  of  the  word  'license.'  Respondent  maintains  here 
that  similarly,  the  giving  by  Rainier  of  the  exclu- 
sive perpetual  rights  under  the  subject  contract  to 
petitioner  in  the  designated  territory  was  tantamount 
to  an  assignment  of  such  rights.  In  this  connection, 
there  would  seem  to  be  no  question  but  that  an  owner 
of  rights  may  transfer  less  than  the  total  rights  he 
owns.  Surely  one  who  has  property  rights  such  as 
trademarks  and  brands  in  use  over  a  large  territory, 
may  effectively  transfer  and  assign,  as  in  this  case, 
exclusive  perpetual  interests  therein  in  designated 
localities.  Technical  considerations  as  to  the  effect 
on  the  title  of  the  owner  would  seem  to  be  unimport- 


— 20- 

ant.  The  rights  themselves  constitute  property  along 
with  the  goodwill  of  which  they  are  a  part.  See  the 
Coca  Cola  Bottling  Company  v.  The  Coca  Cola  Com- 
pany (D.  C,  Del.,  1920),  269  Fed.  796.  In  that 
case  it  was  also  held  that  good  will  was  salable  prop- 
erty. The  Court  further  held  that  a  secret  process 
or  formula  of  the  manufacture  of  an  article  is  one 
in  which  a  property  right  can  exist,  and  that  such 
rights  can  be  sold  in  whole  or  in  part. 

It  is  unimportant  that  no  bill  of  sale  or  documents 
of  title  were  passed,  as  no  formalities  are  required 
for  the  transfer  of  such  properties.  Woodivard  v. 
White  Satin  Mills  Corp.  (C.  C.  A.  8th,  1930),  42 
F.  (2d)  987,  989.  The  transfer  may  be,  and  often 
is,  implied.  Canadian  Club  Beverage  Co.  v.  Canadian 
Club  Corp.  (Sup.  Jud.  Ct.,  Mass.,  1929),  168  N.  E. 
106,  268  Mass.  566.    *    *    *" 

With  arguments  such  as  these,  is  it  not  odd  for  the 
Commissioner  to  assert  now  that  The  Tax  Court  did  not 
clearly  understand  the  effect  of  its  decision  when  it  con- 
strued the  transaction  to  be  a  sale?  And  is  it  not  odd 
for  the  Commissioner  now  to  contend  vigorously  that  the 
notes  constituted  advance  or  prepaid  royalties,  whereas 
below  in  the  Seattle  case  he  as  vigorously  insisted  that  they 
were  not  royalties  of  any  character  "because  the  exercise 
of  the  option  definitely  terminated  all  royalties?" 

The  Tax  Court  in  the  Seattle  case  adopted  the  position 
thus  taken  by  the  Commissioner,  and  instead  of  placing 
its  decision  upon  any  narrow  and  meaningless  distinction 
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between  a  perpetual  license  and  the  beneficial  ownership 
of  a  name,  it  squarely  held  that  the  perpetual  license 
involved  here  was  equivalent  to  a  transfer  of  ownership 
in  the  name.  This  is  made  clear  by  the  Court's  own 
headnote  [R.  36  in  No.  11,467]: 

"*  *  *  held,  (Ij  the  right  to  use  the  trade- 
name in  connection  with  the  manufacture  and  sale  of 
alcoholic  malt  beverages  is  property  which  the  owner 
thereof  could  license  or  assign  to  another;  (2)  the 
grant  of  an  exclusive  and  permanent  right  in  a  limited 
territory  was  an  assignment  of  such  right;  (3)  the 
taxpayer  acquired  a  capital  asset  and  the  transaction 
was  a  sale  and  not  a  li;zcense." 

The  Court's  opinion  (particularly  from  R.  60  to  71  in 
No.  11,467)  clearly  shows  a  determination  that  the  trans- 
action was  a  sale  rather  than  a  mere  license.  It  stated 
on  page  60  that  the  mere  fact  that  a  lump  sum  payment 
was  involved  was  not  "determinative  whether  the  trans- 
action zvas  a  license  or  a  sale,"  nor  was  the  fact  that  the 
parties  are  called  licensor  or  licensee  [R.  64]  ;  rather  the 
nature  of  the  transaction  is  controlling  and  we  must  look 
to  the  extent  of  the  rights  granted  and  the  finality  of 
the  grant.  The  Court  then  reviewed  the  changes  in  the 
parties'  relationship  upon  exercise  of  the  option,  stating 
[R.  61]: 

"*  *  *  Thereafter  there  w^as  no  further  pay- 
ment to  be  made  and  the  forfeiture  clause  became  in- 
operative. The  exclusive  right  to  use  the  trade-name 
in  the  designated  territory  became  perpetual  and  the 
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liability  of  having  it  revoked  by  the  happening  of  a 
subsequent  condition  no  longer  existed  in  a  real 
sense." 

The   Court   continued  by  saying  that  the  owner  of   a 

trade-name 

"*  *  *  may  assign  or  transfer  a  property  right 
thereto  by  grant  in  a  limited  territory.  If  such  grant 
is  exclusive  and  perpetual  its  characteristics  more 
resemble  a  sale  than  a  license,  and  this  is  particu- 
larly true  where  all  the  consideration  has  been  paid. 
In  Goldsmith  v.  Commissioner,  supra,  Judge  L. 
Hand  said  'It  does  not  unduly  strain  the  meaning 
of  a  sale  to  make  it  include  an  exclusive  license.' 
*     *     *"     [R.  62.] 

The  court  continued  [R.  63]  : 

"It  is  true  under  this  agreement  that  petitioner 
could  not  assign  the  rights  granted  to  it  without 
the  consent  of  Rainier,  but  we  do  not  regard  this  pro- 
vision as  controlling  here.  Neither  could  Rainier 
assign  the  right  to  another  or  use  it  itself.  The 
exclusive  grant  to  petitioner  resulted  in  the  retention 
by  Rainier  of  the  naked  legal  title  in  the  interest 
granted  for  the  benefit  of  the  grantee.  Moreover, 
by  the  grant  of  an  exclusive  right  and  the  agreement 
not  to  compete,  Rainier  transferred  to  petitioner  its 
business  in  alcoholic  malt  beverages  sold  under  the 
trade-name  in  the  limited  territory." 

After  quoting  from  Parke,  Davis  ^r  Co.,  31   B.  T.  A. 
427',  that  in  "a  question  of  income  tax  liability     *     *     * 
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(the)  legal  title  is  of  little  consequence  and  the  inquiry  is 
as  to  the  ownership  of  the  beneficial  interest/'  The  Court 
concluded  as  follows  [R.  66-67]  : 

"*  *  *  It,  therefore,  makes  no  difference  what 
terminology  is  applied  to  the  payment.  Regardless 
of  the  language  used,  it  was  the  intention  of  the 
parties  that  upon  the  payment  of  $1,000,000  the 
petitioner  should  have  the  exclusive  and  perpetual  use 
of  the  trade-name  'Rainier,'  regardless  of  the  quan- 
tity of  beer  manufactured  and  for  all  future  time. 
These  provisions,  we  think,  are  inconsistent  with  the 
theory  of  a  lease  or  license  and  are  more  consistent 
with  the  idea  of  a  sale.  ^  "^  "^  All  of  these  facts  are 
consistent  zvith  the  idea  of  a  sale,  hut  not  consistent 
with  the  idea  of  a  license.  We  see  no  inhibition  where  a 
corporation  owns  a  trade-name  to  its  assigning  a  right 
to  use  that  name  in  a  designated  territory  for  a  price, 
and  if  the  right  to  use  is  perpetual  and  exclusive 
it  is  more  consistent  with  the  idea  of  a  sale  than  a 
lease,  particularly  where  it  is  not  dissociated  from 
the  business  or  merchandise  with  which  it  has  been 
used.     *     *     *"     (Emphasis  added.) 

It  will  be  seen  from  the  foregoing  that  the  Court  in 
the  Seattle  case  approached  the  question  as  much  from 
the  standpoint  of  the  grantor  (Rainer)  as  it  did  from 
that  of  the  grantee  (Seattle).  We  respectfully  submit 
that  the  Commissioner  is  in  error  when  he  alleges  that 
The  Tax  Court  did  not  specifically  hold  in  the  Seattle 
case  that  there  was  a  sale. 
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11. 

The  Tax  Court  Was  Correct  in  Finding  and  Deciding 
That  the  Transaction  Constituted  a  Sale  Rather 
Than  a  License. 

The  Tax  Court  was  thoroughly  justified  in  determin- 
ing that  the  contract  under  consideration,  both  factually 
and  legally,  was  in  reality  a  license  of  the  name  "Rainer" 
with  an  option  to  purchase  at  the  end  of  five  years. 

The  Commissioner  asserts  that  a  "sale"  within  the 
meaning  of  the  Internal  Revenue  Code  means  a  trans- 
action "which  qualifies  legally  as  a  'sale'  and  is  commonly 
understood  to  be  encompassed  by  that  word."  (Br.  57.) 
We  do  not  know  what  is  meant  by  the  words  "qualifies 
legally,"  but  we  do  agree  that  a  sale  for  tax  purposes  is 
such  a  transaction  as  is  commonly  understood  to  be  a 
sale.  That  appears  to  be  the  only  criterion  laid  down  by 
the  Supreme  Court.  Helvering  v.  Flaccus  Leather  Co., 
313  U.  S.  247;  Fairbanks  v.  United  States,  306  U.  S. 
436.  In  Burnet  v.  Harmel,  287  U.  S.  103,  the  Court 
stressed  the  fact  that  an  oil  and  gas  lease  is  not  com- 
monly understood  to  be  a  sale  of  the  natural  resources  in 
place.  The  practical  aspect  was  emphasized  also  in  Hale 
7'.  Helvering,  App.  D.  C,  85  F.  (2d)  819,  cited  by  the 
Commissioner,  where  the  decision  turned  largely  upon 
the  ground  that  neither  business  men  nor  lawyers  refer 
to  the  compromise  of  a  note  as  a  sale  to  the  maker. 

There  can  be  no  question  in  the  present  case  but  that 
exercise  of  the  option  would  be,  and  in  fact  was,  com- 
monly understood  to  constitute  a  sale  of  the  name.  Cer- 
tainly the  presidents  of  both  companies  so  understood  it, 
as  did  the  citizens  of  Seattle  who  developed  an  interest 
in  buving  stock  of  the  Seattle  Company  in  reliance  upon 
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the  president's  announcement  in  the  financial  section  of 
the  public  press  that  new  stock  would  be  issued  to  finance 
the  "outright  purchase"  of  the  name  in  Washington  and 
Alaska.  The  transaction  would  be  commonly  understood 
to  be  a  sale  by  anyone  who  read  the  report  on  either 
company  by  the  reliable  organization  Dun  and  Bradstreet, 
Inc.  Going  back  to  the  origin  of  the  agreement,  the  par- 
ties provided  that  the  Seattle  plant  would  stand  as  security 
for  the  performance  of  all  the  obligations  of  Seattle  under 
the  contract,  and  at  the  same  time  they  provided  that  the 
security  would  be  released  if  Seattle  should  exercise  the 
option  and  pay  the  million  dollars.  This  certainly  indi- 
cated the  belief  of  both  parties  that  such  exercise  and 
payment  would  bring  to  an  end  any  possibility  of  a  de- 
fault on  the  part  of  Seattle  that  would  justify  liquidated 
damages  or  termination  of  the  contract. 

We  submit  that  as  a  practical  matter  the  grant  of  a  per- 
petual license  to  use  a  trade  name,  which  cannot  be  ter- 
minated, is  equivalent  to  an  assignment  of  the  name. 
Particularly  is  this  true  where,  in  final  analysis,  there  is 
no  perceptible  difference  between  a  trade  name  as  such 
and  the  right  to  use  a  trade  name.  This  proposition  is 
established  by  the  cases  cited  on  pages  46  and  47  of  the 
Commissioner's  brief,  which  we  shall  not  repeat.  The 
only  oftice  of  a  trade  name  is  to  protect  the  good  will 
which  it  symbolizes;  it  cannot  be  transferred  and  does 
not  exist  separate  and  apart  from  a  business.  Hence, 
what  does  the  owner  have  left  in  the  trade  name  when  he 
has  disposed  of  the  business  and,  for  a  lump  sum  of 
$1,000,000.00,  granted  the  vendee  the  sole,  exclusive,  and 
perpetual  license  to  use  the  name?  Surely  there  can  be 
no  reversion  after  a  perpetuity. 
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The  classic  definition  of  a  royalty  is  a  periodic  pay- 
ment to  the  owner  for  the  use  of  his  property  and  in 
proportion  to  the  use  made  thereof.  If,  in  substance,  an 
owner  has  only  a  perpetual  right  to  use  a  name,  what 
elements  of  ownership  to  sustain  a  royalty  are  left  after 
he  has  conveyed  to  another  that  perpetual  user?  To  say 
that  he  is  none  the  less  possessed  of  a  legal  title  is  to 
make  taxes  turn  upon  technicalities  of  form.  The  income- 
producing  properties  of  the  asset  are  gone,  which  alone 
gave  economic  value  to  it.  That  is  the  substance  of  the 
matter.  In  their  place  are  $1,000,000.00.  Taxwise,  the 
owner  will  recover  its  cost  of  that  asset  out  of  the 
$1,000,000.00,  or  not  at  all. 

A  persuasive  analogy  to  our  unique  situation  here  is 
the  line  of  authority  in  the  tax  field  growing  out  of  the 
grant  of  easements  with  respect  to  real  property.  Much 
the  same  type  of  a  situation  is  there  involved:  the  land 
owner  retains  record  title  to  the  land,  just  as  Rainer  pur- 
ported to  retain  title  to  the  registrations  here;  neither 
type  of  property  is  subject  to  depreciation,  so  the  owner 
cannot  look  to  annual  deductions  for  a  recovery  of  his 
capital;  and  the  granting  of  an  easement  contains  the 
principal  factor  of  perpetual  use  which  is  of  prime  im- 
portance here.  In  H.  L.  Scales,  10  B.  T.  A.  1024,  the 
petitioner  granted  to  a  levee  improvement  district  a  per- 
petual easement  and  right-of-way  for  flood  control  pur- 
poses over  324.4  acres  of  his  6,000  acres  of  land.  The 
Commissioner  determined  that  the  consideration  received 
for  the  easement  was  taxable  as  ordinary  income;  but  the 
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Board  held,  on  the  contrary,  that  petitioner  was  entitled 
to  deduct  as  a  capital  loss  the  difference  between  his  cost 
of  the  324.4  acres  and  the  amount  received.  The  Board 
said : 

"Under  the  provisions  of  this  instrument  it  is  plain 
that  about  the  only  thing  or  interest  remaining  in 
the  petitioner  is  the  bare  legal  title  and  that  this  is 
of  no  practical  or  market  value.     *     *     *" 

The  Board  then  quoted  from  many  authorities  and  con- 
cluded : 

'Tn  view  of  these  authorities  and  the  facts  that 
the  petitioner  has  surrendered  perpetual  and  complete 
control  of  the  324.4  acres  involved  hereinto  the  Levee 
Improvement  District,  and  that  it  is  useless  for  pur- 
poses of  cultivation  or  grazing  because  almost  always 
overflowed  by  water,  we  must  hold,  for  the  purposes 
of  this  proceeding  and  for  taxation,  that  the  con- 
veyance to  the  Levee  Improvement  District  was 
tantamount  to  a  sale  and  that  petitioner  has  no  bene- 
ficial interest  therein.     *     *     *" 

The  Bureau  of  Internal  Revenue  acquiesced  in  this  de- 
cision, C.  B.  VH-2,  35,  and  apparently  has  recognized  its 
justice,  for  even  where  some  beneficial  use  of  the  land  has 
remained  in  the  owner,  the  Bureau  holds  that  the  amount 
received  from  the  grant  of  an  easement  should  be  applied 
against  and  reduce  the  basis  of  the  land.  See  G.  C.  M. 
23162,  C.  B.  1942-1,  106. 

Not  only  as  a  practical  matter  has  the  owner  of  a 
trade  name  sold  his  interests  therein  when  for  a  lump 
sum  he  has  granted  a  perpetual  right  to  its  use,  but  the 
courts   have   generally   held   that   a   perpetual   license,    in 
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legal  contemplation,  amounts  to  a  sale  or  disposition  of 
the  property  interests  in  the  name. 

In  Griggs,  Cooper  &  Co.  v.  Erie  Preserving  Co.,  131 
Fed.  359,  the  agreement  granted  "the  absolute  and  ex- 
clusive use"  of  a  trade-mark  'Hn  and  to  the  several  states 
of  Minnesota,  Wisconsin,  North  Dakota,  South  Dakota 
and  Montana,  *  *  *  during  such  time  only  as  they 
[the  licensees]  and  their  successors  shall  continue  in  busi- 
ness," with  certain  reservations  in  favor  of  the  grantor. 
It  was  held  that  this  agreement  effected  a  transfer  of  the 
trade-mark  notwithstanding  the  geographical  limitation, 
the  reservation  of  rights  in  the  assignor,  and  the  limita- 
tion of  business  by  the  assignee  or  its  successors.  The 
Court  said: 

"*  *  *  The  specific  language  employed  is  open 
to  the  reasonable  construction  that  the  intention  of 
the  assignor  was  to  convey  to  Griggs,  Cooper  &  Co., 
complainant,  an  absolute  and  exclusive  ownership  of 
the  trade-mark  'Home  Brand,'  and  the  right  to  use 
the  same  in  the  sale  of  its  vendible  commodity  in  the 
localities  mentioned  in  the  assignment.  The  reser- 
vation to  the  transferor  does  not  limit  or  qualify  the 
alienation  of  the  prior  adopted  mark  to  complainant 
and  its  successors  in  their  business.  *  *  *  yj^g 
argument  of  the  defendant  proceeds  upon  the  theory 
that  Fry  &  Co.,  because  of  the  limitations  expressed 
in  the  assignment,  did  not  convey  an  exclusive  right 
to  appropriate  the  distinctive  mark  by  which  its 
vendible  goods  were  identified,  and  that  the  effect 
of  the  writing  was  to  create  a  mere  license  which 
did  not  convey  the  good  will  or  business  of  the  trans- 
feror, and  therefore  complainant  has  no  such  exclu- 
sive right  to  the  use  of  the  words  'Home  Brand'  or 
the  word  'Home'  as  would  permit  recourse  on  the 
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part  of  complainant  to  a  Court  of  Equity  for  a  viola- 
tion of  trade-mark  rights.  This  proposition  is 
thought  unsound.  The  written  agreement  unques- 
tionably carried  with  it  a  valuable  concession  which 
inured  to  the  business  advantage  of  the  complainant 
corporation.  On  the  other  hand,  the  assignor  parted 
with  the  exclusive  ownership  and  good  will  in  its 
arbitrarily  selected  trade-mark  'Home  Brand'  within 
the  territory  specified  in  the  assignment,  merely  re- 
serving to  itself,  as  we  have  seen,  certain  permis- 
sive rights  in  its  personal  use.  The  primary  ac- 
quisition by  Fry  &  Co.  of  the  mark  adopted  to  indi- 
cate its  manufacture  of  the  articles  to  which  the 
same  was  appropriated  was  undeniably  transferable 
*  *  *  and  such  assignment  is  sufficient  to  entitle 
complainant  to  the  protection  afforded  to  owners  of 
trade-marks  in  like  cases.     *     *     *" 

In  Andrew  Jergens  Co.  v.  Woodbury,  Inc.,  27 Z  Fed. 
952  (District  Court  of  the  District  of  Delaware),  the 
Woodbury  Institute,  in  consideration  of  stock  of  the 
Woodbury  Company,  executed  a  contract  in  1905  where- 
by the  Institute — 

''*  *  *  shall  and  hereby  does  give  and  grant  to 
the  company  the  exclusive  license  to  use  the  afore- 
said neckless  head  trade-mark,  *  *  *  except  in 
so  far  as  conflicting  rights  have  heretofore  been 
given  or  granted  to  other  persons  or  corporations, 
reserving  to  itself,  however,  the  right  to  use  the 
same  so  long  as  it  shall  continue  in  active  business, 
but  not  otherwise;  *  *  *  ^j^^^  further  agrees 
with  the  company  that,  if  at  any  time  the  Institute 
shall  cease  to  engage  in  active  business,  the  right  of 
the  Institute  to  use  said  lists  of  patients  and  said 
mailing  lists  shall  cease,  and  the  same  shall  become 
the  exclusive  property  of  the  company." 
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It  was  contended  that  the  Woodbury  Company  had  ac- 
quired no  title,  but  a  mere  license,  under  the  contract  of 
1905,  but  the  Court  held: 

"The  complainant  further  urges  that,  if  the  con- 
tract was  not  void,  it  constituted  but  a  mere  license, 
personal  to  the  Woodbury  Company,  to  use  the 
mark.  I  cannot  agree  with  this  contention,  for  I 
think  the  agreement  discloses  a  purpose  to  transfer, 
and  that  it  did  transfer  to  the  Woodbury  Com- 
pany, all  rights  in  the  trade-mark,  subject  only  to  the 
two  exceptions,  and  that,  although  using  the  word 
'license,'  it  was,  in  legal  contemplation,  an  assign- 
ment. Sirocco  Engineering  Co.  v.  Monarch  Ventila- 
tor Co.  (C.  C),  184  Fed.  84;  Griggs,  Cooper  & 
Co.  V.  Erie  Preserving  Co.  (C  C),  131  Fed.  359." 

In  Coca-Cola  Bottling  Co.  v.  Coca-Cola  Co.,  269  Fed. 
796  (1920)  (District  Court,  District  of  Delaware),  the 
Coca-Cola  Co.  had  adopted  the  trademark  "Coca-Cola"  in 
its  business  of  manufacturing  and  selling  syrup  which 
was  used  only  as  a  base  for  drink  served  at  soda  foun- 
tains. In  1899  it  executed  a  contract  looking  to  the 
establishment  of  a  bottling  business,  which  contract  jiro- 
vided  as  follows: 

"Said  party  of  the  second  part  further  agrees  and 
hereby  grants  to  said  parties  of  the  first  part,  the 
sole  and  exclusive  right  to  use  the  name  Coca-Cola 
and  all  the  trade-marks  and  designs  for  labels  now 
owned  and  controlled  by  said  party  of  the  second 
part,  upon  any  bottles  or  other  receptacles  containing 
the  mixture  heretofore  described,  and  the  right  to 
vend  such  preparation  or  mixture  bottled  or  put  up 
as  aforesaid,  in  all  the  territory  contained  in  the 
boundaries  of  the  United  States  of  America,  except 
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the  six  New  England  states  and  the  states  of  Missis- 
sippi and  Texas.  This  right  to  use  the  name  Coca- 
Cola  and  the  trade-mark  and  label  furnished  is  to  be 
applied  only  to  the  carbonated  mixture  described, 
and  is  not  intended  to  interfere  in  any  way  with  the 
business  and  use  of  the  same  as  now  operated  by 
the  party  of  the  second  part,  nor  to  apply  to  the 
soda  fountain  business  as  now  operated  by  various 
parties.  The  rights  of  the  parties  of  the  first  part 
under  this  contract  may  be  by  them  transferred  to  a 
company,  the  formation  of  which  is  now  contem- 
plated by  them  to  be  known  as  the  Coca-Cola  Bottling 
Company,  but  no  transfer  of  their  rights  under  this 
contract  to  any  other  party  or  parties,  shall  he  made 
without  the  consent  of  the  party  of  the  second  part," 
(Emphasis  added.) 

It  will  be  seen  that  this  contract  embodied  three  factors 
analogous  to  the  present  case:  (1)  geographical  limita- 
tion; (2)  the  assignee  could  not  assign  without  the  as- 
signor's consent;  and  (3)  the  transfer  covered  only  bottled 
drinks,  reserving  the  name  as  applied  to  the  syrup. 
Nevertheless  the  Court  held  that  there  had  been  a  con- 
veyance of  good  will  and  property  interests  in  the  name. 
It  stated: 

"*  *  *  The  Georgia  corporation  *  *  *  granted 
and  conveyed  to  the  bottlers  'the  right  to  use  the 
trade-mark  name  Coca-Cola,  and  all  labels  and  de- 
signs pertaining  thereto,  in  connection  with  the 
product  bottled  Coca-Cola'  in  the  prescribed  terri- 
tory. The  extent  of  the  good  will,  symbolized  by 
the  trade-mark,  so  transferred,  is  disclosed  by  the 
grant  of  the  'sole  and  exclusive'  right  thus  to  use  the 
name  and  trade-mark,  or,  as  expressed  in  the  amend- 
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ment,  by  the  negative  covenants  of  the  Georgia  cor- 
poration that  it  will  'only  manufacture  syrup  for 
bottling  purposes  in  sufficient  quantities  to  meet  the 
requirements'  of  complainant  and  others  holding 
similar  rights  *  *  *.  The  good  will  so  trans- 
ferred was,  as  to  the  bottling  business,  perpetual  and 
exclusive. 

The  transfer  of  the  interest  in  the  trade-mark  was 
not  a  transfer  in  gross.  The  right  to  transfer  the 
good  will  and  trade-mark  under  such  circumstances 
is  shown  by  the  authorities  hereinbefore  referred  to. 
As  I  see  it,  it  is  immaterial  whether  the  interest  in 
the  trade-mark  acquired  by  the  bottlers  was  a  legal 
title  or  merely  a  beneficial  interest.  *  *  *  Con- 
sequently the  ultimate  question  touching  the  trade- 
mark would  thus  seem  to  be,  not  whether  the  trade- 
mark could  be  assigned,  but  merely  the  extent  of  the 
interest  assigned.  //  a  limited  interest  therein  by 
way  of  license  could  liave  been  assigned,  no  reason 
appears  why,  under  the  circumstances,  an  unlimited 
interest  could  not  likeivise  have  been  assigned" 


In  Canadian  Club  Beverage  Co.  v.  Canadian  Club  Corp., 
168  N.  E.  106  (Supreme  Judicial  Court,  Mass.,  1929), 
the  former  owner  of  the  "Canadian  Club"  trade-mark, 
William  Ireland,  Inc.,  by  a  written  instrument  executed 
in  1922,  sold  to  plaintiff  its  bottling  plant, 

"*     *     *     'together  with   all  labels  used  in  connec- 
tion with  the  bottling  and  tonic  business  conducted 
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by  said  William  Ireland,  Incorporated,  and  together 
with  the  right  to  use  the  "same  Canadian  Club"  for 
all  purposes  except  in  connection  with  the  manufac- 
ture of  syrups.'  " 

In  1923  Ireland  was  declared  a  bankrupt  and  all  its 
business  was  sold  to  defendant's  predecessors,  who  there- 
after attempted  to  revoke  plaintiff's  license  to  use  the 
name  Canadian  Club.  The  Court  held  that  the  name 
passed  with  the  sale  of  the  bottling  business,  saying: 

"*  *  *  The  conclusion  is  warranted  that  the 
name  was  used  under  a  claim  of  right,  and  that  the 
property  in  the  trade  name  was  sold  to  the  plaintiff 
in  February,  1922.    (Emphasis  added.) 

*  *  *  If  the  word  'same'  preceding  the  words 
'Canadian  Club'  is  an  error  for  the  word  'name,' 
then  the  right  to  use  the  trade  name  'Canadian  Club' 
was  expressly  granted  to  the  plaintiff  and  Ireland  had 
authority  under  the  vote  of  the  directors  to  make 
this  assignment.  If  there  was  no  mistake  in  using 
the  word  'same,'  the  name  would  pass  as  an  asset 
of  the  Ireland  company  and  a  part  of  its  bottling 
equipment." 

From  these  authorities  we  submit  that  in  legal  con- 
templation a  grant  of  the  perpetual  right  to  use  a  name 
is  tantamount  to  an  assignment  of  the  property  in  the 
trade  name. 


—34— 

III. 
Reply  to  the  Commissioner's  Argument  on  Brief. 

A.  In  Part  A  of  his  brief  (pages  25-30)  the  Com- 
missioner compares  the  milHon  dollar  payment  in  this  case 
to  the  cash  bonus  received  upon  the  execution  of  many 
oil  and  gas  leases. 

This  comparison  overlooks  the  three  reasons  why  a  cash 
bonus  in  an  oil  lease  is  taxed  as  ordinary  income.  The 
first  is  that  it  is  treated  as  ordinary  income  o}ily  where 
the  assignor  has  reserved  an  economic  interest  in  the  oil 
property,  such  as  a  royalty  dependant  upon  production 
of  oil.  In  other  words,  the  term  advance  royalty  presup- 
poses that  a  regular  royalty  will  follow;  otherwise  the 
word  "advance"  is  meaningless.  If  no  such  economic 
interest  in  the  oil  property  is  retained  by  the  assignor, 
the  transaction  is  treated  as  a  sale  and  the  cash  bonus 
is  taxed  as  proceeds  of  sale.  Helvering  v.  Elbe  Oil  Land 
Development  Co.,  303  U.  S.  372,  82  L.  Ed.  904.  In  the 
second  place  an  assignor  who  has  retained  an  economic 
interest  need  not  look  to  the  sale  or  exchange  provisions 
of  the  Code  to  recover  his  capital  investment  tax  free; 
he  stands  to  recover  his  entire  capital — not  only  represent- 
ing the  interest  he  has  allegedly  sold  but  his  retained 
interest  as  well — by  way  of  statutory  depletion  allowances 
that  are  deductible  not  only  from  future  recoveries  but 
from  the  cash  bonus  itself.  The  compelling  necessity  of 
recovering  capital  from  a  single  lump-sum  consideration, 
or  not  at  all,  is  thus  not  present  where  an  economic  interest 
is  retained.  And  conversely,  if  the  assignor  will  derive 
no  future  benefit  from  a  retained  interest,  the  transaction 
is  treated  as  a  sale  and  immediate  recoupment  of  capital 
is  available  to  him  as  on  a  sale.     The  third  reason  was 


—as- 
stated  by  the  Supreme  Court  in  Bur  net  v.  Hormel,  287 
U.  S.   103 — a  lease  of  oil  property,  with  retention  of  a 
royalty  interest,  is  not  commonly  understood  to  be  a  sale 
of  the  oil  in  place. 

In  the  present  case  the  taxpayer  had  an  unadjusted 
basis  of  half  a  million  dollars  in  the  trade  name  "Rainier" 
as  used  in  the  sale  of  beer  in  Washington  and  Alaska. 
It  conveyed  the  entire  beneficial  interest  in  that  asset  to 
Seattle  for  one  million  dollars.  It  has  retained  no  eco- 
nomic interest  whatever  in  that  asset  in  those  areas.  To 
characterize  the  payment  as  an  "advance"  royalty  is  at 
odds  with  the  facts.  Rainier  must  recover  its  basis  of 
the  asset  out  of  this  payment  or  not  at  all.  It  could 
not  do  so  from  the  proceeds  of  sale  of  any  subsequent 
transfer  of  its  business,  for  the  purchaser  could  acquire 
no  rights  to  the  name  in  Washington  and  Alaska  (since 
Rainier  carries  on  no  business  in  those  areas  it  could 
not  assign  to  a  subsequent  purchaser  any  business,  good 
will  or  interest  in  a  trade  name  in  those  localities). 
Finally,  as  we  have  seen,  the  transaction  here  was  com- 
monly understood  to  be  a  sale. 

B.  In  this  part  of  his  brief  (pages  30-37)  the  Com- 
missioner argues  that  the  Dobsoii  rule  does  not  preclude 
this  Court  from  determining  that  there  was  no  sale.  The 
first  ground  is  that  The  Tax  Count's  finding  of  a  sale  is 
not  persuasive  because  of  its  failure  to  understand  the 
effect  of  the  decision  in  the  Seattle  case.  We  have 
answered  this  contention  in  Part  I  of  this  brief,  supra. 
The  Commissioner  also  asserts  that  in  any  event  "there 
is  no  factual  basis  for  The  Tax  Court's  decision."  We 
believe  that  the  factual  basis,  resting  upon  uncontradicted 
evidence  as  to  the  intent  and  common  understanding-  of 
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the  parties,  not  only  adequately  supported  the  Court's 
finding-  but  practically  compelled  it  to  reach  the  conclusion 
it  did.  This  matter  has  also  been  fully  discussed  herein- 
before. 

The  final  reason  advanced  for  not  applying  the  Dohson 
rule  is  that  whether  a  sale  occurred  or  not  is  a  clear-cut 
question  of  law.     The  Commissioner  asserts  (Br.  35-6): 

"The  Dohson  case  itself  is  authority  for  the 
proposition  that  only  a  question  of  law  is  presented 
when  the  question  is  whether  the  undisputed  facts 
establish  a  'sale  of  a  capital  asset'  within  the  meaning 
of  Section  117  *     *     *." 

The  Commissioner  then  quotes  nearly  the  entire  opinion 
of  the  Supreme  Court  in  denying  the  petition  for  rehear- 
ing. Dohson  V.  Commissioner,  321  U.  S.  231,  88  L.  Ed. 
691. 

Our  interpretation  of  this  opinion  is  exactly  the  opposite 
from  what  the  Commissioner  finds  in  it.  The  taxpayer 
in  that  case  admittedly  had  realized  income,  but  claimed 
it  should  be  taxed  as  capital  gain,  as  opposed  to  the  Com- 
missioner's treatment  of  the  item  as  ordinary  income. 
There  was  absolutely  no  dispute  as  to  the  facts,  for 
they  had  all  been  stipulated.  John  v.  Dohson,  46  B.  T.  A. 
770.  The  Board  of  Tax  Appeals  disposed  of  the  issue 
on  page  774  as  follows : 

''*  *  *  Petitioner's  contention  that  the  income 
so  realized  should  be  taxed  as  capital  gain  is  denied 
on  authority  of  Avery  R.  Sehiller,  43  B.  T.  A.  594." 

The  cited  case  involved  similar  facts,  where  the  Board 
had  said,  "we  do  not  think  that  the  facts  in  the  instant 
case  show  that  petitioner  made  a  sale  of  the  stock   *   *    *." 
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Hence,  the  Board's  implied,  if  not  expressed,  holding  in 
the  Dobson  case  was  that  capital  gain  was  not  involved 
because  the  transaction  did  not  constitute  a  sale.  In  his 
petition  for  rehearing  before  the  Supreme  Court  the  tax- 
payer argued  that  the  issue  below  presented  questions  of 
law.  If  the  Supreme  Court  had  agreed  with  that  view 
it  certainly  would  have  been  necessary  to  decide  whether 
the  transaction,  as  a  matter  of  law,  did  or  did  not  con- 
stitute a  sale.  But  it  did  not  do  that;  it  merely  pointed 
to  the  absence  of  a  finding  by  the  Board  that  a  sale  oc- 
curred (which  was  tantamount  to  a  finding  of  fact  that 
the  transaction  did  not  constitute  a  sale,  particularly  in 
the  light  of  its  reliance  on  the  Schiller  case)  and  held  that 
it  could  not  decide  as  a  matter  of  law  that  the  transaction 
was  a  sale  or  exchange  "in  the  accepted  meaning  of  those 
terms." 

Upon  the  authority  of  that  case  how  can  it  be  argued 
that  this  Court  is  in  a  better  position  to  declare  a  trans- 
action not  to  have  been  a  sale  as  a  matter  of  law  where 
The  Tax  Court  has  made  an  explicit  finding  of  fact  that 
it  was?    The  Dobson  case,  we  submit,  is  to  the  contrary. 

The  Tax  Court  in  the  present  case  found  as  a  fact  that 
exercise  of  the  option  efifected  a  sale.  There  was  ample 
evidence  to  support  the  finding,  for  both  parties  expressly 
characterized  the  transaction  as  a  sale  and  the  public  so 
understood  it.  The  Dobson  case  establishes  the  principle 
that  findings  are  conclusive  if  supported  by  any  substantial 
evidence:  and  hence  the  finding  in  this  case  is  not  re- 
viewable by  this  Court.  Although  the  Commissioner 
allei?;es  generally  that  there  is  no  factual  basis  for  The 
Tax  Court's  decision  (Br.  37),  his  brief  does  not  even 
attempt  to  support  the  assertion.  He  admits  that  there 
was   "some  evidence  that   Seattle's   option   was   regarded 


—38— 

as  a  rig-ht  to  purchase."  (Br.  55.)  There  not  only 
was  "some"  evidence,  but  it  was  direct,  positive  and  un- 
contradicted. The  Commissioner  presented  no  evidence 
whatever  to  the  contrary. 

The  Supreme  Court  has  applied  the  Dobson  doctrine 
in  affirming  The  Tax  Court's  conclusion  as  to  whether 
a  transaction  was  or  was  not  a  sale.  In  Choate  v.  Com- 
missioner, 324  U.  S.  1,  the  owners  of  an  oil  and  gas 
lease  assigned  the  lease,  together  with  all  the  equipment 
thereon,  to  another  party  for  $110,000.00  cash  plus  a 
royalty  of  one-eighth  of  all  the  production  therefrom. 
The  Board  of  Tax  Appeals  held,  in  line  with  many 
Supreme  Court  decisions,  that  the  reservation  of  an  eco- 
nomic interest  in  the  oil,  through  retention  of  a  royalty, 
reduced  the  transaction  to  a  sublease  insofar  as  the  lease 
itself  was  concerned,  notwithstanding  the  agreement 
designated  the  parties  as  ''buyers"  and  ''sellers."  In 
other  words,  the  cost  of  the  lease  would  be  recoverable 
through  depletion  allowances,  including  depletion  on  the 
cash  bonus  or  advance  royalty,  rather  than  recouping  the 
entire  cost  out  of  the  cash  bonus  as  upon  a  sale. 

The  important  point  here  is  that  the  Board  further 
held  that  the  same  transaction  effected  a  sale  of  the 
equipment  on  the  lease  and  that  the  portion  of  the  $110,- 
000.00  attributable  to  the  equipment  should  be  treated 
as  proceeds  of  sale  and  reduced  by  the  entire  cost  basis 
of  the  equipment.  The  Board  reasoned,  how  else  could 
the  taxpayer  recover  the  cost  of  its  equipment — bearing 
in  mind  that  depletion,  which  would  return  tax-free  tlie 
capital  invested  in  the  oil  itself,  could  never  be  claimed 
with  respect  to  the  physical  equipment.  For  the  practical 
purposes  of  taxation  the  only  reasonable  way  to  recover 
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the  cost  of  the  equipment  was  to  treat  the  transaction 
as  a  sale  to  that  extent. 

Incidentally,  it  should  be  observed  that  this  case  is  ample 
authority  for  the  point  we  made  above,  that  cases  dealing 
with  the  retention  of  economic  interests  in  oil  and  gas 
properties  represent  a  unique  type  of  case,  for  the  practical 
reason  that  the  assignor  stands  to  recover  his  entire 
capital  investment — with  respect  to  the  interest  allegedly 
sold  as  well  as  his  retained  interest — by  way  of  depletion 
deductions;  whereas  with  other  types  of  property  unless 
a  taxpayer  can  recover  his  cost  out  of  a  lump  sum  pay- 
ment, constituting  all  he  will  ever  receive,  he  will  com- 
pletely lose  his  capital  for  tax  purposes  forever.  It  was 
for  this  compelling  reason  that  the  very  same  agreement 
in  the  Choate  case  was  held  to  result  in  a  sale  of  equip- 
ment while  at  the  same  time  it  was  held  not  to  result  in 
a  sale  of  the  gas  and  oil  lease. 

The  Commissioner  appealed  the  conclusion  of  the  Board 
with  respect  to  the  physical  equipment  to  two  Circuits. 
The  Fifth  Circuit  affirmed  the  Board,  Hogan  v.  Commis- 
sioner, 141  F.  (2d)  92;  the  Tenth  Circuit  reversed,  with 
one  Judge  dissenting,  Choate  v.  Commissioner,  141  F. 
(2d)  641,  saying  at  page  642: 

"In  the  case  at  bar  the  instruments  clearly  on 
their  face  reflect  that  the  transaction  was  one  in 
entirety  covering  both  the  oil  reserves  and  the  equip- 
ment and  that  consequently  the  depletion  method  must. 
be  applied  to  the  entire  consideration     '■'     *     *." 

The  Sui)reme  Court  granted  certiorari  to  resolve  this 
conflict.  It  pointed  out  that  "The  Commissioner  makes 
an  elaborate  argument  based  on  the  assumption  that  there 
was  no  sale  of  the  equipment."     It  then  stated  that  there 


were  two  difficulties  with  his  argument,  the  first  being 
that  there  is  no  provision  in  the  Code  or  regulations  for 
depletion  of  equipment,  and — 

<'*  *  *  In  the  second  place,  The  Tax  Court 
found  that  the  parties  intended  a  cash  sale  of  the 
equipment.  That  question  is  argued  here  as  if  it  were 
open  for  redetermination  by  us.  It  is  not.  It  is  the 
kind  of  issue  reserved  for  The  Tax  Court  under 
Dobson  V.  Commissioner,  320  U.  S.  489,  and  Wil- 
mington Co.  V.  Helvering,  316  U.  S.  164,  167-168. 
Once  a  sale  of  the  equipment  is  conceded,  it  is  not 
denied  that  petitioner  is  entitled  to  an  allowance  for 
the  unrecovered  cost  of  the  equipment  transfer- 
red   *     *     *." 

The  Commissioner  (Br.  34)  attempts  to  distinguish  that 
case  by  stating  that  in  the  present  case  there  is  ''no  factual 
question  here  as  to  the  intent  of  the  parties  (as  in  Clioate 
z'.  Co)uniissioncr,  324  U.  S.  1 )  *  *  *."  The  truth  of  the 
matter  is  that  there  was  no  factual  question  as  to  the  intent 
of  the  parties  in  the  Clioate  case — no  conflict  of  evidence. 
The  only  finding  in  that  case  going  to  the  matter  of  intent 
was  that  "Neither  the  Choates  nor  Hogan  understood 
that  they  had  any  rights  as  landlord."  Certainly  this 
finding  should  be  no  more  binding  upon  an  appellate  court 
than  the  following  finding*  in  the  Seattle  case  [R.  70-1  in 
No.  11,467): 

"*  *  *  it  was  obviously  the  intention  of  the  parties 
that  Rainier  grant  to  petitioner  all  of  the  right  which 


*See  American  Box  Shook  Exp.  Ass'n.  v.  Commissioner, 
C.  C.  A.  9.  156  F.  (2d)  629,  631,  where  this  Court  cited  its  pre- 
vious decisions  to  the  effect  that  "we  may  read  the  findings  of 
the  Tax  Court  together  with  its  opinion  to  ascertain  what  the 
Tax    Court    found    as   facts." 


it  had  to  use  the  trade-names  'Rainier'  and  'Tacoma' 
in  the  manufacture  and  sale  of  alcoholic  malt  bever- 
ages in  the  State  of  Washington  and  the  Territory 
of  Alaska.  It  was  also  the  intention  of  the  parties 
that  this  grant  was  to  be  exclusive  not  only  as  to 
third  parties  but  as  to  Rainier  itself.  We  know  of 
no  reason  why  one  who  is  the  owner  of  the  right  to 
use  a  trade-name  may  not  grant  to  another  its  ex- 
clusive use  in  a  limited  territory  for  all  future  time 
upon  the  payment  of  a  price.  *  *  *  Such  a  grant,  while 
not  disposing  of  the  entire  property  in  the  grantor,  is 
the  equivalent  of  such  disposition  within  the  limited 
territory  granted.  *  *  *" 

Also  dealing  with  the  intention  [R.  66] : 

"*  *  *  Regardless  of  the  language  used,  it  was  the 
intention  of  the  parties  that  upon  the  payment  of 
$1,000,000.00  the  petitioner  should  have  the  exclusive 
and  perpetual  use  of  the  trade-name  'Rainier,'  regard- 
less of  the  quantity  of  beer  manufactured  and  for  all 
future  time.  These  provisions,  we  think,  are  incon- 
sistent with  the  theory  of  a  lease  or  license  and  are 
more  consistent  with  the  idea  of  a  sale.  *.  *  *" 

In  view  of  the  foregoing  it  is  respectfully  submitted 
that  The  Tax  Court's  findings  and  conclusions  in  this  case 
are  correct,  and  in  any  event  the  Dobson  rule  precludes 
reversal  here. 

C.  On  pages  37  to  45  of  his  brief  the  Commissioner 
asserts  that  Seattle  acquired  only  a  limited  right  to  use 
the  trade  name.  The  limitations  stressed  by  the  Commis- 
sioner are  that  ( 1 )  the  contract  covered  only  Washington 
and  Alaska,  (2)  it  applied  only  to  beer,  ale  and  other  alco- 
holic malt  beverages,  (3)  Seattle  could  not  assign  without 
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Rainier 's  conset,  and  (4)  Rainier  agreed  to  maintain  the 
registrations. 

We  have  seen  above  that  trade  names  exist  only  in 
connection  with  a  business;  and  since  businesses  can  be 
spHt  up  and  sold  in  geographical  units  the  same  is  true  of 
goodwill  and  trade  names.  This  necessarily  follows  from 
such  cases  as  United  Drug  Co.  v.  Rectanus  Co.,  248  U.  S. 
90,  63  L.  Ed.  141,  where  it  was  held  that  the  owner  of 
the  trade-mark  "Rex,"  which  had  been  used  only  in  the 
New  England  States  in  the  sale  of  certain  medicine,  could 
not  thereafter  enjoin  the  defendant  from  using  the  same 
mark  in  the  sale  of  similar  medicine  in  Kentucky,  when 
the  adoption  and  use  of  the  name  by  the  latter  was  with- 
out knowledge  of  the  former's  rights  in  the  other  location. 
The  necessary  result  of  such  a  decision  is  that  each  owns 
the  name  in  his  own  territory.  To  the  same  effect  is  Han- 
over Star  Milling  Co.  v.  Metcalf,  240  U.  S.  403,  63  L. 
Ed.  713;  and  in  Esso,  Inc.,  v.  Standard  Oil  Co.  (C.  C.  A. 
8,  1938),  98  F.  (2d)  1,  7,  it  was  held  that  two  companies, 
each  a  former  subsidiary  of  Standard  Oil  Company  of 
New  Jersey,  were  entitled  to  the  exclusive  use  in  their 
respective  territories  of  the  same  trade  marks. 

If  by  adoption  and  use  the  same  name  on  the  same  type 
of  product  can  thus  be  owned  by  two  different  individuals, 
operating  in  different  markets,  what  reason  could  there 
possibly  be  for  holding  that  if  one  merchant  owns  a 
trade-name  in  an  extensive  area  he  cannot  convey  to  an- 
other a  part  of  his  business,  including  the  goodwill  and 
name,  in  a  portion  of  that  area?  We  submit  that  there  is 
none,  and  ha\e  been  unable  to  find  any  authority  to  sup- 
port such  a  curious  result. 


On  his  second  point,  that  Rainier  reserved  the  right  to 
use  the  name  in  the  sale  of  nonalcoholic  beverages,  the 
Commissioner  is  foreclosed  by  the  case  of  American  Cray- 
on Co.  V.  Prang  Co.  (C.  C.  A.  3,  1930),  38  F.  (2d)  448, 
vacating  28  F.  (2d)  515,  where  the  Prang-Maine  Com- 
pany, selling  70  or  80  articles  under  the  name  "Prang," 
sold  to  the  American  Company  its  right,  title  and  interest 
in  and  to  the  trade-name  "Prang"  as  applied  to  six  specific 
products,  viz.,  crayons,  pastels,  oil  and  water  color  paints, 
pencils,  erasers  and  pens.  In  a  suit  by  the  American  Com- 
pany against  Prang-Maine  for  infringement,  the  Court 
held  that  its  rights  had  been  infringed,  saying: 

"*  *  *  we  are  of  opinion  that  so  far  as  the  specified 
articles  *  *  *  are  concerned,  the  Prang-Maine  gave  up 
everything  of  a  Prang  name,  character  or  mark  to 
the  American.  *  *  *"     (At  p.  449.) 

In  the  course  of  its  opinion  the  Court  refers  specifically  to 
the  "sale  to  American"  and  to  the  fact  that  paste  "was 
not  included  in  the  sale." 

Similarly,  our  case  is  the  same  in  this  aspect  as  Coca- 
Cola  Bottling  Co.  v.  Coca-Cola  Co.,  supra,  and  Canadian 
Club  Beverage  Co.  v.  Canudimi  Club  Corp.  (S.  C.  Mass., 
1929),  168  N.  E.  106,  in  each  of  which  a  transfer  was 
made  of  a  trade  name  for  use  only  in  connection  with 
bottled  drinks,  the  vendor  in  each  instance  expressly  re- 
serving the  use  of  the  name  in  the  sale  of  syrups.  Not- 
withstanding this  limitation  the  Court  in  the  latter  case 
declared  that  "the  property  in  the  trade  name  was  sold" 
insofar  as  it  related  to  the  bottling  business.  A  fortiori, 
we  submit,  it  was  competent  as  a  matter  of  law  for 
Rainier  to  sell  its  name  as  applied  to  alcoholic  malt  bev- 
erages, retaining  the  right  for  what  it  might  be  worth 
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at  some  indefinite  time  in  the  future  to  use  it  on  nonalco- 
holic beverages.  This  reservation  causes  no  difficulty 
insofar  as  the  basis  is  concerned,  for  at  March  1,  1913, 
the  predecessor  was  not  manufacturing  nonalcoholic  bev- 
erages and  never  had.  Hence,  all  the  value- — and  therefore 
the  basis — attached  to  the  use  of  the  name  upon  the  sale 
of  beer. 

Insofar  as  the  provision  against  assignment  by  Seattle 
without  Rainier's  consent  is  concerned,  this  case  is  no 
different  from  Coca-Cola  Bottling  Co.  v.  Coca-Cola  Co., 
269  Fed.  796  (D.  C,  Del.),  discussed  above.  It  is  also 
similar  to  Parke,  Davis  &  Co.,  31  B.  T.  A.  427,  which 
was  relied  upon  by  The  Tax  Court  [R.  63-64  in  No. 
11,467].  The  taxpayer  in  that  case  granted  a  license  for 
a  lump  sum,  the  "licensee"  agreeing  not  to  assign  without 
consent  of  the  "licensor."  The  taxpayer  contended  that 
the  consideration  was  a  return  of  capital,  inasmuch  as  a 
one-half  interest  in  the  patents  had  been  transferred  by 
the  contract.  The  Commissioner  contended  as  here  that 
the  sum  was  ordinary  income,  predicated  upon  substanti- 
ally the  same  grounds  as  he  urges  here,  including  the  fact 
that  the  licensee  "did  not  receive  the  right  to  grant  to 
others,  by  way  of  license,  the  right  it  received  from  peti- 
tioner." 

The  Board  of  Tax  Appeals  held  that  the  transaction 
constituted  a  sale.  In  an  opinion  reviewed  by  the  full 
Board  it  stated: 

"*  *  *  It  is  true  that  a  right  to  sell  the  invention  or 
to  grant  to  others  a  license  was  not  transferred  to 
Lilly,  but  ])etitioner  by  the  agreement  surrendered 
the  right  to  exercise  these  privileges  without  Lilly's 
consent,  so  that  its  rights  in  this  respect  were  no 
greater  than  those  of  the  latter.  *  *  *" 
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The  board  then  emphasized  the  accepted  principle  that 
bare  legal  title  is  not  of  supreme  importance  in  tax  litiga- 
tion.    It  declared: 

"*  *  *  The  right  to  maintain  a  suit  at  law  is  often 
controlled  by  the  question  of  the  possession  of  the 
naked  legal  title.  Here  we  have  a  question  of  income 
tax  liability  where  legal  title  is  of  little  consequence 
and  the  inquiry  is  as  to  the  ownership  of  the  beneficial 
interest.  We  are  not  to  determine  whether  petitioner 
or  Eli  Lilly  &  Co.  could  maintain  a  suit  for  infringe- 
ment in  its  own  name,  but  merely  whether  petitioner, 
under  its  contract  with  Eli  Lilly  &  Co.,  divested  itself 
irrevocably  of  certain  capital  investments  in  consid- 
eration of  the  payment  made  to  it  by  the  latter  com- 
pany. If  this  is  the  fact,  then  the  transaction  for 
income  tax  purposes  is  no  more  than  a  conversion  of 
capital." 

Similarly  here.  Rainier  now  cannot  transfer  or  assign 
any  interest  in  the  name  in  Washington  and  Alaska, 
since  it  now  carries  on  no  business  there. 

The  foregoing  also  answers  the  point  about  Rainier's 
maintaining  the  registrations.  Naked  legal  title  is  of  no 
significance  in  the  practical  field  of  taxation.  Furthermore, 
it  is  well  settled  that  registrations  are  purely  procedural 
in  nature  and  do  not  alter  or  impair  substantive  common 
law  rights  as  regards  the  ownership  of  trade  names.  See 
United  Drug  Co.  v.  Rectanus  Co.,  248  U.  S.  90,  98,  63 
L.  Ed.  141,  146;  Armstrong  Paint  &  Varnish  Works  v. 
Nu-Enamcl  Corp.,  305  U.  S.  315,  333,  83  L.  Ed.  195, 
.206;  Est.  of  P.  D.  Bcckzvith  v.  Comm.  of  Patents,  252 
U.  S.  538,  543,  64  L.  Ed.  705,  707;  Pennsylvania  Petro- 
leum Co.  V.  PcnuBoil  Co.,  C.  C.  P.  A.,  80  F.   (2d)  67; 


Motlow  V.  Oldetyme  Distillers,  Inc.,  C.  C.  P.  A.,  88  F. 
(2d)  732,  and  Ph.  Schneider  Brewing  Co.  v.  Century 
Distilling  Co.,  C.  C.  P.  A.,  107  F.  (2d)  699,  703. 

D.  This  section  of  the  Commissioner's  brief  (pages 
46-51)  establishes  the  admitted  proposition  that  a  trade 
name  cannot  be  assigned  in  gross,  dissociated  from  the 
business  to  which  it  is  appurtenant.  But  clearly  there  is 
no  merit  in  his  application  of  that  principal  to  the  facts  of 
this  case ;  that  Rainier  sold  its  business  only  in  Alaska  and 
Washington  and  had  not  manufactured  its  products  in 
those  areas  do  not  militate  against  the  plain  fact  that  the 
business  it  had  carried  on  in  Washington  and  Alaska  was 
conveyed  to  Seattle.  So  far  as  we  are  advised  there  is 
no  requirement  that  the  business  must  be  that  of  manu- 
facturing to  permit  a  valid  assignment  of  a  trade  name. 
And  the  sale  of  a  business  limited  to  certain  states  is  a 
common  occurrence,  sanctioned  by  many  of  the  cases  here- 
tofore cited. 

Yost  z'.  Conunissioner,  9  Cir.,  155  F.  (2d)  121,  cited 
by  the  Commissioner,  is  not  in  point  here,  because  a  stock- 
holder obviously  has  sold  nothing  when  he  receives  a 
consideration  merely  for  voting  his  stock  in  a  certain 
manner  (to  permit  sale  of  the  corporate  assets  and  the 
execution  of  a  covenant  by  the  corporation  not  to  compete 
with  the  purchaser).  The  corporation  in  that  case,  how- 
ever, had  clearly  made  a  sale;  and  all  that  is  claimed  here 
is  that  Rainier,  not  its  stockholders,  made  a  sale.  The 
Court  stated  in  the  )'ost  case  that  the  stock  which  the 
holder  continued  to  own  liad  a  substantial  value  and  there 
was  a  very  practical  reason  for  not  liquidating  the  stock, 
/.  c.,  contemplated  resumption  of  business  by  the  corpora- 
tion. 


Hale  V.  Helvering,  App.  D.  C,  85  R  (2d)  819,  held 
that  the  maker  of  a  note  does  not  sell  anything  when  he 
pays  the  note  in  full  or  partially  in  compromise;  and  cer- 
tainly it  would  be  strange  to  regard  such  a  payment  of 
a  debt  as  a  sale  by  the  debtor.  The  Court  said  that  inso- 
far as  the  debtor  was  concerned  the  property  in  the  note 
was  merely  extinguished.  The  Commissioner  presents  a 
curious  analogy  by  alleging  that  the  property  of  Rainier 
represented  by  the  name  "Rainier"  was  partially  extin- 
guished when  the  option  was  exercised.  We  cannot  see 
how  it  was  extinguished,  for  the  Seattle  Company  has  it 
and  has  used  it  ever  since.  The  name  in  Washington  and 
Alaska  did  not  cease  to  exist  as  property  as  does  a  note 
in  the  hands  of  its  maker. 

E.  In  this  phase  of  his  brief  (pp.  51-61)  the  Com- 
missioner attempts  to  distinguish  the  trade-mark  cases 
relied  upon  by  The  Tax  Court,  which  we  have  presented  in 
considerable  detail  in  Part  II  of  this  brief,  supra.  The 
Commissioner  asserts  that  the  Court  in  Griggs,  Cooper 
&  Co.  V.  Erie  Preserving  Co.,  W.  D.  N.  Y.,  131  Fed. 
359,  "did  not  state  that  there  had  been  a  sale  of  the  trade- 
marks."   We  quote  from  the  Court's  opinion: 

"*  *  *  The  specific  language  employed  is  open  to  the 
reasonable  construction  that  the  intention  of  the  as- 
signor was  to  convey  to  Griggs,  Cooper  &  Co.,  com- 
plainant, an  absolute  and  exclusive  ownership  of  the 
trade-mark  'Home  Brand,'  and  the  right  to  use  the 
same  in  the  sale  of  its  vendible  commodity  in  the 
localities  mentioned  in  the  assignment.  *  *  *" 

The  Commissioner  states  that  the  only  real  (juestion  in 
Coca-Cola  Bottling  Co.  v.  Coca-Cola  Co.,  D.  C.  Del.,  269 
Fed.  796,  was  whether  the  contract  was  terminable  at  will; 
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but  the  reason  for  the  Court's  negative  answer  to  that 
question  was  because  of  its  determination  that  the  contract 
had  effected  a  transfer  of  good  will  and  the  trade  name 
for  use  on  bottled  drinks — a  transfer  that  was  "unlimited," 
to  use  the  Court's  own  term,  perpetual  and  exclusive  in 
the  territory  covered  by  the  agreement. 

The  Commissioner  recognizes  that  title  had  passed  in 
Andrew  Jergens  Co.  v.  Woodbury,  Inc.,  D.  C.  Del.,  273 
Fed.  952,  afif'd  3  Cir.,  279  Fed.  1016,  certiorari  denied, 
260  U.  S.  728,  subject,  however,  to  divestment  "by  the 
happening  of  a  condition  subsequent — the  discontinuance 
of  active  business  by  the  assignee."  The  significant  point 
here  is  that  this  condition  subsequent  plainly  prohibited  the 
assignee  from  transferring  its  rights;  yet  this  prohibition 
was  not  deemed  to  preclude  the  conclusion  that  there  had 
been  a  transfer  of  the  property  in  the  name. 

We  respectfully  submit  that  the  cases  cited  by  The  Tax 
Court  fully  support  its  decision. 

The  Commissioner  alleges  generally  that  decisions  in- 
volving copyrights  are  also  pertinent  and  he  cites  several 
of  them  on  page  60.  Such  an  argviment  loses  sight  of 
the  fundamental  difference  between  a  copyright  and  a 
trade  name  and  of  the  reasons  which  led  the  courts  to 
hold  as  they  have  with  reference  to  copyrights.  As  the 
Supreme  Court  stated  in  Delaware  and  Hudson  Canal  Co. 
v.  Clark.  13  Wall.  311.  20  L.  Ed.  581,  583: 

"*  *  *  Property  in  a  trademark,  or  rather  in  the  use 
of  a  trademark  or  a  name,  has  very  little  analogy  to 
that  which  exists  in  copyrights  or  in  patents  for  in- 
ventions. *  *  *" 
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While  the  right  in  a  trade-name  consists  only  of  its 
user,  the  Board  of  Tax  Appeals  stated  in  E.  Phillips  Op- 
penheim,  31  B.  T.  A.  563,  565: 

"*  *  *  A  copyright — 'the  exclusive  privilege  of  print- 
ing *  *  *  publishing  and  vending  copies  of  a  literary 

*  *  *  production' — embraces  a  number  of  privileges 
the  use  of  which  may  be  separately  licensed  in  order 
to  realize  the  fullest  value  of  the  work.  *  *  *" 

See  I.  T.  2735,  XII-2  C.  B.  131,  134,  where  it  was 
stated : 

"In  'An  Outline  of  Copyright  Law'  by  Richard  C. 

De  Wolf  (pages  77-7^)  it  is  stated: 

Through  a  series  of  licenses  the  various  rights  in- 
cluded in  a  single  copyright  may  be  parceled  out 
among  a  number  of  different  licensees,  and  this  is  a 
means  of  realizing  the  fullest  value  of  a  copyrighted 
work.  In  the  case  of  a  book,  for  example,  the  fol- 
lowing series  of  rights  may  be  the  subject  of  separate 
disposition  by  license :  Rights  of  first,  and  of  second, 
serial     publication;     book     publication;     translation; 

dramatization,  and  the  making  of  moving  pictures. 

*  *     * 

In  13  Corpus  Juris  (1094-1095)  it  is  stated  that  a 
copyright  is  an  indivisible  thing  and  can  not  be  split 
up  and  partially  assigned,  either  as  to  time,  place,  or 
particular  rights  or  privileges,  less  than  the  sum  of  all 
the  rights  comprehended  in  the  copyright;  that  exclu- 
sive rights  may,  however,  be  granted,  limited  as  to 
time,  place,  or  extent  of  privileges  which  the  grantee 
may  enjoy;  and  that  the  better  view  is  that  such  lim- 
ited grants  operate  merely  as  licenses  and  not  as  tech- 
nical assignments,  although  often  spoken  of   as  as- 
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signments.  (New  Fiction  Publishing  Co.  v.  Star  Co., 
220  Fed.  994;  Goldwyn  Pictures  Corporation  v. 
Howell  Sales  Co.,  282  Fed.  9.)" 

This  principle  has  no  proper  appUcation  here,  for  there 
are  no  such  separate  and  distinct  rights  connected  with  a 
trade  name.  The  only  right  is  that  of  its  use  in  connec- 
tion with  the  business  to  which  it  is  appurtenant.  By 
granting  an  exclusive  license  to  use  a  trade  name  in  a 
given  locality  the  grantor  has  not  split  up  his  interests 
except  geographically,  which  is  treated  as  an  assignment 
in  trade  name  cases.  In  the  licensed  territory  he  has  dis- 
posed of  all  the  rights  the  trade  name  afforded  him. 

Hence,  the  cases  dealing  with  copyrights  are  based  upon 
the  substantive  rule  of  copyright  law  that  a  license  to  use 
one  of  the  separable  rights  in  a  copyright  does  not  consti- 
tute a  sale  or  assignment  of  the  copyright  itself;  whereas, 
the  cases  heretofore  noted  treat  an  exclusive  license  to  use 
a  trade  name  in  a  given  territory  as  a  sale  of  the  property 
in  the  name.  And  even  in  the  copyright  field  the  old  theory 
is  beginning  to  break  down,  for,  as  the  Commissioner 
recognizes  (Br.  69-70),  Judges  Learned  Hand  and  Swan 
expressed  the  opinion  that  "It  does  not  unduly  strain  the 
meaning  of  'sale'  to  make  it  include  an  exclusive  license." 

Goldsmith  v.  Commissioner,  2  Cir.,   143  F.    (2d) 
466  (certiorari  denied,  323  U.  S.  774). 

F.  The  last  section  of  the  Commissioner's  brief  on  this 
issue  (pages  62-70)  is  devoted  primarily  to  a  discussion 
of  patent  cases. 

The  Tax  Court  cited  a  few  patent  cases  as  illustrations 
of  the  point  that  a  sale  of  property  may  be  deemed  to  have 
taken  place  for  tax  purposes  notwithstanding  the  presence 
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of  restrictions  against  alienation  or  conditions  subsequent 
which  might  operate  to  defeat  the  transaction.  Since  the 
Commissioner  apparently  does  not  seriously  dispute  The 
Tax  Court's  holding  that  the  agreement  is  no  longer  for- 
feitable by  reason  of  the  occurrence  of  a  condition  subse- 
quent, we  regard  this  question  as  of  no  importance  here. 
(Br.  41.) 

The  Commissioner,  however,  goes  into  detail  with  re- 
spect to  the  various  types  of  transfers  of  interests  under 
a  patent  for  the  purpose  of  showing  that  the  present  trans- 
fer of  trade  name  rights  would  not  qualify  as  a  sale  if 
tested  by  such  patent  criteria. 

The  difficulty  with  this  argument  is  that  patent  law  is  a 
statutory  subject  and  the  types  of  transfers  that  may  be 
made,  and  their  effect,  are  matters  strictly  governed  by  the 
statute.  This  is  shown  by  the  quotation  from  Waterman 
V.  Mackenzie,  138  U.  S.  252,  255,  on  page  63  of  the  Com- 
missioner's brief.  Furthermore,  in  that  field  the  words 
"make,  use  and  vend"  have  practically  acquired  the  status 
of  words  of  art,  and  certainly  find  no  counterpart  in  the 
law  of  trade-marks  and  trade  names. 

There  is  no  comparable  legislation  governing  the  effect 
of  assignments  of  trade  names.  The  Trade-Mark  Acts 
passed  by  Congress  do  not  alter  substantive  rights  in  or 
to  trade-marks,  but  sim])ly  provide  procedural  remedies  to 
protect  rights  otherwise  acquired.  See  the  cases  cited  in 
Part  III-C  of  this  brief,  supra,  dealing  with  registration 
of  trade  names.     A  typical  statement  of  the  law  in  this 
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respect  is  found  in  Ph.  Schneider  Brewing  Co.  v.  Century 
Distilling  Co.,  10  Cir.,  107  F.  (2d)  699,  703: 

"The  United  States  statutes,  *  *  *  providing 
for  the  registration  of  trade-marks  and  the  assign- 
ment of  registered  trade-marks  neither  confer  nor 
Hmit  substantive  rights.  They  merely  confer  certain 
procedural  advantages  to  the  registrant.  The  sub- 
stantive rights  are  determined  wholly  by  common-law 
principles.  Registration  does  not  create  a  trade-mark; 
neither  is  it  essential  to  its  validity.     *    *    *" 

Hence,  it  is  respectfully  submitted  that  tests,  established 
in  the  strict  statutory  field  dealing  with  patents,  may  not 
be  adapted  to  the  informal,  common-law  field  of  trade 
names.  The  significance  of  the  patent  cases  cited  by  The 
Tax  Court  lies  in  the  fact  that  with  all  the  restrictions  and 
limitations  upon  assignments  in  that  field.  The  Tax  Court 
can  still  enunciate  a  wholesome,  practical  decision  for 
taxation,  such  as  Parke,  Davis  &  Co.,  31  B.  T.  A.  427. 
In  that  case,  notwithstanding  the  use  of  the  words 
"Licensor"  and  "Licensee,"  notwithstanding  the  prohibi- 
tion against  assignment  by  the  "Licensee,"  and  notwith- 
standing the  express  retention  of  the  legal  title  in  the 
"Licensor,"  the  Court  concluded  that  the  nature  of  the 
grant  was  a  transfer  of  beneficial  ownership  with  retention 
of  bare  legal  title  solely  for  the  benefit  of  another.  The 
transaction  was  taxed  as  a  sale. 

In  view  of  all  the  foregoing  we  resjiectfully  submit  that 
The  Tax  Court's  findings  and  decision  on  this  issue  should 
be  afifirmed. 
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Second  Issue. 

On  the  second  issue  there  is  no  dispute  between  the 
parties  over  the  pertinent  legal  principles.  Rainier  recog- 
nizes that  the  basis  of  property  must  be  reduced  under 
Section  113(b)(1)(B)  by  the  amount  of  "exhaustion, 
wear  and  tear,  obsolescence,  amortization,  and  depletion, 
to  the  extent  allowed  (but  not  less  than  the  amount  allow- 
able)   *    *    *." 

The  Supreme  Court  held  that  obsolescence  of  good  will 
was  not  allowable  as  a  result  of  the  adoption  of  national 
prohibition  on  January  16,  1920.  Clarke  v.  Haberle  Crys- 
tal Springs  Braving  Company,  280  U.  S.  384,  74  L.  Ed. 
498.  Hence,  the  sole  issue  here  is  over  the  amount  of 
obsolescence  that  was  erroneously  allowed  to  Rainier.  The 
evidence  bearing  upon  this  issue  was  submitted  in  the  form 
of  a  stipulation  consisting  of  five  short  paragraphs  [see 
Stipulation  III,  R.  117-118],  to  which  was  attached  as 
Exhibit  1  a  claim  for  abatement  of  taxes  for  the  year  1919. 
[R.  119-120.]  The  claim  had  attached  to  it  Schedules  A 
to  F,  inclusive  [R.  121-127],  the  significant  schedules  for 
present  purposes  being  Schedules  E  and  F,  appearing  on 
pages  126  and  127  of  the  printed  record. 

It  would  appear  that  the  Commissioner  has  assumed  the 
two  vital  facts  on  this  issue.  Thus,  in  his  statement  of 
the  question  (Br.  2),  statements  of  points  to  be  used  (Br. 
21),  summary  of  argument  (Br.  24),  and  argument  on 
this  point  (Br.  71-76),  the  Commissioner  assumes  that 
Rainier  claimed  a  deduction  for  obsolescence  for  the  year 
1919  /■//  tJie  sum  of  $542,240.27  and  that  the  Commissioner 
allowed  obsolescence  in  the  sum  of  $406,680.20. 

Neither  assumption  is  supported  by  the  facts  in  the 
record,  by  The  Tax  Court's  findings   [R.  60],  or  by  the 
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Commissioner's  statement  of  the  case  with  respect  to  this 
issue.  (Br.  19-20.)  Indeed,  in  two  sections  of  his  brief 
(Br.  24,  7^)  the  Commissioner  uses  the  phrase — Rainier 
r.iust  he  deemed  to  have  claimed  and  to  have  been  allowed 
the  amount  of  obsolescence  referred  to  by  him.  If  the 
evidence  clearly  showed  that  Rainier  did  in  fact  claim  such 
obsolescence  or  that  it  had  in  fact  been  allowed,  there 
would  have  been  no  necessity  for  the  Commissioner  to 
assert  that  the  facts  "must  be  deemed"  to  be  as  he  alleges. 

The  only  amount  ever  actually  claimed  by  Rainier  as  a 
deduction  for  obsolescence  was  $174,188.84  for  the  year 
1919.  [R.  127.]  It  is  true  that  the  claim  for  abatement 
of  1919  taxes  alleged  that  the  value  of  Rainier's  good  will 
at  March  1,  1913,  was  $542,240.27.  [R.  126.]  But  this 
amotint  was  not  claimed  as  a  deduction. 

The  1918  return  had  shown  no  net  income — in  fact,  a 
loss  of  $11,668.17.  [Ex.  O.  R.  892.]  No  obsolescence 
was  deducted  thereon.  The  1919  return,  which  likewise 
claimed  no  obsolescence,  disclosed  net  income  in  the  sum 
of  $174,188.84.  Shortly  after  filing  that  return  the  claim 
for  abatement  was  filed  (July,  1920). 

The  claim  for  abatement  expressly  stated  that  no  deduc- 
tion for  obsolescence  was  claimed  for  the  year  1918.  [R. 
126.]  A  deduction  for  1919  was  claimed  in  an  amount 
sufficient  only  to  offset  the  income  for  that  year — S174,- 
188.84.  [R.  127.]  The  "remaining  balance  of  Good  Will 
loss"  v/as  expressly  stated  in  the  claim  to  be  applicable  to 
"future  income"  and  was  not  sought  as  a  deduction.  [R. 
126-127.] 

Four  years  later,  in  1924.  the  Commissioner  acted  upon 
this  claim  for  abatement  of  1919  taxes,  by  reducing  the 
value  of  good  will  from  $542,240.27  to  $406,680.20,  and 
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determined  that  Rainier 's  claimed  deduction  of  $174,188.24 
for  the  year  1919  would  be  allowed  only  to  the  extent 
of  $59,153.48  and  the  balance  of  the  claimed  deduction 
($115,035.36)  would  be  disallowed  as  a  deduction  for  that 
year.  [R.  117-118.]  He  then  "allocated"  the  minor  sum 
of  $2,464.77  to  the  year  1920 — a  net  loss  year  for  which 
no  deduction  for  obsolescence  had  been  claimed.     [R.  118.] 

The  balance  ($345,061.95)  of  the  good  will  as  deter- 
mined by  him,  representing  the  $115,035.36  which  he  had 
disallowed  for  1919  and  the  portion  which  the  taxpayer 
had  alleged  generally  to  be  applicable  to  future  income, 
was  "allocated"  by  the  Commissioner  to  the  year  1918 — 
the  year  in  which  the  taxpayer's  return  already  showed  a 
net  loss  of  $11,668.17,  as  we  have  heretofore  stated.*  We 
have  placed  the  word  "allocated"  in  quotation  marks  be- 
cause that  is  the  precise  word  used  in  the  stipulation  [R. 
118]  and  in  The  Tax  Court's  findings  of  fact.     [R.  60.] 

Based  upon  the  above  facts  The  Tax  Court  was  ob- 
viously correct  in  concluding  in  effect  that  the  only  obso- 
lescence actually  claimed  by  the  taxpayer  was  for  the  year 
1919  and  in  the  sum  of  $174,188.84;  and  that  an  amount 
was  not  "allowed"  where  it  had  never  been  claimed  by  the 


*The  Commissioner  also  revised  Rainier's  1918  return  so  that  it 
showed  net  income  of  $78,983.92  instead  of  a  net  loss  of  $11,- 
668.17.  Whether  or  not  at  the  late  date  in  1924  the  statute  would 
have  barred  collection  of  a  deficiency  based  upon  net  income  of 
$78,983.92  for  the  year  1918  is  not  shown  in  the  record;  presum- 
ably it  would  have,  although  for  the  purposes  of  this  action  the 
taxpayer  conceded  that  a  tax  benefit  of  $78,983.92  was  realized 
from    the    Commissioner's    "allocation." 
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taxpayer  but  had  merely  been  assigned  or  "allocated"  by 
the  unilateral  action  of  the  Commissioner  to  any  year  that 
happened  to  suit  his  preference.  The  Tax  Court  declared 
[R.  72]  : 

"*  *  *  In  other  words,  a  deduction  'allowed,'  but 
not  claimed  or  actually  taken,  can  hardly  be  said  to  be 
'allowed'  where  there  was  no  basis  in  the  statute  for 
such  an  allowance.    *    *    *" 

The  fallacy  in  the  Commissioner's  argument  is  clearly 
reflected  in  his  summary  of  argument  (Br.  24) : 

"*  *  *  Since  Rainier  sought  a  refund  of  taxes  for 
1919  based  on  a  claim  for  a  deduction  for  obsoles- 
cence ill  an  amomtt  greater  than  the  amount  of  $406,- 
680.20  allowed  by  the  Commissioner  and  allocated  by 
him  to  the  years  1918  through  1920  pursuant  to  such 
claim,  and  since  Rainier  received  tax  benefits  there- 
from for  both  1918  and  1919,  Rainier  must  be  deemed 
to  have  claimed  obsolescence  in  the  amount  of  $406,- 
680.20.  That  amount  was  therefore  'allowed'  *  *  *." 
(Emphasis  added.) 

The  inaccuracies  in  the  above  statement  are  obvious. 
(1)  The  taxpayer  did  not  claim  a  deduction  greater  than 
$406,680.20  in  seeking  a  refund  of  1919  taxes  (its  claimed 
deduction  was  only  $174,188.84);  (2)  the  Commissioner 
did  not  "allow"  the  sum  of  $406,680.20,  for  that  was  the 
very  question  at  issue  and  The  Tax  Court  concluded  other- 
wise; (3)  the  Commissioner  allocated  the  amount  of 
$406,680.20  to  the  years  1918  through  1920,  but  certainly 
he  did  not  do  so  "pursuant  to  such  claim."     He  did  so  in 
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direct  repudiation  of  the  claim,  which  explicitly  stated  that 
no  part  was  applicable  to  the  year  1918.* 

The  case  primarily  relied  upon  by  the  Commissioner, 
Virginian  Hotel  Co.  v.  Hehering,  319  U.  S.  523,  87  L. 
Ed.  1561,  was  different — in  fact,  just  the  reverse  of  the 
present  situation.  The  taxpayer  in  that  case  had  deducted 
on  its  returns  depreciation  of  carpets  and  other  equipment, 
using  estimated  economic  useful  lives  of  6^  and  10  years, 
respectively.  These  deductions  were  not  challenged  by  the 
Commissioner  until  1938,  when  for  that  year  and  future 
years  he  determined  that  the  useful  lives  of  the  properties 
were  longer,  to-wit,  12^  and  20  years,  respectively.  The 
taxpayer  agreed  to  the  revised  estimate  of  economic  useful 
lives ;  but  it  argued  that  in  determining  the  depreciable  sum 
remaining  at  the  beginning  of  1938  (to  which  the  new 
rates  should  be  applied)  the  excessive  deductions  in  prior 
years  had  not  been  "allowed"  unless  they  had  offset  taxable 
income.  The  Supreme  Court  merely  held  that  under  the 
American  system  of  self-assessment  all  deductions  claimed 
on  income  tax  returns  are  allowed  within  the  meaning  of 
the  statute  unless  they  are  challeged  by  the  Commissioner. 
"*  *  *  Apart  from  contested  cases,  that  is  indeed  the 
only  way  in  which  deductions  are  'allowed.'     *     *     *" 

It  is  difficult  to  understand  how  that  case  can  justify 
a  similar  conclusion  where  the  basic  fact  is  that  the 
amount  in  question  had  never  been  claimed  as  a  deduc- 
tion by  the  taxpayer. 


*It  may  be  noted  that  there  was  no  practical  way  for  the  tax- 
payer to  complain  of  the  Commissioner's  action,  for  it  was  soon 
determined  by  this  Court  and  others  that  no  obsolescence  whatever 
was  allowable.  See  Landsherger  v.  McLaughlin,  9  Cir.  26  F.  (2d) 
77;  Red  Wing  Malting  Co.  v.  Willcnts,  8  Cir.  15  F.  (2d)  626, 
cert.  den.  273  U.  S.  763. 
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Other  cases  cited  by  the  Commissioner  are  entirely 
consistent  with  the  position  of  Rainier.  Rainier  certainly 
does  not  dispute  the  principle  that  depreciation  may  be 
"allowed"  although  not  legally  ''allowable" — a  proposi- 
tion for  which  the  Commissioner  cites  Belknap  v.  United 
States  (W.  D.  Ky.),  55  F.  Supp.  90.  That  case  illus- 
trates the  principle  but  did  not  decide  it,  for  the  taxpayer 
there  conceded  that  the  cost  basis  of  property  sold  in 
1938  should  be  reduced  by  depreciation  erroneously  de- 
ducted on  his  returns  for  1930  and  1931  and  allowed 
by  the  Commissioner  without  challenge.  The  issue  in  that 
case  was  whether  the  Commissioner  was  correct  in  de- 
termining that  depreciation  was  "allowable"  for  years 
after  1931  and  therefore  should  serve  to  further  reduce 
the  cost  basis  even  though  the  taxpayer  had  claimed  no 
depreciation  for  such  years.  This  issue  was  resolved 
against  the  Commissioner  on  the  ground  that  the  property 
in  question  was  not  of  a  depreciable  character  and  hence 
there  should  be  no  reduction  in  basis  for  years  subse- 
quent to  1931,  because  depreciation  was  neither  allowable 
nor  had  it  been  claimed  and  allowed. 

This  case  is  similar  to  the  present  case  in  that  ob- 
solescence of  good  will  was  not  "allowable,"  and  Rainier 
concedes,  as  did  the  taxpayer  in  the  Belknap  case,  that 
its  basis  must  be  reduced  by  the  obsolescence  erroneously 
allowed.  But  Rainier  contends,  in  line  with  the  actual 
holding  in  the  Virginian  Hotel  Co.  case,  that  obsolescence 
is  not  allowed  unless  the  taxpayer  claims  it  for  a  specific 
year  and  the  Commissioner  allows  the  claimed  deduction 
to  stand  without  challenge.  The  only  obsolescence  ever 
claimed  by  Rainier  was  the  sum  of  $174,188.84,  which, 
as  we  have  seen,  was  partially  disallowed  by  the  Commis- 
sioner.    The  amount  of  $406,680.20  referred  to  by  the 
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Commissioner  was  his  determination  of  the  value  of 
Rainier's  good  will,  but  that  amount  certainly  was  never 
allowed  by  him  pursuant  to  a  deduction  claimed  by 
Rainier. 

Old  Colony  Trust  Co.  v.  White  (D.  Mass.),  34  F.  (2d) 
448,  also  cited  by  the  Commissioner,  dealt  with  the  con- 
verse of  the  above  situation,  and  simply  held,  which  no 
one  is  disposed  to  question,  that  "allowable"  depreciation 
reduces  the  basis  of  property  even  though  none  is  actually 
claimed  or  allowed.*  That  case  has  no  relevancy  here. 
Similarly,  in  Hall  v.  United  States  (Ct.  Cls.),  43  F.  Supp. 
130,  certiorari  denied,  316  U.  S.  664,  it  was  held  that  the 
1913  value  of  two  leaseholds  must  be  reduced  by  "allow- 
able" depreciation,  notwithstanding  the  Commissioner 
had  not  permitted  any  deduction  for  depreciation  either  to 
the  trustee  or  the  income  beneficiaries.  Implicit  in  the 
Court's  opinion  is  the  fact  that  depreciation  was  "allow- 
able"; and  the  principal  discussion  in  the  case  is  whether 
the  taxpayer  (an  income  beneficiary)  could  recoup  against 
the  taxes  assessed  on  the  gain  from  the  sale  of  the  prop- 
erty the  excessive  taxes  she  had  paid  in  prior  years  as  a 
result  of  the  Commissioner's  error  in  denying  her  pe- 
preciation  deductions  in  those  years. 


*The  case  dealt  with  the  hardship  situation  where  depreciable 
pro])erty  was  held  in  trust  and  the  entire  income  was  paid  to  a  life 
beneficiary — a  situation  that  was  alleviated  by  the  1928  Revenue  Act 
and  all  subsequent  Acts  by  providing  that  the  depreciation  should 
be  apportioned  among  the  trustee  and  income  beneficiaries  on  the 
basis  of  the  income  allocable  to  each,  unless  otherwise  directed  by 
the  trust  instrument.  See  Section  23(1)  of  the  Internal  Revenue 
Code.  Before  1928,  including  1921,  the  year  involved  in  the  Old 
Colony  Trust  Co.  case,  the  depreciation  was  "allowable"  only  to  the 
trustee ;  but  there  was  no  question  but  that  it  zvas  allowable  to  the 
trustee.  See  Report  of  Conference  Committee  accompanying  the 
Revenue  Act  of  1928,  House  Report  1882,  70th  Congress,  1st  Ses- 
sion, pc^ges   11-12. 
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Since  we  are  dealing  in  the  present  case  with  obsolescence 
that  was  not  "allowable"  it  is  difficult  to  see  the  applica- 
bility of  cases  which  hold  only  that  "allowable"  deprecia- 
tion must  be  subtracted  from  the  basis  of  property,  whether 
"allowed"  or  not.  As  heretofore  stated,  Rainier  does  not 
dispute  the  principle  for  which  those  cases  stand. 

The  other  two  cases  cited  by  the  Commissioner  on  this 
issue  are  equally  inapposite.  Helvering  v.  Owens,  305 
U.  S.  468,  83  L.  Ed.  292,  was  concerned  with  "casualty 
losses"  flowing-  from  the  destruction  of  or  damage  to  non- 
business property  that  is  held  solely  for  pleasure  or  per- 
sonal uses.  Although  such  property  is  depreciable  in  char- 
acter, depreciation  may  not  be  claimed  on  a  tax  return 
because  it  is  not  used  in  business  or  held  for  the  produc- 
tion of  income;  nor  need  depreciation  be  taken  into  ac- 
count in  computing  gain  from  its  sale,  since  depreciation 
is  neither  allowed  nor  allowable.  But  the  tax  laws,  incon- 
sistently perhaps,  allow  a  deduction  for  the  loss  of  such 
]:)roperty  by  casualty;  and  the  Ozvcus  case  limited  the 
amount  of  the  deduction  for  casualty  loss  to  the  fair  mar- 
ket value  of  the  property  immediately  before  the  casualty. 
This  was  only  reasonable,  for  the  code  allows  a  deduction 
for  losses  only  to  the  extent  sustained  in  the  taxable  year; 
and  obviously  a  casualty  loss  would  represent  a  loss  suf- 
fered in  that  year  only  to  the  extent  of  the  then  value  of 
the  property.  The  decrease  in  value  representing  depre- 
ciation sustained  in  prior  years  could  not  be  carried  for- 
ward and  deducted  under  the  guise  of  an  increased  casualty 
loss ;  and  this  would  be  true  even  though  deductions  for  the 
prior  depreciation  actually  sustained  were  not  allowable 
or  allowed  for  tax  purposes  due  to  the  personal  or  ]ilcasur- 
able  nature  of  the  property. 
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The  other  case,  Burnet  v.  Thompson  Oil  &  Gas  Co.,  283 
U.  S.  301,  75  L.  Ed.  1049,  merely  held  that  the  allowable 
deduction  for  depletion  in  1918  could  not  exceed  the 
amount  of  depletion  which  the  parties  agreed  had  actually 
been  sustained  during  that  year ;  that  such  deduction  could 
not  be  increased  by  taking  into  account  the  excess  of  de- 
pletion sustained  in  prior  years  over  the  depletion  allowed 
and  allowable  during  those  prior  years;  but  that,  upon 
authority  of  United  States  v.  Ludey,  273  U.  S.  295,  71 
L.  Ed.  1054,  1059,  such  excess  would  not  be  deducted  from 
the  basis  in  computing  gain  upon  a  subsequent  sale  of  the 
property. 

We  fail  to  see  the  materiality  of  these  cases  or  how  they 
can  afford  the  Commissioner  support  in  his  contention  that 
more  obsolescence  was  "allowed"  to  Rainier  than  The  Tax 
Court  found. 

In  the  final  analysis,  aside  from  the  obvious  correctness 
of  The  Tax  Court's  conclusion,  the  present  situation  is  an 
ideal  one  for  application  of  the  Dobson  rule,  for  there  is 
no  dispute  between  the  parties  in  respect  of  the  controlling 
legal  principles  and  the  evidence  clearly  warranted — indeed 
it  required — The  Tax  Court's  conclusions  that  only  $174,- 
188.84  of  obsolescence  had  been  claimed,  and  not  even  that 
amount  had  been  allowed  by  the  Commissioner. 

The  Dobson  case  itself  involved  a  question  under  Section 
113(b)(1)(A)  of  the  code,  and  the  Supreme  Court  made 
the  following  statement,  which  is  equally  applicable  to  the 
present  question  under  Section  113(b)(1)(B)  : 

"*     *     *     What,  in  the  circumstances  of  this  case, 

■    was  a  proper  adjustment  of  the  basis  was  thus  purely 

an  accounting  problem  and   therefore  a  question  of 

fact  for  the  Tax  Court  to  determine.     Evidently  the 
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Tax  Court  thought  that  the  previous  deduction  were 
not  altogether  'properly  chargeable  to  capital  account' 
and  that  to  treat  them  as  an  entire  recoupment  of  the 
value  of  taxpayer's  stock  would  not  have  been  a 
'proper  adjustment.'  We  think  there  was  substantial 
evidence  to  support  such  a  conclusion." 

The  Commissioner  has  been  able  to  point  to  no  evidence 
or  principle  of  law  establishing  error  on  the  part  of  The 
Tax  Court  in  the  present  case.  Its  findings  and  decision 
on  this  issue  should  therefore  be  affirmed. 

Conclusion, 
The  decision  of  The  Tax  Court  should  be  affirmed. 

Respectfully  submitted, 

A.  Calder  Mackay, 
Arthur  McGregor, 
Howard  W.  Reynolds, 
Adam  Y.  Bennion, 

Attorneys  for  Respondent. 

Of  Counsel: 

F.  Sanford  Smith, 
Clifford  J.  MacMillan. 
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for  the  Ninth  Circuit 


No.  11548 


Stij^isox  Mill  Company,  a  Corporation,  petitioner 

V. 

Commissioner  of  Internal  Revenue,  respondent 


O.V    PETITION    FOR    REVIEW    OF    THE    DECISIOX    OF    THE    TAX 
COURT  OF  THE   UNITED   STATES 


BEIEF  FOR  THE  RESPONDENT 


OPINION   BELOW 

The  only  previous  opinion  is  that  of  the  Tax  Court 
(R.  21-40),  which  is  reported  in  7  T.  C.  1065. 

JURISDICTION 

The  petition  for  review  seeks  special  relief  from 
the  excess  profits  tax  imposed  by  Subchapter  E  of 
Chapter  2  of  the  Internal  Revenue  Code  for  the  tax- 
able year  1942,  to  the  extent  of  approximately  $12,000. 
(R.  41-53.)  The  petitioner  herein,  Stimson  Mill 
Company,  hereinafter  called  the  taxpayer,  is  a  Wash- 
ington corporation,  with  its  principal  office  at  Seattle, 
Washington,  and  for  the  taxable  year  in  question  filed 
its  income  and  excess  profits  tax  returns  with  the 
Collector   of   Internal   Revenue    for   the   District   of 

(1) 


Washington,  at  Tacoma,  Washington.  (R.  22.)  The 
Commissioner  duly  determined  a  deficiency  in  the  tax- 
payer's excess  profits  tax  for  the  taxable  year  in  the 
sum  of  $2,106.08,  and  the  taxpayer  filed  a  timely  ap- 
plication for  relief  under  Section  722  of  the  Code, 
claiming  a  refund  of  excess  profits  tax  for  that  year, 
and  filed  the  same  with  the  Commissioner  of  Internal 
Revenue  in  Washington,  D.  C,  on  December  26,  1944. 
(R.  22-23.)  The  Commissioner  determined  that  the 
taxpayer  was  not  entitled  to  any  relief  mider  Sec- 
tion 722,  and  notice  of  disallowance  of  the  taxpayer's 
claim  for  such  relief  was  issued  in  accordance  with  the 
requirements  of  Section  732.  (R.  22-23.)  Within 
ninety  days  thereafter  the  taxpayer  filed  a  petition 
with  the  Tax  Court  under  Section  732  for  a  rede- 
termination of  its  claim  for  such  relief.'  (R.  3-12.) 
The  decision  of  the  Tax  Court  on  review  of  the  spe- 
cial division  thereof  under  Section  732,  affirming  the 
Commissioner's  determination  disallowing  the  clami, 
was  entered  November  1,  1946.  (R.  41.)  The  peti- 
tion for  review  by  this  Court  was  filed  January  28, 
1947,  allegedly  under  the  provisions  of  Sections  1141 
and  1142.  (R.  42.)  The  respondent  Commissioner 
challenges  the  jurisdiction  of  this  Court  to  review 
such  determination  under  Sections  1141  and  1142,  or 
at  all,  because  of  the  provisions  of  Section  732  (c) 
which  prohibit  review  of  the  Tax  Couii's  determina- 

^The  assertion  of  the  taxpayer  (Br.  1-2)  that  its  petition  for 
review  of  the  Coniniissioner's  denial  of  Section  722  relief  was 
filed  under  Section  272  of  the  Code,  as  well  as  under  Section  732, 
is  pointless.  For,  obviously,  the  only  section  gi-anting:  the  tax- 
payer any  right  of  review  of  such  decision  is  Section  732. 


tion  of  any  question  necessary  solely  under  Section 
722,  as  is  the  question  in  the  instant  case.  The  Com- 
missioner accordingly  moves  this  Court  to  dismiss  the 
taxpayer's  petition  herein  for  want  of  jurisdiction  to 
review  the  Tax  Court's  decision  in  this  proceeding,  in 
view  of  the  provisions  of  Section  732  (c). 

QUESTION  PRESENTED 

Whether  this  Court  has  jurisdiction  to  review  a 
determination  by  the  Tax  Court  that  the  taxpayer 
was  not  entitled  to  relief  under  Section  722  of  the 
Internal  Revenue  Code  from  its  excess  profits  tax 
lia])ility  imposed  under  Subchapter  E  of  Chapter  2 
of  the  Code,  in  view  of  the  provisions  of  Section  732 
(c)  thereof  prohibiting  review  by  any  court  of  the 
Tax  Court's  determination  of  any  question  necessary 
solely  by  reason  of  Section  722. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  statutes  and  regula- 
tions involved  are  contained  in  the  Appendix,  infra. 

STATEMENT 

All  of  the  facts  were  stipulated,  and  the  Tax  Court 
adopted  the  stipulation  of  facts  as  its  findings  of  fact. 
Such  stipulation  is  as  follows,  except  that  the  word 
"petitioner"   has   been   changed   to   "taxpayer"    (R. 

22-27)  : 

1.  The  taxpayer  is  a  corporation  organized 
under  the  laws  of  the  State  of  Washington,  with 
its  princi]jal  office  at  *  *  *  Seattle,  Wash- 
ington. Taxpayer's  income  and  excess  profits 
tax     returns      for     tlie     *     *     ""     year     1942 


*  *  *  were  filed  with  the  Collector  of  Inter- 
nal Revenue  for  the  District  of  Washington,  at 
Tacoma,  Washington.     (R.  22.) 

2.  The  taxpayer  made  a  timely  ''Application 
for  Relief  Under  Section  722  of  the  Internal 
Revenue  Code"  (Form  991)  claiming  a  refund 
of  excess  profits  tax  for  the  taxable  year  1942, 
which  claim  Avas  filed  with  the  Commissioner 
of  Internal  ReA'eTUU>  at  Wasliington,  D.  C. 
(R.  22.) 

3.  Taxpayer's  excess  profits  tax  return  (Form 
1121)  for  the  taxable  year  1942  disclosed  a 
total  liability  for  excess  profits  tax  in  the 
amount  of  $249,262.34,  which  has  been  assessed. 
Thereafter,  the  Commissioner  issued  a  statu- 
tory notice  dated  December  26,  1944,  *  *  * 
in  which  it  was  detemiined  that  there  was  an 
additional  lial)ility  in  excess  j^rofits  tax  for 
said  year  in  the  amount  of  $2,106.08,  making 
a  total  hability  for  said  year  of  $251,368.42. 
(R.  22-23.) 

4.  In  determining  the  liability  for  excess  pro- 
fits tax  for  the  year  1942,  the  Commissioner 
also  determined  in  the  statutory  notice  dated 
December  26,  1944,  that  the  taxpayer  is  not  en- 
titled to  any  relief  imder  section  722  of  the 
Internal  Revenue  Code.  Accordingly,  the  claim 
for  refund  asserted  in  taxpayer's  aj)])lication 
for  relief  (Form  991),  was  disallowed  for  the 
year  1942  and  notice  of  such  disallowance  was 
issued  in  accordance  with  the  requirements  of 
section  732  of  the  Internal  Revenue  Code. 
(R.  23.) 

5.  In  computing  its  excess  profits  tax,  the 
taxpayer  is  entitled  to  use  an  excess  profits  tax 
credit  based  upon  net  earnings  within  the  "base 
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period  years"  1936  through  1939,  in  accordance 
with  section  713  of  the  Internal  Revenue  Code, 
as  amended.     (R.  23.) 

6.  In  determining  the  liability  of  the  tax- 
payer for  excess  profits  tax  for  the  year 
1942,  *  *  *  t}ie  respondent  has  computed 
an  excess  profits  credit  based  upon  the  actual 
average  l)ase  period  net  income  computed  under 
section  713  (e).  Under  the  provisions  of  sec- 
tion 713  (e)  (1)  the  benefits  of  the  so-called 
75%  rule,  which  automatically  increased  excess 
profits  net  income  for  the  year  1938,  were  se- 
cured to  the  taxpa^^er.  The  excess  profits  credit 
using  said  actual  income  in  accordance  with  the 
notice  of  deficiency  attached  to  the  petition,  is 
in  the  amount  of  $78,662.68,  computed  as  fol- 
lows (R.  23-24)  : 

Actual  base 

period  net 

Year  income 

1936 $80,  422.  67 

1937 6;^  706.  57 

1938 38. 127.  75 

1939 111, 839.  77 

Aggregate     for     four     base-period 

years 303,096.76 

Adjustmetit 

under  section 

71.1  (e)  (i) 

of  Code 

Aggregate  of  1936.  1937  and  1939 $264,969.01 

75%  of  %  for  1938 GG,  242.  25 

Total 331,  211.  26 

Average 82,  802.  82 

Excess-profits   credit   95% 78,662.68 

7.  Taxpayer  has  established  by  the  informa- 
tion submitted  that  its  normal  operation  or  out- 
put was  interrupted  in  the  year  1937  by  strikes 
or  other  events  peculiar  in  its  experience,  as 
provided  by  section  722   (b)    (1),  I.  R.  C.     It 


6 

has  also  established  that  because  of  those  events 
the  actual  eaniins^s  for  1937  in  the  amount  of 
$63,706.57  were  abnormally  low.  On  the  basis 
of  the  facts  submitted,  the  fair  and  just  amount 
representing  normal  earnings  which  would  be 
used  b}^  the  taxpayer  as  its  constructive  average 
base  period  net  income  under  the  provisions  of 
section  722  (exclusive  of  section  713),  for  the 
year  1942  would  be  determined  after  recon- 
structing earnings  for  the  year  1937  (prior  to 
taxes)  from  the  actual  amount  of  $63,706.57  to 
the  reconstructed  amount  of  $85,263.34.  The 
taxpayer  is  not  entitled  to  any  other  or  further 
constiiictive  adjustments  to  actual  earnings  in 
the  remaining  base  period  years  1936,  1938  and 
1939  under  section  722  of  the  Code  as  presently 
constituted.     (R.  24-25.) 

8.  The  taxpayer,  pursuant  to  its  duly  filed 
applications  for  relief  under  section  722,  I.  R. 
C,  for  the  taxable  years  1940  and  1941,  estab- 
lished by  information  submitted  that  its  normal 
operation  or  output  was  interrupted  in  1937  by 
strikes  or  other  events  peculiar  in  its  experience, 
as  provided  b}^  section  722  (b)  (1),  I.  R.  C. 
With  respect  thereto  the  same  determination 
was  made  as  to  1937  and  as  to  the  excess  profits 
credit  after  the  application  of  section  722,  as  set 
forth  in  paragTa])h  (7),  above.  However,  the 
excess  profits  credit  of  $77,105.22  so  determined 
was  greater  than  the  excess  profits  credit  under 
section  713,  which  was  used  by  the  taxpayer  in 
its  returns  for  1940  and  1941  in  the  computation 
of  its  excess  profits  tax  for  said  years  for  the 
reason  that  the  provisions  of  section  713  (e)  (1) 
were  not  applicable  with  respect  to  such  yeai*s. 
Accordingly,  the  taxpayer  was  allowed  an  in- 
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crease  in  its  excess  profits  credit  and  corre- 
sponding tax  benefits  for  1940  and  1941  by 
reason  of  the  application  of  section  722. 
(R.  25.) 

9.  If,  as  taxpayer  contends,  the  corporation 
is  entitled  under  the  law  to  compute  its  excess 
profits  credit  for  the  year  1942  by  reconstruc- 
tion of  its  base-period  income  under  section  722 
as  set  forth  in  paragra])h  7  of  the  stipulation, 
and  also  by  application  of  the  provisions  of  sec- 
tion 713  (e)  (1)  of  the  Code,  the  excess  profits 
credit  to  be  used  in  detennining  its  excess  profits 
tax  liability  for  said  year  is  the  amount  of  $85,- 
062.34,  computed  as  follows  (R.  25-26) : 

Base  period  net 

income  reconstrttcted  under 

Year  section  722 

1936 $89,422.67 

1937 85,  263.  34 

1938 :!8, 127.  75 

1939 111,  839.  77 

Aggregate     for     four     base-period 

years 324,  653.  53 

Adjustment  under 

section  71S  (e)  {!) 

oj  Code 

Aggregate  of  1936,  1937,  and  1939 $286,525.78 

75%   of   Vs   for   1938 71,631.44 

Total 358. 157.  22 

Average 89,  539.  31 

Excess   profits   credit   95% 85,062.34 

10.  Taxpayer  does  not  contest  the  proposed 
deficiency  in  excess  profits  tax  as  set  forth  in  the 
statutoiy  notice,  except  by  reason  of  its  claim 
that  it  is  entitled  to  relief  under  section  722  of 
the  Code  in  addition  to  the  benefits  provided 
by  section  713  (e)  (1).  Accordingly,  it  is 
agi^eed  that  the  proposed  deficiency  in  the 
amount  of  $2,106.08  as  set  forth  in  the  statu- 
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tory  notice  dated  December  26,  1944,  is  due  and 
has  been  properly  assessed  by  the  respondent 
since  the  petition  Avas  filed.     (R.  26.) 

11.  If  it  is  held,  in  accordance  with  the  re- 
spondent's determination  in  the  statutory  notice, 
that  taxpaj^er  is  not  entitled  to  relief  under 
section  722  in  addition  to  the  benefits  allowed 
by  section  713  (e)  (1)  of  the  Code,  then  this 
Court  may  enter  its  decision  that  there  is  no 
further  deficiency  in  excess  profits  tax  due 
from,  or  overpayment  in  such  tax  due  to,  the 
taxpayer  for  the  year  1942,  and  that  taxpayer's 
correct  liability  in  excess  profits  tax  for  said 
year  is  in  the  amount  of  $251,368.42.  (R.  26- 
27.) 

12.  If  it  is  held,  in  accordance  with  the  tax- 
payer's contention  in  this  proceeding,  that  the 
taxpayer  is  entitled  to  compute  its  excess  profits 
credit  for  the  taxable  year  1942  using  both  sec- 
tions 722  and  713  (e)  (1)  of  the  Code,  then  it 
is  agreed  that  taxpayer's  excess  profits  tax 
credit  is  to  be  computed  in  the  manner  specified 
in  paragraph  9  of  this  stipulation,  above,  and 
that  taxpayer  has  overpaid  its  excess  profits  tax 
for  said  year  in  an  amount  to  be  determined  in 
accordance  with  a  recomputation  of  liability  un- 
der Rule  50  of  The  Tax  Court's  Rules  of 
Practice.     (R.  27.) 

SUMMARY   OF   ARGUMENT 

Under  Section  732  (c)  of  the  Internal  Revenue 
Code,  this  Court  is  without  jurisdiction  to  review  the 
decision  of  the  Tax  Court  in  this  case,  for  the  ques- 
tion which  the  Tax  Court  decided  was  one  arising 
solely  by  reason  of  Section  722. 


A.  Tlie  Tax  Court  sustained  the  Commissioner's 
denial  of  Section  722  relief  from  the  excess  profits 
tax  imposed  by  Subchapter  E  of  Chapter  2  of  the 
Internal  Revenue  Code.  In  so  doing,  it  rejected  the 
taxpayer's  contention  that  in  constructing  its  base 
period  net  income  under  Section  722  (a)  and  (b)  (1), 
the  adjustment  made  therein  for  the  purpose  of  com- 
])uting  the  credit  under  Section  713  (e)  (1)  in  de- 
termining the  tax  without  regard  to  Section  722 
relief  should  have  been  reflected.  The  scheme  of  the 
statute  is  to  tax  at  high  rates  all  profits  above  a 
statutory  norm  represented  by  the  average  of  the 
actual  net  income  of  the  taxpayer  during  the  base 
period  years  1936  to  1939,  mclusive.  In  this  case,  the 
credit  was  determined  under  Section  713  (e)  (1). 
The  taxpa^'cr  claimed  and  was  allowed  the  credit 
determined  under  Section  713  (e)  (1)  in  computing 
tax  under  Subchapter  E,  No  appeal  was  taken  by 
it  from  the  Commissioner's  deficiency  determination 
in  excess  profits  tax,  which  reflected  such  allowance, 
and  it  is  stipulated  that  such  deficiency  is  due.  There- 
fore, the  only  possible  relief  from  the  tax  is  under 
Section  722.  Section  722  (a)  provides  that  when 
the  taxpayer  establishes  that  the  tax  is  excessive  or 
discriminatory,  and  the  extent  thereof,  a  constructive 
average  base  period  net  income  is  to  be  used  instead 
of  the  average  base  period  net  income  as  otherwise 
computed  mider  Subchapter  E.  In  this  case,  only 
the  construction  of  the  taxpayer's  base  period  net 
income  in  the  year  1937  was  required,  because  only 
i:i  that  yi^ar  were  there  aljiiormalities,  such  as  are 
listed   in   Section   722    (b).     Section   722   relief   was 
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nevertheless  denied  because  the  taxpayer's  construc- 
tive average  base  period  net  income  determined  under 
Section  722  was  less  than  its  average  base  period 
net  income  determined  imder  Section  713  (e)  (1). 
However,  it  would  not  have  been,  if,  as  the  taxpayer 
contends,  the  adjustment  made  in  the  taxpayer's  net 
income  under  Section  713  (e)  (1)  in  the  base  ])eriod 
1938  year  were  rottect('d  iu  tl:e  constructive  base 
period  net  income  mider  Section  722  (b)  (1).  The 
taxpayer's  statement  of  the  problem  in  the  form 
of  a  claim  for  a  Section  713  (e)  (1)  credit,  reflecting 
the  Section  722  construction  of  its  base  period  net 
income  does  not  alter  the  fact  that  there  is  here  in- 
volved only  the  question  whether  the  Section  722 
construction  should  reflect  the  Section  713  (e)  (1) 
adjustment.  There  can  be  no  recomi)utation  of  the 
Section  713  (e)  (1)  credit,  for  Section  722  (d)  ex- 
pressly j)rovides  that  the  excess  profits  tax  shall  be 
determined  and  paid  without  benefit  of  Section  722, 
and  the  applicable  decisions  so  hold.  Hence,  the 
appeal  here  is  not  justifiable  under  Section  1141, 
iiI)on  which  the  taxpayer  relies,  but  is  prohibited 
under  Section  732  (c),  because  the  determination  of 
the  question  is  one  necessary  solely  under  Section 
722.  The  taxpayer's  attack  on  the  regulations,  which 
require  the  Section  722  construction  without  reflecting 
the  713  (e)  adjustment,  is  pointless.  Nor  was  the 
Commissioner  or  the  Tax  Court  performing  a  purely 
ministerial  duty  in  determining  that  the  taxpayer  was 
not  entitled  to  Section  722  relief.  If  this  were  true, 
the   taxpayer's   remedy   would   be   by   mandamus   to 
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compel  the  performance  of  such  duty,  in  which  case^ 
however,  neither  the  Commissioner's  nor  the  Tax 
Court's  construction  of  Section  722  would  be  subject 
to  review,  any  more  than  it  is  subject  to  review 
here.  The  instant  proceeding  is,  however,  not  one 
to  compel  the  performance  of  such  a  duty. 

B.  This  Court  is  not  required  to  construe  Section 
722;  but,  in  any  case.  Section  722  may,  and  therefore 
must,  be  so  construed  as  to  implement  the  purpose  of 
Congress,  as  expressed  in  Section  732  (c),  to  give 
finality  to  the  Tax  Court's  disposition  of  claims  for 
Section  722  relief. 

1.  The  Regulations  prohibiting  the  use  of  Section 
713  (e)  adjustment  in  the  construction  of  the  tax- 
payer's base  period  net  income  under  Section  722 
sui)port  the  Government's  construction  of  Section  722. 
These  Regulations  are  reasonable  and  cannot  be  cast 
aside  even  if  another  view  of  the  construction  of  the 
section  were  tenable. 

2.  In  its  opinion  the  Tax  Court  has  demonstrated 
that  the  average  base  period  net  income  under  Section 
713  is  a  concept  limited  to  the  purposes  of  that  section 
only,  no  statutory  authority  appearing  for  applying 
the  same  concept  in  conection  with  the  relief  afforded 
by  Section  722. 

3.  Congress  did  not  and  could  not  have  intended  the 
Section  713  (e)  (1)  adjustment  of  the  taxpayer's  base 
period  net  income  to  become  a  factor  in  the  construc- 
tion of  such  income  under  Section  722,  because  such 
method  of  applying  Section  722  does  not  establish  the 
**fair  and  just  amount  representing  normal  earnings" 
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to  be  used  as  a  ^'constructive  average  base  period  net 
income"  under  Section  722,  as  required  by  subsection 
(a)  thereof.  Contrary  to  the  taxpayer's  contention, 
there  must  be  a  comparison  between  the  two.  In  other 
words,  the  average  base  period  net  income  as  adjusted 
under  Section  713,  must  be  placed  in  juxtaposition 
with  what  its  normal  earnings  would  have  been,  if 
abnormalities  in  its  actual  income  of  the  kind  men- 
tioned in  Section  722  (b)  had  not  existed. 

ARGUMENT 

Under  Section  732  (c)  of  the  Internal  Revenue  Code,  this  Court 
is  without  jurisdiction  to  review  the  decision  of  the  Tax 
Court  in  this  case 

A.  The  question  whether  the  adjustment  made  in  the  taxpayer's  net  income 
for  the  base  period  year  1938  under  Section  713  (e)  (1)  of  the  Code 
must  be  used  as  a  factor  in  the  construction  of  its  base  period  income 
under  Section  722  (a)  of  (b)  thereof,  involves  the  determination  and 
a  question  necessary  solely  by  reason  of  Section  722,  within  the  meaning 
of  Section  732  (c) 

By  its  decision,  the  Tax  Court  sustained  (R.  40)  the 
Commissioner's  denial  (R.  23)  of  the  taxpayer's  claim 
to  relief  from  the  excess  profits  tax  for  the  taxable 
year  1942,  under  the  i)ro visions  of  Section  722  (a) 
and  (b)  of  the  Internal  Revenue  Code  (Apjjendix, 
infra)  (R.  22).  The  taxpayer  seeks  review  at  the 
hands  of  this  Court  of  the  Tax  Court's  decision  on  the 
ground  that  it  misinterpreted  Section  722  (a)  and 
(b),  in  that  it  refused  to  use  the  adjustment  made  in 
the  taxpayer's  net  income  for  the  base  period  year 
1938  under  Section  713  (e)  (1)  (Appendix,  infra),  as 
a  factor  in  the  construction  of  its  base  period  net  in- 
come under  Section  722.     The  Commissioner  contends 
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that  the  taxpayer's  claim  for  relief  under  Section  722 
involves  the  determination  of  a  question  necessary 
solely  by  reason  of  that  section,  within  the  meaning  of 
Section  732  (c)  (Appendix,  infra),  which  provides 
that  the  determination  of  such  question  shall  not  be 
reviewed  or  determined  by  any  court  or  agency  except 
the  Board  of  Tax  Appeals,  now  the  Tax  Court. 

Briefly,  the  scheme  of  the  excess  profits  tax  statute 
(Subchapter  E  of  Chapter  2  of  the  Code)  is  to  tax  at 
high  rates  all  profits  above  a  statutory  norm.  This 
is  Accomplished  by  a  credit  based  upon  the  average  of 
the  actual  net  income  of  the  taxpayer  for  the  period 
selected  as  normal  (namely  the  four  years,  1936  to 
19:>9,  inclusive),  comi)uted  with  a  possible  adjustment 
under  Section  713,  or  a  percentage  of  invested  capital 
computed  under  Section  714,  whichever  produces  the 
lower  tax.  Congress,  however,  recognized  that,  if  this 
method  of  computing  income  subject  to  excess  profits 
tax  were  left  as  an  inflexible  yard-stick,  excessive  and 
discriminatory  taxes  would  result  in  the  case  of  many 
corporations  whose  base  period  earnings  were  not  rep- 
resentative of  their  normal  earnings,  because  of  vari- 
ous abnormalities  occurring  in  the  base  period.  It 
was  because  of  this  fact  that  Congress  enacted  Sec- 
tion 722,  the  provisions  of  which  are  hereafter  more 
fully  ex])lained. 

It  suffices  here  to  say  that  Section  722  is  a  relief 
provision.  In  this  respect,  it  is  similar  to  Section  721, 
which  this  Court  had  mider  consideration  in  the  case 
of  James  F.  Waters,  Inc.  v.  Commissioner,  decided 
March  19,  1947  (1947  C.  C.  H.,  par.  9196).     It  is  de- 
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signed  to  give  taxpayers  relief  from  the  excess  profits 
tax  imposed  by  Subchapter  E  in  certain  so  called 
hardship  situations,  bj^  way  of  an  excess  profits  credit 
based  on  a  constructive  average  base  period  net  in- 
come in  lieu  of  the  average  base  period  net  income  of 
the  taxpayer  otherwise  determined  mider  Subchapter 
E,  or  more  specifically  in  this  case  under  Section  713 
(e)  (1),  as  stated.  Section  722  is  superimposed,  as  it 
were,  upon  those  sections  of  Subchapter  E  which  pro- 
vide for  the  determination  of  the  excess  profits  tax, 
including,  of  course.  Section  713  (e)  (1).  As  he-re- 
inafter  more  fully  explained,  Section  722  caimot,  and 
does  not,  come  into  play  until  the  amomit  of  the  tax 
has  been  detennined  and  paid  and  application  for  re- 
lief mider  the  section  has  been  made  to  the  Commis- 
sioner by  way  of  a  claim  for  refund  of  the  tax,  in  all 
or  in  part,  pursuant  to  the  f)i'ovisions  of  Section 
732  (a)    (Api^endix,  infra). 

It  is  for  this  reason  that,  contrary  to  the  taxpayer's 
contention  (Br.  79-80),  the  relief  sought  may  be  anal- 
ogized— as,  indeed,  this  Court  did  in  the  Waters  case, 
supra,  to  the  case  of  Section  721  relief — to  the  grant 
of  relief  by  way  of  special  assessment  from  the  1918 
excess  profits  tax.  There,  also,  the  relief  sections 
were  superimposed  upon  the  excess  profits  tax  pro- 
visions, and  the  grant  of  relief  thereunder  was  like- 
wise made  to  depend  upon  the  exercise  of  both  judg- 
ment and  discretion  on  the  part  of  the  Coimnissioner, 
Moreover,  the  statute  there,  as  here,  generally  author- 
ized review  of  the  Commissioner's  determination  by 
the  Board  of  Tax  Appeals,  though,  unlike  in  the  case 
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of  the  excess  profits  here  involved,  there  was  no  ex- 
press provision  in  the  earlier  Acts  denying  judicial 
review  in  special  assessment  cases." 

As  originally  enacted  by  Section  201  of  the  Second 
Revenue  Act  of  1940,  c.  757,  54  Stat.  974,  Section  722 
of  the  Code  contained  but  five  lines  and  gave  the  Com- 
missioner plenary  power  to  adjust  abnormalities  af- 
fecting either  income  or  capital,  subject  to  review  by 
the  Board  of  Tax  Appeals.  It  was  considered  at  the 
time,  however,  that  the  section  as  then  enacted  was 
merely  a  stop-gap  provision,  written  in  the  most  gen- 
eral tenns  pending  a  study  by  the  staffs  of  the  Treas- 
ury and  the  Joint  Committee  on  Internal  Revenue 
Taxation,  and  consultation  with  taxpayei's  and  tax 
practitioiiers,  with  a  view  to  formulating  a  more  prac- 

-  In  denying  the  courts  the  power  to  review  the  Board's  deter- 
mination in  these  cases,  the  Supreme  Court  held  that  no  challenge 
could  be  made  thereof  in  the  courts,  except  for  fraud  or  other  ir- 
regularities. Williamsport  v.  United  States,  277  U.  S.  551,  561 ; 
Reiner  v.  Diamond  Alkali  Co.,  288  U.  S.  502;  Duquenne  Steel 
Foundry  Go.  v.  Comrrdssioner,  41  F.  2d  995  (C.  C.  A.  3rd)  affirmed 
per  curiam,,  283  U.  S.  799,  on  the  authority  of  WiUia/insport  Co.  v. 
United  States,  supra;  Welch  v.  Ohispo  Oil  Co.,  301  U.  S.  190. 
Nor  can  there  be  doubt  any  longer  that,  in  the  absence  of  fraud  or 
other  irre^ihirities,  neither  the  determination,  nor  the  factors  used 
in  computation,  nor  the  result  itself,  is  open  to  review.  The  deter- 
mination cannot  be  judicially  reviewed,  however  the  problem  may 
be  stated,  or  upon  what  reasoning  its  solution  may  be  sought. 
Cleveland  Automobile  Co.  v.  United  States,  70  F.  2d  365,  368 
(C.  C.  A.  6th),  certiorari  denied,  293  U.  S.  563.  It  is  to  be  noted 
that  in  these  cases  both  nisi  prius  reviews  of  the  Commissioner's 
determination  and  appellate  reviews  of  such  lower  court  decisions 
were  involved,  as  well  as  reviews  by  appellate  courts  of  decisions 
of  the  Board  of  Tax  Aj^peals  under  both  the  1924  Act,  which 
l)rovided  that  they  were  to  be  regarded  as  prima  facie  correct,  and 
under  the  1926  Act  which  provided  that  they  should  be  final. 
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tical  version  for  relief.^  Accordingly,  the  provisions 
of  Section  722  were  extensively  amended  by  Section  6 
of  the  Excess  Profits  Tax  Amendments  of  1941,  c.  10, 
55  Stat.  17.  These  amendments  were  by  Section  17 
thereof  made  effective  as  of  the  date  of  the  Excess 
Profits  Tax  Act  of  1940,  being  Section  201  of  the  Sec- 
ond Revenue  Act  of  1940,  above  mentioned,  which,  as 
stated,  contained  the  original  Section  722.  The  provi- 
sions of  Section  722  were  again  amended  by  Section 
222  of  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798, 
and,  as  so  amended,  were  made  applicable  to  all  years 
subsequent  to  December  31,  1939.  It  is  the  provisions 
of  Section  722  as  thus  amended  that  are  api)licable 
here.* 

As  indicated,  the  taxpayer  claimed  an  excess  profits 
credit  for  the  taxable  year  1942  computed  mider  Sec- 
tion 713  (e)  (1).  Thus,  since  its  actual  net  income  in 
the  base  period  year  1938  was  less  than  75%  of  its 
actual  net  income  for  the  remaining  base  period  years^ 
1936, 1937  and  1939,  it  adjusted  its  average  base  period 
net  income  under  the  provisions  of  that  section  by  sub- 
stituting the  amount  of  $66,242.25  (being  75%  of  its 
average  net  income  in  the  taxable  years  1936,  1937  and 
1939),  for  its  actual  net  income  in  1938  of  $38,127.75. 

^  See  H.  Conference  Rep.  No.  3002,  78  Cong.,  3d  Sess.,  p.  52 
(1942-2  Cum.  Bull.  548),  as  also  Internal  Revenue  Bulletin  on 
Section  722,  Internal  Revenue  Code  for  November,  1944,  p.  1. 

*  Various  subsections  of  Section  722  were  thereafter  amended  by 
Section  1  of  the  Act  of  March  31,  1943,  c.  31,  57  Stat.  56;  by  Sec- 
tion 2  (b)  of  the  Act  of  December  17,  1943,  e.  346,  57  Stat.  601, 
and  by  Section  206  of  the  Revenue  Act  of  1943,  c.  63,  59  Stat.  21. 
But  by  Section  122  (a)  of  the  Revenue  Act  of  1945,  c.  453.  59  Stat. 
556,  the  excess  profits  tax  provisions  were  made  inapplicable  for 
taxable  years  beginning  after  December  31,  1945. 
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As  a  result,  the  taxpayer's  average  base  period  net 
income  was  determined  under  that  section  in  the 
amount  of  $82,802.82,  and  its  excess  profits  credit  at 
95%  thereof  or  in  the  amount  of  $78,662.68.  (R.  23- 
24.) 

Though  the  Commissioner  allowed  the  credit  as  thus 
computed,  and  detei-mined  a  deficiency  in  excess 
profits  tax  of  $2,106.08  mider  Subchapter  E,  which 
reflected  such  credit  (R.  22-23),  no  appeal  was  taken 
therefrom  by  the  taxpayer.  No  question  of  the  allow- 
ance of  such  credit  against  its  adjusted  excess  profits 
tax  net  income,  as  computed  under  the  provisions  of 
Subchapter  E,  or  as  to  the  resultant  deficiency  in  the 
tax  determined  by  the  Commissioner,  as  stated,  was  or 
could  have  been  raised  in  the  Tax  Court  in  this  pro- 
ceeding for  relief  under  section  722,  and  it  is  not  and 
could  not  be  raised  here.  Accordingly,  the  stipulation 
of  the  parties  contains  an  agreement  to  the  effect  that 
the  proposed  deficiency  is  due  and  that  it  was  properly 
assessed  by  the  respondent.  (R.  26.)  That  being  so, 
the  only  relief  from  the  tax  admittedly  correctly  deter- 
mined and  due,  which  the  taxpayer  sought,  or  which  it 
could  have  obtained,  was  under  the  provisions  of  Sec- 
tion 722.  Thus  it  was  further  stipulated  and  fomid  by 
the  Tax  Court  that  the  taxpayer  timely  filed  an  appli- 
cation for  relief  under  Section  722  (d)  (Appendix, 
infra),  on  the  form  provided  for  that  purpose,  claim- 
ing a  refund  of  excess  profits  tax.  (R.  22.)  It  will 
be  noted  that  Section  722  (d)  provides  that  the  claim 
must  be  filed  within  the  period  prescribed  by  Section 
322,  which  is  the  refund  and  credit  section,  subsections 
(a)  and  (b)  (1)  of  which  (Appendix,  infra),  in  com- 
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bination,  provide  for  the  filing  of  a  claim  for  refund  of 
income,  war  profits,  or  excess  profits  tax,  within  three 
years  from  the  time  the  return  was  filed,  or  within  two 
years  from  the  time  the  tax  w^as  paid. 

As  stated.  Congress  recognized  that  the  yard-stick 
for  measuring  average  base  j^eriod  n^t  income  as  pro- 
vided in  Section  713  might  not  be  an  adc^quate  stand- 
ard of  norma]  earnings,  witli  the  result  that  the  excess 
profits  credit  computed  under  Section  713  would  not 
suffice  to  remove  such  earnings  from  the  tax.  Accord- 
ingly, in  the  case  of  a  taxjjayer  entitled  to  use  the  ex- 
cess profits  credit  based  on  base  period  net  income. 
Section  722  (a)  provides  that,  if  the  taxpayer  estab- 
lishes (1)  that  the  tax  so  computed  results  in  an  "ex- 
cessive and  discriminatory"  tax,  and  (2)  what  would 
be  a  fair  and  just  amount  representing  normal  earn- 
ings of  the  taxpayer  in  the  base  period,  to  be  used  as 
a  constructive  average  base  period  net  income  in  lieu 
of  its  average  base  period  net  income  "otherwise  de- 
termined under  this  subchapter" — that  is  to  say  here 
under  Section  713  (e)  (1) — it  shall  in  computing  its 
excess  profits  tax,  be  entitled  to  use  the  constructive 
base  period  net  income,  determined  under  Section  722, 
instead  of  the  average  base  period  net  income,  as  oth- 
erwise computed,  as  aforesaid.  Thus,  if  the  construc- 
tive average  base  period  net  income  as  established 
under  Section  722  is  greater  than  the  average  base 
period  net  income  computed  under  Section  713,  the 
credit  is  likewise  greater,  with  the  result  that  the  ad- 
justed excess  jirofits  net  income  subject  to  excess 
profits  tax  is  reduced,  and  consequently  also  the  tax. 


19 

Relief  is  then  obtained,  as  stated,  under  Section 
722  (d)  by  way  of  refund  or  credit.  See  Uni-Term 
Stevedoring  Co.  v.  Commissioner,  3  T.  C.  917,  919. 

Wliat  constitutes  an  excessive  and  discriminatoiy 
tax  is  defined  by  Section  722  (b),  which  in  this  respect 
provides  that  the  tax  shall  be  considered  to  be  exces- 
sive and  discriminatory  only  if  the  taxpayer's  average 
base  period  net  income,  as  computed  under  Section 
713,  is  an  inadequate  standard  of  normal  earnings  be- 
cause of  factors,  circumstances,  or  occurrences  spe- 
cified in  Section  722.  Such  factors  are:  (1)  An  in- 
terruption or  dimunition  of  production  during  the 
base  period;  (2)  depression  in  the  taxpayer's  business 
during  the  base  period,  due  to  temporary  economic 
events  or  conditions  generally  prevailing  in  the  par- 
ticular industry  of  which  the  taxpayer's  business  was 
a  part,  which  subjected  it  to  a  different  profit  cycle 
or  to  sporadic  and  high  production  profits,  and  (3) 
depression  in  the  taxpayer's  business  resulting  from 
any  factor  affectriig  its  business,  which  might  reason- 
ably be  considered  as  resulting  in  an  inadequacy  of 
normal  earnings  during  the  base  period. 

The  Tax  Court  sustained  the  Commissioner's  denial 
of  the  taxpayer's  application  for  Section  722  relief, 
even  though  the  Commissioner  had  constructed  its  net 
income  for  the  year  1937  mider  the  provisions  of  Sec- 
tion 722.  The  Commissioner  constructed  such  income 
under  that  section  to  the  extent  of  increasing  it  from 
$63,706.57  to  $85,263.34,  because  he  determined  that 
the  taxpayer's  normal  production  or  output  in  1937 
was  interrupted  by  strikes  or  other  events  peculiar  in 
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its  experience  necessitating  such  construction.  Sec* 
tion  722  relief  was  nevertheless  denied  because  the 
amount  of  the  taxpayer's  constructive  average  base 
period  net  income  as  determined  under  Section  722 
was  less  than  the  amount  of  the  average  base  period 
net  income  as  determined  mider  Section  713  (e)   (1). 

In  sustaining  the  Commissioner's  determination  in 
this  respect,  the  Tax  Court  rejected  the  taxpayer's 
contention  that,  in  constructing  its  base  period  net  in- 
come under  Section  722  (a),  the  adjustment  made  in 
the  taxpayer's  actual  net  income  for  1938  under  Sec- 
tion 713  (e)  (1)  should  be  taken  into  consideration. 
In  final  analysis,  the  taxpayer's  sole  point  here  is  that 
the  Tax  Court's  rejection  of  such  contention  was 
erroneous. 

It  is  quite  true  that  before  the  Tax  Court,  as  well 
as  throughout  its  entire  brief  here,  the  taxpayer  at- 
tempted to  put  the  problem  in  a  different  form,  by 
contending  that,  in  computing  its  income  for  1938 
under  Section  713  (e)  (1)  it  was  entitled  to  use  the 
amoimt  of  $85,263.34,  representing  its  1937  net  income 
as  reconstructed  by  the  Commissioner  under  Section 
722  (a).  And  it  is  only  on  the  theory  that  it  is  seek- 
ing a  readjustment  of  its  credit  computed  under  Sec- 
tion 713  (e)  (1)  that  the  taxpayer  professedly  invokes 
the  provisions  for  review  of  the  Commissioner's  de- 
ficiency determinations,  granted  this  Court  by  Section 
1141  of  the  Code.  For,  manifestly,  so  far  as  concerns 
its  claim  for  relief  under  Section  722,  as  such,  any 
right  which  the  taxpayer  may  have  to  a  review  thereof 
is  limited  by  Section  732  to  a  review  by  the  Tax  Court. 
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As  the  Tax  Court  said  in  its  opinion  (R.  33) — 

The  statute  does  not  permit  computation  un- 
der section  713  (e)  (1)  by  using,  for  any  base 
period  year,  not  the  actual  income,  but  an  in- 
come reconstructed  under  section  722  (a). 

The  Tax  Court  based  this  conclusion  upon  an  analysis 
of  Section  713  (e)  (1)  which  it  then  proceeded  to 
make.  (R.  33-34.)  Such  analysis  speaks  for  itself, 
and  need  not  be  repeated  here.  We  desire,  however, 
to  point  to  an  additional  reason  why  the  taxpayer 
would  in  no  event  be  entitled  to  the  hybrid  credit 
which  it  has  computed  under  Section  713  (e)  (1),  by 
the  interpolation  therein  of  its  constructed  base  period 
net  income  mider  Section  722.     (R.  26.) 

This  is  that  Section  722  (d)  expressly  prohibits  the 
application  of  Section  722  in  the  comj^utation  of  the 
excess  profits  tax,  whether  the  excess  profits  credit 
computed  under  Section  713  or  Section  714.  In  this 
connection.  Section  722  (d)  provides  that  the  taxpayer 
shall  compute  its  tax,  file  its  return,  and  pay  the  tax 
shown  thereon,  without  application  of  Section  722, 
and  this  requirement  applies  not  only  to  the  tax  shown 
upon  the  return  (see  Uni-Term  Stevedoring  Co.  v. 
Commissioner,  supra;  Pioneer  Parachute  Co.  v.  Com- 
missioner, 4  T.  C.  27 ;  Blum  Folding  Paper  Box  Co.  v. 
Commissioner,  4  T.  C.  795 ;  Ceco  Steel  Products  Corp. 
V.  Commissioner,  150  F.  2d  698  (C.  C.  A.  8th)),  but 
to  a  deficiency  therein  determined  by  the  Commissioner 
{American  Coast  Line,  Inc.  v.  Commissioner,  159  P. 
2d  665  (C.  C.  A.  2d)). 

Beyond  peradventure,  therefore,  a  statement  of  the 
problem  in  the  form  of  an  alleged  error  on  the  Tax 
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Court's  part  in  failing  to  allow  the  taxpayer  a  credit, 
computed  after  the  allowance  of  Section  713  (e)  (1) 
adjustment  for  1938  which  reflects  therein  the  con- 
struction of  its  1937  income  under  Section  722  (a), 
does  not  sei've  to  alter  the  fact  that  the  determination 
of  the  question  here  presented  is  one  solely  by  reason 
of  Section  722,  within  the  meaning  of  Section  732  (c). 
But,  as  stated  at  the  onset  of  our  argument,  that  sec- 
tion prohibits  review  of  that  question  here.  See  James 
F.  Waters,  Inc.  v.  Commissioner,  supra. 

If  there  were  any  doubt  that  the  only  question  pre- 
sented by  the  taxpaj^er  for  review  here  is  one  of  the 
constmction  of  Section  722,  it  is  wholly  dispelled  by 
the  fact  that  the  taxpayer,  itself,  states  (Br.  56-64) 
the  question  in  terms  of  its  challenge  of  the  validity 
of  the  Commissioner's  regulations  pronuilgated  under 
Section  722,  namely  Section  35.722-2  of  Regulations 
112.  These  provide,  in  effect,  that  in  computing  the 
amount  of  the  taxpayer's  constructive  average  base 
period  net  income  under  Section  722,  in  those  cases  in 
which  that  section  is  applicable,  it  is  not  entitled  to 
use  the  rules  provided  by  Section  713  (e)  (1),  relat- 
ing to  the  increase  of  base  period  net  income  of  lowest 
year  of  base  period,  and  that,  since  the  taxpayer's  con- 
structive base  period  net  income  is  the  just  and  fair 
amount  representing  normal  earnings  and  Avill  re- 
flect adjustments  for  abnormally  low  base  period 
years,  a  taxpayer  having  computed  such  amount  is 
not  entitled  in  addition  to  apply  rules  provided  by 
Section  713  (e)   (1). 

The  taxpayer's  contention  is  not  that  Congress  could 
not  have  denied  Section  713   (e)    (1)   relief  in  con- 
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nection  with  a  grant  of  Section  722  relief.  It  contends 
merely  that  Congress  did  not  do  so,  but  to  the  con- 
trary granted  such  relief,  and  that  the  regulations  are 
contrary  to  the  meaning  of  Section  722  and  defeat  its 
purpose.  Obviously,  the  taxpayer's  contention  that 
the  regulations  are  legislative  in  character  and,  there- 
fore, violate  Article  1  of  the  Constitution  adds  nothing 
to  its  contention  that  they  are  contrary  to  the  statute. 
The  Regulations  either  correctly  interpret  Section  722, 
or  they  do  not,  and  whether  they  do  or  not  is,  as  stated, 
a  question  with  which  this  Court  will  not  concern  itself 
any  more  than  it  will  concern  itself  with  the  ques- 
tion as  to  whether  or  not  there  is  factual  basis  for 
denying  the  taxpayer  Section  722  relief.  The  Tax 
Court's  determination  is  equally  final  in  both  instances. 
Moreover,  if,  as  the  taxpayer  contends  (Br.  75-77), 
the  function  of  the  Commissioner  in  the  circumstances 
here  has  been  reduced  to  the  performance  of  a  mere 
ministerial  duty,  concerning  which  no  determination 
by  him  was  necessary,  it  is  apparent  that  the  tax- 
payer's only  remedy  is  mandamus  to  compel  the  Com- 
missioner to  perform  such  duty.  Section  732  (c)  does 
not  purport  to  protect  either  the  Commissioner,  or  for 
that  matter  the  Tax  Court,  in  failing  to  perform  such 
duty.  In  such  event,  however,  interpretation  of  the 
law  is  not  subject  to  review.  Riverside  Oil  Co.  v.  Hitch- 
cock, 190  U.  S.  316,  324-325.  As  was  said  by  the 
Court  of  Appeals  for  the  District  of  Columbia  in 
Hammond  v.  Htdl,  131  F.  2d  23,  25 : 

When  the  performance  of  official  duty  re- 
quires an  interpretation  of  the  law  which  gov- 
erns    that     performance,     the     interpretation 
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placed  by  the  officer  upon  the  law  will  not  be 
interfered  with,  certainly,  unless  it  is  clearly 
wrong  and  the  official  action  arbitrary  and 
capricious.  For  it  is  only  in  clear  cases  of 
illegality  of  action  that  courts  will  intervene  to 
displace  the  judgments  of  administrative  offi- 
cers or  bodies.  Generally  speaking,  when  an 
administrative  remedy  is  available  it  must  first 
be  exhausted  before  judicial  relief  can  be 
obtained,  by  writ  of  mandamus  or  otherwise. 

But  the  proceeding  here  is  neither  in  form  nor  in 
substance  one.  to  compel  either  the  Commissioner  or 
the  Tax  Coui-t  to  perform  a  ministerial  duty.  Neither 
the  Commissioner  nor  the  Tax  Court  has  refused  to 
consider  the  taxpayer's  claim  for  relief.  Both  have 
considered  and  disposed  of  it  upon  due  consideration 
of  the  facts  presented  to  them  and  the  application  of 
the  pertinent  statute  and  Regulations  thereto.  There 
is  nothing  left  for  the  Tax  Court  to  do,  and  nothing 
for  the  Commissioner  but  to  carry  its  order  into  effect, 
if,  indeed,  he  has  not  already  done  so.  The  only  ques- 
tion which  it  is  sought  here  to  review  is  whether  the 
Tax  Court  erred  in  its  application  of  the  law  and  Reg- 
ulations to  the  facts.  And,  as  has  repeatedly  been 
said.  Section  732  (c)  prohibits  that. 

B.  Section  722  may,  and  therefore  must,  be  so  construed  as  to  implement 
the  purpose  of  Congress,  as  expressed  in  Section  732  (c),  to  give 
finality  to  the  Tax  Court's  disposition  of  claim  for  Section  722  relief 

So  far  we  have  undertaken  to  show  that,  regardless 
of  the  interpretation  placed  on  Section  722  by  the 
Commissioner  and  the  Tax  Court,  this  Court  is  with- 
out jurisdiction  under  Section  732  (e)  to  review  the 
disposition  which  the   Tax   Court  made  of  the  tax- 
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payer's  claim  to  Section  722  relief.  The  reason  is 
that  whatever  the  correct  interpretation  of  Section 
722  may  be,  the  decision  of  the  Tax  Court  involves  only 
the  determination  of  a  question  necessary  solely  by 
reason  of  Section  722,  and  its  decision  is  final.  It  is 
our  view  that  this  Court  is  not  called  upon  to  interpret 
that  section.  See  James  F.  Waters,  Inc.  v.  Commis- 
sioner, supra.  In  order,  however,  to  remove  all  pos- 
sible doubt  that  the  Tax  Court's  decision  involves  only 
such  a  question,  we  shall  demonstrate  that  Section 
722  can  properly  be  construed  as  being  totally  inde- 
pendent of  Section  713  (e)  (1)  and  it  should  be  so 
construed  in  order  to  implement,  rather  than  to  de- 
feat, the  })urpose  of  Congi'ess  expressed  in  Section 
732  (c)  to  give  finality  to  the  Tax  Court's  disposition 
of  the  taxpayer's  claim  to  Section  722  relief. 

The  involved  argument  which  the  taxpayer  makes 
in  support  of  its  objection  to  the  Tax  Court's  construc- 
tion of  Section  722  is  not  convincing  and  does  not,  in 
any  event,  justify  detailed  analysis.  An  over-aU 
answer  should  suffice  to  dispose  of  it.  Such  answer 
will  be  found,  first,  in  the  administrative  interpreta- 
tion of  Section  722 ;  second,  in  a  consideration  of  Sec- 
tion 713 ;  and  finally  in  a  consideration  of  Section  722, 
itself.     We  consider  these  in  the  order  stated. 

In  passing,  it  should  be  stated,  however,  that  the 
very  foundation  of  the  taxpayer's  position  here  in- 
volves a  contention,  made  not  only  in  its  so-called 
"Statement  of  the  Case"  (Br.  7-11),  but  in  the  third 
point  of  its  argument  (Br.  33-38),  which  is  without 
statutory  support  whatever.  The  contention  is  that, 
under  Section  722  as  amended  by  Section  6  of  the 
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Excess  Profits  Tax  Amendments  of  1941,  and  partic- 
ularly  under   Paragraph   3   of   Section   722    (b),   as 
amended,  relating  to  the  rules  of  construction  of  Sec- 
tion 722  (a),  the  average  base  period  net  income  com- 
puted under  Section  722   (a)  must  be  determined  in 
accordance  with  its  computation  imder  Section  713, 
and  that  the  amendments  made  by  Section  222  of  the 
Revenue  Act  of  1942  in  the  cognate  provisions  of  Sec- 
tion 722  were  not  intended  to  and  did  not  change  this 
requirement.     The  fact  of  the  matter  is,  however,  that 
the  amendments  made  by  the  Revenue  Act  of  1942  in 
Section  722,   particularly  in  subsection    (e)    thereof, 
relating  to  the  rules  for  the  application  of  the  section, 
entirely  omitted  the  requirement  that  the  constructive 
average  base  period  net  income  computed  under  Sec- 
tion 722   (a)   be  determined  in  accordance  with  the 
computation  of  the  average  base  period  net  income 
under  Section  713.     Nor  is  lliere  anything  in  the  com- 
mittee reports,  the  taxpayer's  contention  to  the  con- 
trary notwithstanding,  which  justifies  its  contrary  con- 
clusion. 

1.  As  was  pointed  out  in  subpoint  A,  supra,  Section 
35.722-2  (b)  (1)  of  Regulations  112,  as  amended  by 
T.  D.  .5415,  1944  Cum.  Bull.  404  (Appendix,  infra), 
specifically  provides  that  the  Section  713  (e)  (1)  ad- 
justment of  the  taxi)ayer's  base  period  net  income 
shall  not  be  reflected  in  a  constructive  average  base 
period  net  income  computed  under  the  provisions  of 
Section  722. 

At  the  outset,  it  should  be  stated  that  the  taxpayer's 
contention  (Br.  61-62),  that  the  original  Regulations 
allowed  the  constructive  average  to  be  computed  as 
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provided  by  Section  713  (e)  (1),  is  incorrect.  For  all 
that  these  Regulations  provided  was  that  the  Commis- 
sioner might,  in  a  proper  case,  take  the  principles 
of  both  Section  713  (e)  (1)  and  Section  713  (f)  into 
account,  and  then  only  to  the  extent  that  he  deemed  the 
application  of  such  principles  to  be  reasonably  con- 
sistent with  the  conditions  and  limitations  of  Section 
722  and  of  such  sections.  We  submit  that  there  is 
nothing  in  the  unamended  Regulations  which  justifies 
a  conclusion  that  he  might  under  any  circumstances 
have  been  compelled  to  take  the  75%  adjustment  pro- 
vided for  by  Section  713  (e)  (1)  into  account  in  the 
construction  of  the  taxpayer's  base  period  net  income, 
under  Section  722.  We  turn  then  to  a  consideration 
of  the  amended  Regulations. 

In  its  opinion  (R.  31),  the  Tax  Court  said  that  the 
taxpayer  had  stated  that  its  case  must  stand  or  fall 
on  the  validity  of  the  Regulations.  The  Tax  Court 
considered  them  as  embodying  not  only  a  reasonable, 
but  a  correct,  interpretation  of  the  statute.  It  under- 
took to  demonstrate  this,  both  from  the  standpoint 
of  the  application  of  Section  713  (e)  (1)  in  the  deter- 
mination of  the  taxpa3^er's  excess  profits  tax  income 
and  the  excess  profits  tax  laid  in  respect  thereof  (R. 
33-37),  to  which  we  have  already  referred  in  our  sub- 
point  A,  and  from  the  standpoint  of  the  application  of 
Section  722  in  the  grant  of  relief  therefrom  (R. 
37-40). 

It  is,  of  course,  w^ell  settled  that  a  regulation  cannot 
be  struck  down  unless  it  is  clearly  an  erroneous  inter- 
pretation of  the  statute.  The  question  is  not  whether 
the  administrative  determination  is  free  from  doubt, 
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but  whether  it  is  a  reasonable  one.  Thns,  even  if 
another  conclusion  as  to  the  legislative  purpose  could 
properly  be  reached,  the  regulation  should  not  be  cast 
aside,  for  it  may  be  ignored  only  if  unreasonable  or 
inconsistent  with  the  statute,  Bretvster  v.  Gage,  280 
U.  S.  327;  Fawciis  Machine  Co.  v.  United  States,  282 
U.  S.  375,  378.  A  consideration  of  Section  713  in  its 
application  to  Section  722,  as  well  as  of  Section  722, 
itself,  will,  we  think,  demonstrate  the  fact  that  the 
Regulations  are  not  only  reasonable,  ])ut  that  they  cor- 
rectly evaluate  the  Congressional  intention.  We  shall 
consider  the  sections  in  their  order,  and,  in  addition 
to  the  Tax  Court's  exposition  of  them,  submit  tlie 
following : 

2.  The  original  Section  713,  like  the  original  Section 
722,  was  first  added  to  the  Code  by  Section  201  of  the 
Second  Revenue  Act  of  1940.  The  portion  of  Section 
713  (e)  (1)  here  in  question  was  added  thereto  by 
way  of  an  amendment  made  by  Section  215  of  the 
1942  Act.  There  was,  therefore,  no  occasion,  prior  to 
the  1942  amendment  of  Section  713  (e),  to  construe 
Section  722  any  differently  from  what  we  contend  it 
should  still  be  construed,  namely,  as  a  relief  provision 
whose  every  criterion  is  to  be  found  within  its  four 
corners.  As  stated  in  our  subpoint  A,  Section  722  was 
considerably  amplified  by  Section  6  of  the  Excess 
Profits  Tax  Amendments  of  1941  and  was  again 
amended  by  Section  222  of  the  1942  Act.  Bu^TTi^ 
is  nothing  in  either  amendment,  or  in  their  legislative 
history,  to  warrant  a  conclusion  that  Congress  intended 
Section    722    to    be    differently    construed    after    the 
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amendment  of  Section  713  (e)  than  before.  Indeed, 
the  indications  are  all  to  the  contrary. 

As  stated,  Section  713  provides  for  the  computation 
of  the  excess  profits  credit  upon  the  basis  of  base 
period  income  in  the  computation  of  the  excess  profits 
tax.  It  so  happens  that  the  taxpayer's  actual  base 
period  net  income  was  subject  to  adjustment  imder 
Section  713  (e)  (1)  ;  that  is  to  say,  since  its  1938  net 
income  was  less  than  75%  of  the  average  of  the 
remaining  three  years  in  the  base  period,  75%  thereof 
was  substituted  therefor. 

As  the  Tax  Court,  in  its  opinion,  has  demonstrated 
(R.  34-37)  tbftt  the  average  base  period  net  income 
under  Section  713  is  a  concept  limited  to  the  purposes 
of  that  section  only,  no  statutory  authority  appearing 
for  apijlying  the  same  concept  in  connection  with  the 
relief  afforded  by  Section  722  (R.  35).  It  would  mi- 
necessarily  extend  this  brief  to  repeat  here  the  Tax 
Court's  argument  in  support  of  this  conclusion. 

3.  However,  as  the  Commissioner  contended  before 
the  Tax  Court  (R.  32),  the  basic  reason  for  the  inva- 
lidity of  the  taxpayer's  contention  is  that  Congress 
did  not,  and  could  not  have,  intended  Section  713  (e) 
(1)  to  become  a  factor  in  the  reconstruction  of  the 
taxpayer's  base  i)eriod  net  income  imder  Section  722, 
because  such  method  of  applying  Section  722  does 
not  establish  the  "fair  and  just  amount  representing 
normal  earnings"  to  be  used  as  a  "constructive  aver- 
age base  period  net  income,"  under  Section  722,  as 
required  by  subsection  (a)  thereof,  and,  therefore, 
that  such  method  furnishes  no  basis  for  comparison 
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between  what  would  be  regarded  as  normal  earnings 
in  the  base  period,  as  constructed  under  Section 
722  (b)  (1),  and  the  actual  earnings  in  that  period, 
as  adjusted  under  Section  713  (e)  (1).  To  state  the 
problem  another  way,  in  order  to  obtain  Section  722 
relief,  a  comparison  must  necessarily  be  made  between 
the  amount  of  the  average  base  period  net  income 
computed  under  Section  713  and  the  amount  of  the 
constructive  average  base  period  net  income  com- 
puted under  Section  722.  Only  if  the  latter  amount 
is  greater  than  the  former  is  Section  722  relief 
available. 

But  the  taxpayer's  ]3roposed  method  of  constructing 
base  period  net  income  under  Section  722  eliminates 
all  necessity  for  making  such  comparison,  for  it  pur- 
ports to  construct  the  base  period  net  income  mider 
Section  722  by  the  use  of  the  mechanism  for  the  com- 
putation of  the  excess  ])rofils  credit  provided  by  Sec- 
tion 713  (e)  (1),  including  all  of  the  factors  involved 
therein  excepting  only  the  amount  of  the  actual  net  in- 
come for  the  taxable  year  1937,  for  which  the  amount 
as  constructed  under  Section  722  (a)  is  substituted. 
As  a  result,  moreover,  a  Section  713  (e)  (1)  adjust- 
ment of  the  taxpayer's  net  income  for  1938  is  made  by 
taking  into  account  75%  of  the  taxpayer's  1937  net 
income  as  constructed  under  Section  722,  instead  of 
75%  of  its  actual  1937  net  income,  as  Section  713 
(e)  (1)  provides. 

Thus  the  Section  722  constructive  average  base 
period  net  income  is  merged  into  the  Section  713 
(e)  (1)  adjusted  average  base  period  net  income;  and, 
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by  the  same  token,  it  is  deprived  of  its  Section  722  (a) 
function  as  a  cumj^arative.  The  result  is  not  an  excess 
profits  tax  credit  based  upon  construction  of  the  tax- 
payer's base  period  net  income,  reflecting  what  would, 
except  for  the  abnormalities  listed  in  paragraphs  1  to 
4  of  Section  722  (b),  be  regarded  as  its  normal  income 
in  the  base  period  years. 

The  taxixwer  has  called  attention  to  a  gi'aph  in 
Mim.  5807,  1945  Cum.  Bull.  273,  274,  showing  corpora- 
tion profits  in  the  United  States  for  the  years  1918  to 
1939,  inclusive.  From  this  it  will  be  observed  that 
such  profits  rose  sharply  in  1935;  remained  constant  in 
1936  and  in  the  first  half  of  1937;  then  dropped 
sharply  to  a  low  point  in  1938,  immediately  rising 
again,  however,  until  they  reached  the  1936-1937  level 
in  1939.  Obviously,  the  Section  713  (e)  (1)  adjust- 
ment of  the  taxpayer's  1938  income,  which  income  was 
represented  as  normal  in  the  graph,  involves  a  substi- 
tution therefor  of  an  arbitrarily  determined  larger 
amomit.  And,  since  this  amount  does  not  represent 
the  taxpayer's  normal  earnings,  it  may  obviously  not 
be  used  as  a  basis  for  Section  722  relief.  For  the  pur- 
pose of  that  section  is  to  permit  a  construction  of  the 
taxpayer's  base  peiiod  net  income  only  to  the  extent  of 
eliminating  such  abnormalities  as  are  listed  in  para- 
graphs 1  to  4,  inclusive,  of  Section  722  (b),  which 
have  prevented  it  from  being  normal,  and  the  condi- 
tion which  requires  the  Section  713  (e)  (1)  adjustment 
is  not  one  of  these. 

On  the  other  hand,  as  regards  the  year  1937,  the  tax- 
payer's income  was  lower  than  the  normal  as  repre- 
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sented  in  the  graph,  because  of  strikes  or  other  inter- 
ruptions. It  is  for  this  reason  tliat  a  construction 
thereof  was  required  under  Section  722  (b)  (1),  and 
such  was  actually  made. 

However,  similar  strikes  or  interruptions  might  con- 
ceivably also  have  occurred  in  1938,  likewise  reducing 
the  taxpayer's  profits  below  its  noraial  for  that  year, 
as  represented  in  the  graph.  But,  in  such  case,  the 
construction  of  those  profits  under  Section  722  would 
likewise  have  been  of  the  taxpayer's  actual  net  income 
in  that  year,  and  the  amount  thereof  could  not  justi- 
fiably have  been  either  greater  or  less  than  it  would 
normally  have  been  had  such  strikes  or  interruptions 
not  occurred.  Manifestly,  the  Commissioner  could  not 
under  Section  722  have  constructed  the  amount  of  the 
taxpayer's  income  either  above  or  below  normal,  even 
though  the  amount  as  adjusted  pursuant  to  Section 
713  (e)  (1)  was  greater  or  less  than  normal.  It  fol- 
lows that,  in  the  construction  of  the  taxpayer's  net 
income  in  any  base  period  year,  the  normal,  or  what 
would,  except  for  abnoi-malities  listed  in  paragraphs 
1  to  4,  inclusive,  of  Section  722,  have  been  the  normal 
income  in  that  year,  must  be  used  as  a  factor  under 
Section  722. 

We,  therefore,  submit  that  the  Tax  Court  was 
clearly  correct  in  stating  in  its  opinion  that,  since  the 
average  base  period  net  income  under  Section  713  is  a 
concept  limited  to  the  purposes  of  that  section,  and  no 
statutory  authority  appears  for  applying  it  in  con- 
nection with  relief  afforded  by  Section  722  (R.  34-35), 
Section  713  (e)  cannot  be  "exported"  to  Section  722 
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to  furnish  the  only  test  of  a  ''fair  and  just  amount" 
or  of  ''normal  earnings"  to  be  used  as  a  constructive 
average  base  period  net  income  (R.  36-37),  and  that 
Section  722  provides  that  the  constructive  average 
base  period  net  income  imder  that  section  shall  in  the 
determination  of  the  tax  be  used  "in  lieu  of  the  aver- 
age base  period  net  income  otherwise  determined 
under  this  chapter,"  which  includes  Section  713  (R. 
38).  Accordingly,  the  Tax  Court  correctly  concluded 
(ibid.)  that  the  language  of  Section  722  (a)  indicated 
there  was  a  difference  between  constructive  average 
computed  mider  Section  722  and  the  average  deter- 
mined under  Section  713  (e) ;  that  it  was  inescapable 
that  the  average  constructed  under  Section  722  must 
take  the  place  of  any  average  elsewhere  determined  in 
the  same  subchapter,  and  that  nothing  but  identity  of 
the  constructive  average  base  period  net  income  and 
the  average  otherwise  determined  under  the  subchap- 
ter could  prevent  the  substitution  of  the  constructive 
average. 

Of  course,  this  is  but  another  way  of  saying  what 
we  have  said  above,  that,  contrary  to  the  taxpayer's 
contention  (Br.  46),  for  purposes  of  comi)arison,  the 
taxpayer's  average  base  period  net  income  as  adjusted 
under  Section  713  must  be  placed  in  juxtaposition 
with  what  its  "normal  earnings"  would  have  been  if 
abnormalities  in  its  actual  net  income  of  the  kind  men- 
tioned in  Section  722  (b)  had  not  existed. 

Clearly,  therefore,  there  is  no  justification  here  for 
so  construing  Section  722  as  to  cast  the  slightest  doubt 
upon  the  ^^^^?e?**bf   Congress  to  withhold  from  the 
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courts  the  right  to  review  the  Tax  Court's  deterraina- 
tion  of  any  question  necessary  solely  by  reason  of 
Section  722. 

CONCLUSION 

For  the  foregoing  reasons,  tlie  petition  for  review 
should  be  dismissed  for  want  of  jurisdiction  to  re- 
view the  Tax  Court's  decision  under  Section  732  (c) 
of  the  Code. 
Respectfully  submitted. 

Sewall  Key, 
Acting  Assistant  Attorney  General. 
Hei^ex  R.  Carloss, 
Carlton  Fox, 
Special  Assistants  to  the  Attorney  General. 
May  1947. 


APPENDIX 

Internal  Revenue  Code : 

Sec.  322.  Refunds  and  credits. 

(a)  Authorization. — Where  there  has  been  an 
overpayment  of  any  tax  imposed  by  this  chap- 
ter, the  amount  of  such  overpayment  shall  be 
credited  against  any  income,  war-profits,  or 
excess-profits  tax  or  installment  thereof  then 
due  from  the  taxpayer,  and  any  balance  shall 
be  refunded  immediately  to  the  taxpayer. 

(b)  Limitation  on  allowance. — 

(1)  Period  of  limitation. — Unless  a  claim  for 
credit  or  refmid  is  filed  by  the  taxpayer  within 
three  years  from  the  time  the  retuiii  was  filed 
by  tlie  taxpayei'  or  within  two  years  from  the 
time  tlie  tax  was  paid,  no  credit  or  refund  shall 
be  allowed  or  made  after  the  expiration  of 
whichever  of  such  jjeriods  expires  the  later.  If 
no  return  is  filed  by  the  taxpayer,  then  no  credit 
or  refund  shall  be  allowed  or  made  after  two 
years  from  the  time  the  tax  was  paid,  unless 
before  the  expiration  of  such  period  a  claim 

therefor  is  filed  by  the  taxpayer. 

*  #  *  *  * 

(26  U.  S.  C.  1940  ed..  Sec.  322.) 

Sec.  713  [as  added  by  the  Second  Revenue 
Act  of   1940,   c.   757,  54   Stat.  974,   Sec.   201]. 

Excess  profits  credit — based  on  income. 

*  *  »  *  * 

(d)  [as  amended  by  the  Excess  Profits  Tax 
Amendments  of  1941,  c.  10,  55  Stat.  17,  Sec.  4] 
Average  base  period  net  income — Determina- 
tion.— 

(1)  Definition. — For  the  purpose  of  this  sec- 
tion the  average  base  period  net  income  of  the 
taxpayer  shall  be  the  amount  determined  under 

(35) 
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subsection  (e),  subject  to  the  exception  that  if 
the  aggregate  excess  profits  net  income  for  the 
last  half  of  its  base  ])eriod,  reduced  hy  the  ag- 
gregate of  the  deficits  in  excess  profits  net  in- 
come for  such  half,  is  greater  than  such  aggre- 
gate so  reduced  for  the  first  half,  then  the 
average  base  period  net  income  shall  be  the 
amomit  determined  under  subsection  (f),  if 
greater  than  the  amount  determined  under  sub- 
section (e). 

***** 

(e)  [as  amended  by  the  Revenue  Act  of  1942, 
c.  619,  56  Stat.  798",  Sec.  215]  Avercif/e  base 
period  net  inconie — Goieral  average. — The  av- 
erage base  period  net  income  determined  under 
this  subsection  shall  be  determined  as  follows: 

(1)  By  computing  the  aggregate  of  the  ex- 
cess profits  net  income  for  each  of  the  taxable 
years  of  the  taxpayer  in  the  base  period,  re- 
duced by  the  sum  of  the  deficits  in  excess  ])rofits 
net  income  for  each  of  such  years.  If  the  ex- 
cess profits  net  income  (or  deficit  in  excess 
profits  net  income)  for  one  taxable  year  in  the 
base  period  divided  by  the  number  of  months 
in  such  taxable  year  is  less  than  75  per  centum 
of  the  aggregate  of  the  excess  profits  net  income 
(reduced  by  deficits  in  excess  ])rofits  net  in- 
come) for  the  other  taxable  years  in  the  tax- 
payer's base  period  divided  by  the  number 
of  months  in  such  other  taxable  years  (herein 
called  ''average  monthly  amount")  the  amount 
used  for  such  one  year  under  this  })aragra])h 
shall  be  75  per  centum  of  the  average  monthly 
amount  multiplied  by  the  number  of  months 
in  such  one  year,  and  the  year  increased  under 
this  sentence  shall  be  the  year  the  increase  in 
which  will  produce  the  highest  average  base 
period  net  income; 

***** 

(26  U.  S.  C.  1940  ed.,  Sec.  713.) 

Sec.  722  [as  added  by  the  Second  Revenue 
Act  of  1940,  supra,  Sec.  201].     General  re- 
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LIEF — CONSTRUCTIVE     AVERAGE     BASE     PERIOD     XET 
INCOME 

(a)  [as  amended  by  the  Revenue  Act  of 
1942,  supra,  Sec.  222  (a)]  General  rule. — In 
any  case  in  which  the  taxpayer  establishes  that 
the  tax  computed  under  this  subchapter  (with- 
out the  benefit  of  this  section)  results  in  an 
excessive  and  discriminatory  tax  and  estab- 
lishes what  would  be  a  fair  and  just  amoimt 
representin,^  iiormal  earninscs  to  be  used  as 
a  constructive  average  base  period  net  income 
for  the  purposes  of  an  excess  profits  tax  based 
upon  comparison  of  normal  earnings  and  earn- 
ings during  an  excess  profits  tax  period,  the 
tax  sliall  be  determined  by  using  such  construc- 
tive average  base  period  net  income  in  lieu  of 
the  average  base  pei'iod  net  income  otherwise 
determined  under  this  subcliapter.  In  de- 
termining such  constructive  average  base  period 
net  income,  no  regard  shall  be  had  to  events 
or  conditions  affecting  the  taxpayer,  the  in- 
dustiy  of  which  it  is  a  member,  or  taxpayer 
generally  occurring  or  existing  after  December 
31,  1939,  except  that,  in  cases  described  in  the 
last  sentence  of  section  722  (b)  (1)  and  in 
section  722  (c),  regard  shall  be  had  to  the 
change  in  the  character  of  the  business  under 
section  722  (b)  (4)  or  the  nature  of  the  tax- 
payer and  the  character  of  its  business  under 
section  722  (c)  to  the  extent  necessary  to  es- 
tablish the  normal  earning  to  be  used  as  the 
constructive  average  base  period  net  income. 

(b)  [as  amended  by  the  Revenue  Act  of  1942, 
supra,  Sec.  222  (a)]  Taxpayers  using  average 
earnings  method. — The  tax  computed  under  this 
subchapter  (without  the  benefit  of  this  section) 
shall  be  considered  to  be  excessive  and  dis- 
criminatory in  the  case  of  a  taxpayer  entitled 
to  use  the  excess  profits  credit  based  on  income 
pursuant  to  section  713,  if  its  average  base 
period  net  income  is  an  inadequate  standard 
of  normal  earnings  because — 
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(1)  in  one  or  more  taxable  years  in  the 
base  period  normal  production,  output,  or  op- 
eration was  interrupted  or  diminished  because 
of  the  occurrence,  either  immediately  prior  to, 
or  during  the  base  period,  of  events  unusual 
and  peculiar  in  the  experence  of  such  taxpayer. 
*  »  *  *  * 

(a)  [as  amended  by  the  Act  of  December  17, 
1943,  346,  57  Stat.  601,  Sec.  1]  Application  for 
relief  under  this  section. — The  taxpayer  shall 
compute  its  tax,  tile  its  i-eturn,  and  pay  the  tax 
shown  on  the  return  under  this  subchapter  with- 
out the  application  of  this  section,  except  as 
provided  in  section  710  (a)  (5).  The  benefits 
of  this  section  shall  not  be  allowed  unless  the 
taxpayer  within  the  period  of  time  prescribed 
by  section  322  and  subject  to  the  limitation  as 
to  amount  of  credit  or  refund  prescribed  in  such 
section  makes  application  therefor  in  accord- 
ance with  regulations  prescribed  by  the  Com- 
missioner with  the  approval  of  the  Secretary. 
If  a  constructive  average  ])ase  period  net  income 
has  been  determined  under  the  provisions  of 
this  section  for  any  taxable  year,  the  Commis- 
sioner may,  by  regulations  a]iproved  by  the  Sec- 
retary, ))rescribe  the  extent  to  which  the  limita- 
tions i)rescribed  by  this  subsection  may  be 
waived  for  the  ])urpose  of  detennining  the  tax 
under  this  subc]ia])ter  for  a  subsequent  taxable 
year. 

***** 

(26  U.  S.  C.  1940  ed.,  Sec.  722.) 

Sec.  732  [as  added  by  the  Excess  Profits 
Tax  Amendments  of  1941^  c.  10,  5  Stat.  17,  Sec. 
9].  Revieav  of  Abxormalties  by  Board  of 
Tax  Appeals. 

(a)  Petition  to  the  Board. — If  a  claim  for 
refund  of  tax  under  this  subchapter  for  any 
taxable  year  is  disallowed  in  whole  or  in  part  by 
the  Commissioner,  and  the  disallowance  relates 
to  the  application  of  section  711  (b)   (1)   (H), 
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(I),  (J),  or  (K),  section  721,  or  section  722,  re- 
lating to  abnonnalities,  the  Commissioner  shall 
send  notice  of  such  disallowance  to  the  taxpayer 
by  registered  mail.  Within  ninety  days  after 
such  notice  is  mailed  (not  counting  Sunday  or 
a  legal  holiday  in  the  District  of  Columbia  as 
the  ninetieth  day)  the  taxpayer  may  file  a  peti- 
tion with  the  Board  of  Tax  Appeals  for  a  rede- 
termination of  the  tax  under  this  subchapter. 
If  such  petition  is  so  filed,  such  notice  of  dis- 
allowance shall  be  deemed  to  be  a  notice  of 
deficiency  for  all  ])urposes  relating  to  the  assess- 
ment and  collection  of  taxes  or  the  refund  or 
credit  of  oveipayments. 

*  *  *  *  * 

(c)  Finality  of  determination. — If  in  the  de- 
termination of  the  tax  liability  under  this  sub- 
chapter the  determination  of  any  question  is 
necessaiy  solelv  by  reason  of  section  711  (b) 
(1)  (H),  (I),  GI),  or  (K),  section  721,  or  sec- 
tion 722,  the  determination  of  such  question 
shall  not  be  reviewed  or  redetermined  by  any 
court  or  agency  except  the  Board. 

«  *  «  *  * 

(26  U.  S.  C.  1940  ed..  Sec.  732.) 
Sec.  1141.  Courts  of  Review. 

(a)  Jurisdiction. — The  Circuit  Courts  of 
Appeals  and  the  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia  shall  have 
exclusive  jurisdiction  to  review  the  decisions 
of  the  Board,  except  as  provided  in  section  239 
of  the  Judicial  Code,  as  amended,  43  Stat.  938 
(U.  S.  C,  Title  28,  §  346) ;  and  the  judgment  of 
any  such  court  shall  be  final,  except  that  it  shall 
be  subject  to  review  by  the  Supreme  Court  of 
the  United  States  upon  certiorari,  in  the  man- 
ner provided  in  section  240  of  the  Judicial  Code, 
as  amended,  43  Stat.  938  (U.  S.  C,  Title  28, 
§347). 
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(26  U.  S.  C.  1940  ed.,  Sec.  1141.) 

Treasury   Regulations    112,    promulgated    under   the 
Internal  Revenue  Code : 

Sec.  35.722-2.  Constructive  average  base  pe- 
riod net  income. — 

*  *  *  *  * 

(b)  Bales  for  determination. — The  determi- 
nation of  the  constructive  average  base  period 
net  income  must  depend  in  each  instance  upon 
the  facts  and  circumstances  presented  by  the 
taxpayer  and  upon  the  provisions  of  section 
722  forming  the  basis  of  the  taxx)ayei''s  conten- 
tion that  its  excess  profits  tax  is  excessive  and 
discriminatory,  i.  e.,  if  the  taxpayer  is  entitled 
to  use  the  excess  profits  credit  based  on  income, 
the  reasons  why  such  credit  is  an  inadequate 
standard  of  normal  earnings,  or  if  the  taxpayer 
is  not  entitled  to  use  such  credit^  the  reasons 
why  the  excess  pi-ofits  credit  based  on  invested 
capital  is  an  inadequate  standard  for  determin- 
ing excess  profits.  No  single  test  or  standard 
of  universal  a])plicatiou  can  be  prescribed  ])ur- 
suant  to  which  every  tax] jay er  must  establish 
the  fair  and  just  amount  representing  normal 
earnings  to  be  used  as  its  constructive  average 
base  period  net  income.  However,  the  follow- 
ing principles  and  rules  must  be  observed  in 
every  case  in  which  a  constructive  average  base 
period  net  income  is  determined : 

(1)  [as  amended  by  T.  D.  5415,  1944  Cum. 
Bull.  404,  406]  Section  722  (a)  provides  f(u-  the 
determination  of  a  constructive  average  base  pe- 
riod net  income  to  be  used  in  lieu  of  the  actual 
average  base  period  net  income  in  those  cases  to 
which  section  722  is  applicable.  Therefore,  in 
computing  such  amount  a  taxpayer  is  not  en- 
titled to  use  the  rules  provided  by  section  713 
(e)  (1),  relating  to  increase  in  base  period  net 
income  of  lowest  year  of  base  period,  or  by  sec- 
tion 713  (f),  relating  to  average  base  period  net 
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income  in  case  of  increased  earnings  in  last  half 
of  base  period.  Since  the  constructive  average 
base  period  net  income  is  the  fair  and  just 
amount  re])resenting  normal  earnings  and  will 
reflect  adjustments  for  abnormally  low  base  pe- 
riod years,  a  taxpayer  having  computed  such 
amount  is  not  entitled  in  addition  to  apply  the 
rules  provided  by  section  713  (e)  (1).  In  a 
projjer  case,  however,  the  principles  underlying 
section  713  (f )  relating  to  growth  may  be  taken 
into  account  in  arriving  at  the  fair  and  just 
amount  rei>resenting  normal  earnings  if,  and 
to  the  extent  that,  the  application  of  such  i)rin- 
ciples  is  reasonable  and  consistent  with  the  con- 
ditions and  limitations  of  section  722. 


U.  S.  GOVERNMENT  PRINTING    OFFICE:   1947 


OOBRECTEr 

No.  11548 


IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH   CIRCUIT 


STIMSON  MILL  COMPANY, 

Petitioner. 


vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED  STATES. 


Reply  Brief  for  Petitioner. 


BERT  L.  KLOOSTER, 

111  West  Monroe  Street,         ^i^ 

Chicago  3,  Illinois.  ' 

CHAPMAN  AND  CUTLER, 

111  West  Monroe  Street,  ^Ui^  -  y  jg47 

CMcago  3,  Illinois. 
Of  counsel  PAUL  P.  O'SRl^N 

1^1— i^Mi— imijif  UMBimijiipi— I  ■ni^Mju^mi^m^Maii^mi^i— nwymwii^— ii^iiiMi^^^— — imiiiihhi    iTiiilFiiii  ■■!  i  i'mm 

Scheffer   Printing   Company,    Del,   7171 


INDEX 


PAGE 

Statement  1 

I.  The  determination  of  "a  fair  and  just  amount" 
representing  normal  earnings  can  not  include  the 
computation  of  a  constructive  average  base  period 
net  income 1 

A)  Respondent  avoids  the  common  meaning  of 
the  statutory  provision  2 

B)  Statutory  terms,  and  their  equivalents,  are 
not  employed  by  respondent  with  their  proper 
meaning 3 

Normal  Earnings  3 

Average  base  period  net  income 5 

Purpose  of  Congress  5 

Correction  of  Earnings  for  1938 7 

Fair  and  just  amount  8 

Comparison    9 

Regulations    9 

II.  Judicial  review  of  a  purported  computation  of 
the  "average"  under  section  722,  which  is  con- 
trary to  statutory  authority,  is  not  precluded  by 
section  732(c)   10 

III.  The  rights  which  petitioner  asserts  relate  to  sec- 
tion 713,  the  review  of  which  is  not  precluded  by 
section  732(c)  14 

IV.  The  Tax  Court  had  jurisdiction  of  this  proceeding    15 

Section  732(a)  15 

Section  722(d)  15 

Section  272(a)  19 

Conclusion    20 


u 

Index  to  Appendix. 

PAGE 

Appendix  G — Excerpts  from  E.P.C.  13,  issued  by  the 
Excess  Profits  Tax  Council,  April  9,  1947 la 

Appendix  H — Definition  of  Normal 2a 

Appendix  I — Excerpts  from  Bulletin  on  Section  722  of 
The  Internal  Revenue  Code  November  1944 3a 

Appendix  K-1 — Section  732(a)  Internal  Revenue  Code 
(26  U.S.C.A.  1945  ed.  section  732(a) ) 6a 

Appendix  K-2 — Section  722(d) — as  amended  by  Sec- 
tion 222  of  the  Revenue  Act  of  1942  (26  U.S.C.A. 
Internal  Revenue  Acts  Beginning  1940,  pp.  299,  300)     7a 

Appendix  L — Excerpts  from  Section  272  Internal  Rev- 
enue Code  (26  U.S.C.A.  1945  Edition  Sec.  272)  9a 

Appendix  M — Excerpts  from  Section  322  Internal  Rev- 
enue Code  (26  U.S.C.A.  1945  Edition  Sec.  322)  10a 

Citations. 

Cases. 

American  Coast  Line,  Inc.  v.  Commissioner,  C.  C.  A.  2, 
159  F.  2d  665  15 

Blair,  Commissioner  of  Internal  Revenue,  v.  United 
States  ex  rel.  Birkenstock,  1925,  C.  C.  A.  Dist.  of  Col., 
6  F.  2d  679,  681  13 

Blair,  Commisioner  of  Internal  Revenue,  v.  United 
States  ex  rel.  Union  Pac.  R.  Co.,  1925,  C.  C.  A.  Dist. 
of  Col.,  6  F.  2d  484,  486 13 

Blum  Folding  Paper  Box  Co.  v.  Commissioner,  1945, 
4.  T.  C.  795 17 

Bowles  V.  Willingham,  1944,  321  U.  S.  515,  88  L.  ed. 
903,  904 12 


Ul 

PAGE 

Butterworth  v.  United  States  ex  rel  Hoe,  1884, 112  U.  S. 
50,  68,  28  L.  ed.  656,  662 14 

Ceco    Steel   Products    Corporation   v.    Commissioner, 
1945,  C.  C.  A.  8,  1940,  150  F.  2d  698 , 16 

De  Sabichi  v.  Commissioner,  1926, 4  B.  T.  A.  445, 447  ..  19,  20 

Hirabayashi  v.  United  States,  1943,  320  U.  S.  81,  104, 
87  L.  ed.  1774,  1788  11 

Kendall  v.  United  States  ex  rel  Stokes,  1838,  12  Peters 
(37  U.  S.)  524,  614,  9  L.  ed.  1181, 1216 13 

Lamar   Creamery   Co.,   Inc.,   v.    Commissioner,   1947, 
8  T.  C. ,  No.  107  17 

Lukens  Steel  Co.  v.  Perkins,  1939,  C.  C.  A.  Dist.  of  Col., 
107  F.  2d  627,  630 11 

Miller  (United  States  ex  rel)  v.  Black,  1888,  128  U.  S. 
40,  52,  32  L.  ed.  354,  358 13 

Mitchell  V.  Maurer,  1934,  293  U.  S.  237,  244,  79  L.  ed. 
338,  343 19 

Opp  Cotton  Mills  v.  Administrator  of  Wage  and  Hour 
Division,  1941,  312  U.  S.  126,  145,  85  L.  ed.  624,  636  ..     12 

Pioneer  Parachute  Co.  v.  Commissioner,  4  T.  C.  27 16 

Pohatcong  Hosiery  Mills,  Inc.  v.  Commisioner,  C.  C.  A. 
3, F.  2d ,  decided  May  23,  1947 16, 18 

Riverside  Oil  Co.  v.  Hitchcock,  1903,  190  U.  S.  316, 
3M,  325,  47  L.  ed.  1074,  1078 10 

R.  H.  Stearns  Co.  v.  United  States,  1934,  291  U.  S.  54, 
63,  78  L.  ed.  647,  653 18 

Tucker  v.  Alexander,  1927,  275  U.  S.  228,  231,  72  L.  ed. 
253,   256   18 

United  States  v.  Hines,  1939,  C.  C.  A.  Dist.  of  Col., 
103  F.  2d  737,  745 13 

Uni-Term  Stevedoring  Co.,  Inc.  v.  Commissioner,  1944, 
3  T.  C.  917  15,19 

Waite  V.  Macy,  1918,  246  U.  S.  606,  608,  609,  62  L.  ed. 
892,  894 11 


IV 

PAGE 

James  F.  Waters,  Inc.  v.  Commissioner,  C.  C.  A.  9, 
March  19,  1947,  C.  C.  H.  1947  par.  9196 2,  3 

Yakus  V.  United  States,  1944,  321  U.  S.  414,  424,  425, 
88  L.  ed.  834,  848  12 

Statutes. 

Act  of  December  17,  1943,  C346,  57  Stat.  601  (26 
U.S.C.A.  Internal  Revenue  Acts  Beginning  1940,  p. 
417)    16 

Excess  Profits  Tax  Amendments  of  1941,  Sec.  6,  55 
Stat.  17  (26  U.S.C.A.  Internal  Revenue  Acts  Begin- 
ning 1940,  p.  76)  16 

Internal  Revenue  Code: 

Sec.  272(a)  (26  U.S.C.A.,  1945  ed.,  Sec.  272(a))  .... 

17,  19,  20,  9a 

Sec.  272(d)  (26  U.S.C.A.,  1945  ed..  Sec.  272(d))  ....     9a 
Sec.  322(c)  (26  U.S.C.A.,  1945  ed.,  Sec.  322(c))  .... 

19,  20,  11a 

Sec.  322(d)  (26  U.S.C.A.,  1945  ed.,  Sec.  322(d))  .... 

19,  20,  11a 

Sec.  711(b)(1)  (26  U.S.C.A.,  1945  ed.,  Sec.  711(b) 

(1))  5,  6 

Sec.  713  (26  U.S.C.A.,  1945  ed..  Sec.  713) 

3,  5,  6,  7,  9, 14, 15 

Sec.  713(c)  (26  U.S.C.A.,  1945  ed.,  Sec.  713(c) ) 6 

Sec.  713(d)   Excess  Profits  Tax  Amendments  of 

1941,  Sec.  4  (26  U.S.C.A.  Internal  Revenue  Acts 

Beginning  1940,  78)   7 

Sec.  713(e)  (26  U.S.C.A.  1945  ed..  Sec.  713(e))  .... 

7,  9,  14 

Sec.  713(e)(1)    (26  U.S.C.A.,  1945  ed.,  Sec.  713 

(e)  (1) )  2,  3, 4 

Sec.  722  (26  U.S.C.A.,  1945  ed..  Sec.  722)  

2,  3,  4,  7,  10, 14, 18 

Sec.  722(a)  (26  U.S.C.A.,  1945  ed.,  Sec.  722(a))  ....    2,9 
Sec.  722(b)  (26  U.S.C.A.,  1945  ed.,  Sec.  722(b))  ....    5,  8 


V 

PAGE 

Sec.  722(b)(1)  (26  U.S.C.A.,  1945  ed.,  Sec.  722 
(b)(1))  4,7,9 

Sec.  722(b)(2)  (26  U.S.C.A.  1945  ed..  Sec.  722 
(b)(2))    5 

Sec.  722(b)(3)  (26  U.S.C.A.  1945  ed.,  Sec.  722 
(b)(3))    5 

Sec.  722(d)  (26  U.S.C.A.  1945  ed.,  Sec.  722(d))  .... 
15,  16,  17,  18,  7a,  8a 

Sec.  722(e)  (Excess  Profits  Tax  Amendments  of 
1941)  (26  U.S.C.A.  Internal  Revenue  Acts  Be- 
ginning 1940,  p.  84)  15 

Sec.  732(a)  (26  U.S.C.A.  1945  ed.,  Sec.  732(a))  .... 
15,  16,  17,  19,  6a 

Sec.  732(c)  (26  U.S.C.A.  1945  ed.,  Sec.  732  (c))  .... 
2,  10,  13,  14,  15,  18 

Sec.  1141  (26  U.  S.C.A.,  1945  ed..  Sec.  1141)  12, 13 

Revenue  Act  of  1942,  Sec.  222  (26  U.S.C.A.,  Internal 
Revenue  Acts  Beginning  1940,  p.  299)  16 

r5%  Rule,  Internal  Revenue  Code,  Sec.  713(e),   (26 
U.S.C.A.  1945  ed..  Sec.  713(e)  8 

United  States  Code,  Title  1,  Sec.  1 9 

Miscellaneous. 

Bulletin  on  Section  722  5,3a 

Committee  Reports : 

House  Report  No.  146,  77th  Congress,  1st  Session, 

C.  B.  1941-1,  pp.  550,  551 4,  6 

House  Report  No.  2333,  77th  Congress,  1st  Session, 

C.  B.  1942-2,  p.  390 7 

E.  P.  C.  13,  issued  by  the  Excess  Profits  Tax  Council 
April  9,  1947  5,8,1a 

Regulations  112: 

Sec.  35.722-2(b)  (1)  10 

Sec.   35.722-5(c)    19 

Treasury  Decision  5560,  April  16,  1947 10 

Webster's  New  International  Dictionary 2a 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


No.  11548 

STIMSON  MILL  COMPANY, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF 
THE  TAX  COURT  OF  THE  UNITED  STATES. 


REPLY  BRIEF  FOR  PETITIONER. 


The  respondent's  brief  is  not  responsive  to  the  one  essen- 
tial issue  (Br.  Pet.  pp.  56-58)  on  which  his  entire  position 
depends  with  respect  to  the  jurisdiction  of  this  Court. 

I.  The  determination  of  "a  fair  and  just  amount" 
representing  normal  earnings  cannot  include  the  computa- 
tion of  a  constructive  average  base  period  net  income. 

The  respondent  fails  to  demonstrate  how  the  ''fair  and 
just  amount"  can  represent  a  constructive  average  when 
the  statute  provides  for  ''a  fair  and  just  amount  repre- 
senting normal  earnings.' '  He  states  the  question  obscurely 
(Br.  Resp.  pp.  10,  12)  and  answers  it  obscurely  as  a  "basic 
reason"  (Id.  pp.  29,  28,  30). 

While  the  respond&nt  has  final  discretion  to  determine 
normal  earnings  (just  as  this  Court  properly  held  respect- 
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ing  Ms  discretion  under  section  721  to  determine  abnormal 
income  attributable  to  other  years,  James  F.  Waters,  Inc. 
V.  Commissioner,  March  19, 1947—  C.  C.  H.  1947  par.  9196), 
it  is  plain  that  if  the  determ^ination  of  ^normal  earnings  un- 
der section  722  does  not  include  the  computation  of  the 
"average,"  such  co'tnputation  is  only  a  ministerial  duty  in^- 
volving  no  '^ determination"  the  review  of  which  is  pre- 
cluded by  section  732(c). 

A)  Respondent  avoids  the  common  meaning  of  the 
statutory  provision. 

The  jurisdiction  question  raised  by  the  respondent,  and 
the  question  respecting  the  proper  "average,"  are  not  ab- 
struse or  difficult.  Both  can  be  answered  in  terms  easily 
understood. 

Assume  that  in  connection  with  other  computations  a 
mathematical  problem  states :  "Here  are  four  figures  to  be 
used  as  an  average." 

Anyone,  of  course,  would  total  the  four  figures,  divide 
by  four,  and  use  the  resulting  "average"  in  making  the 
further  computations  required  in  the  problem. 

If  the  problem  involved  the  excess  profits  tax,  and  stated : 
"Here  are  four  figures  to  be  used  as  an  'average  base  pe- 
riod net  income,' "  then  obviously  one  must  look  to  the 
definition  of  "average  base  period  net  income"  in  order  to 
use  the  four  figures. 

The  latter  essentially  is  the  statutory  provision  of  sec- 
tion 722(a),  normal  earnings  for  four  years  being  used  to 
compute  the  statutory  ** average"  (such  normal  earnings 
being  stipulated  (Tr.  pp.  16,  17)  and  involving  no  issue  in 
the  case  at  bar). 

The  same  concept  is  indicated  by  section  713(e)  (1) : 
if  earnings  for  one  year  are  less  than  75%  of  the  average 
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of  earnings  for  the  other  three  years  of  the  base  period, 
"the  amount  used  for  such  one  year"  shall  be  such  75%. 

It  is  obvious  that  the  normal  earnings  which  are  used  as 
an  average,  are  not  themselves  the  average. 

B)  Statutory  terms,  and  their  equivalents,  are  not  em- 
ployed by  respondent  with  their  proper  meaning. 

By  inference  respondent  creates  the  illusion  that  section 
722  is  independent  of  subchapter  E  (Br.  Resp.  pp.  9,  13, 
14,  17)  and  at  one  point  argues  that  section  722  is  "totally 
independent  of  Section  713(e)(1)"  (Br.  Resp.  p.  25).  In 
fact  section  722  is  a  subordinate  provision  of  Subchapter 
E  (Br.  Pet.  pp.  47,  48)  and  is  dependent  on  section  713 
and  its  subsections  for  connecting  section  722  with  the  pro- 
visions which  spell  out  the  computation  of  the  tax  (Br.  Pet. 
pp.  25-31). 

Since  section  722  is  not  an  independent  provision  (as 
was  the  1918  relief  provision,  Br.  Pet.  pp.  79,  80),  the  de- 
cisions cited  by  respondent  (Br.  Resp.  p.  15)  relating  to 
the  1918  provision,  have  no  bearing  on  the  tax  computation 
which  is  in  issue  here.  Such  decisions  are  applicable  to 
the  point  on  which  this  Court  cited  them  in  the  Waters 
case,  supra,  namely,  the  respondent's  final  discretion  to 
determine  abnormal  income  attributable  to  other  years 
(which  is  analogous  to  his  final  discretion  to  determine 
normal  earnings)  but  those  decisions  are  not  applicable  to 
the  computation  of  the  average,  the  ministerial  act  by  which 
such  earnings  are  to  be  used  for  the  computation  of  the 
excess  profits  tax. 

Normal  Earnings. 

In  his  "basic  reason"  sentence  (Br.  Resp.  p.  29)  respond- 
ent argues  that  Section  713(e)(1)  is  not  "a  factor  in  the 
reconstruction  of  taxpayer's  base  period  net  income  under 
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Section  722."  If  he  means  that  it  is  not  a  factor  in  deter- 
mining normal  earnings  he  is  in  agreement  with  petitioner, 
that  the  normal  earnings  are  not  the  average.  But  the 
over-all  inference  seems  to  be  to  the  contrary. 

Respondent  further  argues  that  since  the  amount  of  the 
section  713(e)(1)  adjustment  "does  not  represent  the  tax- 
payer's normal  earnings,  it  may  obviously  not  be  used  as 
a  basis  for  Section  722  relief"  (Br.  Resp.  p.  31).  Again 
the  words  are  in  agreement  with  this  point  I  since  the  re- 
spondent can  give  relief  under  section  722  only  by  deter- 
mining "normal  earnings,"  but  when  the  context  is  con- 
sidered the  inference  is  to  the  contrary. 

In  view  of  the  inferences  just  mentioned,  as  well  as  the 
confusing  use  of  terms  in  other  respects  in  the  Brief  for 
Respondent,  petitioner  replies  further  by  showing  the  stat- 
utory meaning  of  "Normal  earnings"  and  terms  used  in 
connection  therewith.  "Normal  earnings"  are  not  an  aver- 
age (See  Definition,  Appendix  H).  A  correction  of  earn- 
ings "in  one  or  more  taxable  years  in  the  base  period," 
as  provided  in  section  722(b)(1),  because  of  a  strike  or 
other  abnormal  event,  restores  the  earnings  for  each  year 
to  the  level  they  would  normally  or  naturally  have  reached 
under  the  economic  conditions  which  obtained  generally 
for  such  year.  The  effect  of  determining  "normal  earnings" 
is  to  ^'attribute  to  the  taxpayer  m  siu^h  cm  event  (e.g.  a 
strike)  the  earnmgs  it  would  normally  have  experienced 
had  such  event  not  occurred''  (Br.  Pet.  p.  15a,  Committee 
on  Ways  and  Means,  House  Rf3port  No.  146,  77th  Congress, 
1st  Session,  C.  B.  1941-1,  p.  551).  (Emphasis  throughout 
this  Reply  Brief  is  supplied  by  Petitioner). 

Thus  "normal  earnings"  for  the  depression  year  of  1938 
are  never  raised  by  section  722  above  the  depressed  level 
which  would  have  been  experienced  in  the  absence  of  a  rec- 
ognized abnormality  (Br.  Pet.  pp.  43-46).    Thus,  also,  in 
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the  case  at  bar  the  correction  of  earnings  for  1937  results 
only  in  the  ''normal  earnings"  that  would  naturally  have 
been  experienced  if  there  had  been  no  strike  vn  that  year. 

Section  722(b)(2)  (Br.  Resp.  p.  19)  corrects  only  tem- 
porary and  unusual  conditions  "in  the  case  of  such  tax- 
payer" or  its  industry,  but  does  not  correct  the  general 
business  depression  (Br.  Pet.  pp.  44,  45,  and  Bulletin  on 
Section  722,  p.  19).  Neither  is  the  general  business  depres- 
sion corrected  under  Section  722  (b)  (3)  which  merely 
brings  a  low  industry  business  cycle  into  conformity  with 
the  general  business  cycle,  thus  leaving  the  year  1938  at 
the  low  level  of  general  business  (Bulletin  on  Section  722, 
pp.  20,  21,  28,  31,  35,  36— Appendix  I). 

Average  Base  Period  Net  Income. 

On  the  other  hand,  "average  base  period  net  incomie"  is 
purely  a  statutory  concept  for  computing  excess  profits 
tax  liability.  It  is  not  a  "norm"  (Br.  Resp.  p.  9).  The  stat- 
ute uses  it  as  a  synonjTn  for  "standard  of  normal  earn- 
ings," (section  722(b))  and  so  does  Section  7  of  E.  P.  C.  13 
(Appendix  G).  It  measures  earnings  for  1942  which  are 
not  subject  to  the  tax.  The  * 'excess  profits  net  income" 
specified  in  section  713,  is  made  "normal"  by  correcting 
certain  abnormalities  under  section  711  (b)  (1)  before  such 
earnings  are  used  for  the  ''average"  under  section  713  (Br. 
Pet.  pp.  46,  47).  The  "normal  earnings"  of  section  722(a) 
are  to  be  used  as  provided  by  the  definition  of  "average 
base  period  net  income"  which  requires  the  use  of  income 
"for  each  of  the  taxable  years  of  the  base  period." 

Purpose  of  Congress. 

The  same  ambiguous  use  of  words  by  the  respondent  (as 
mentioned  under  "normal  earnings"  supra)  appears  with 
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respect  to  the  intent  of  Congress  (Br.  Resp.  pp.  11,  26,  28). 
If  respondent  means  to  argue  that  Congress  intended  that 
"normal  earnings"  are  not  the  statutory  "average,"  then 
p*etitioner's  point  I  is  admitted  and  no  further  reply  is 
necessary.  Respondent,  however,  infers  that  the  intention 
of  Congress  was  contrary  to  this  point  I  and  therefore  pe- 
titioner replies  further. 

The  Committee  on  Ways  and  Means  "and  the  Congress, 
in  formulating  and  enacting  that  legislation,  exercised  cau- 
tion both  with  respect  to  the  methods  provided  for  meas- 
uring the  portion  of  the  corporate  earnings  to  he  subjected 
to  thk  tax  and  in  alleviating  the  specific  hardships  which 
were  disclosed"  (Br.  Pet.  p.  14a,  House  Report  No.  146, 
77th  Congress,  1st  Session,  C.  B.  1941-1,  p.  550). 

Thus  the  "average  base  period  net  income"  of  Section 
713,  was  one  of  "the  methods  provid^ed  for  measuring  the 
portion  of  the  corporate  earnings  to  be  subjected  to  the 
tax."  The  general  purpose  to  correct  abnormalities  in 
earnings  so  that  they  are  "normal,"  before  such  earnings 
are  used  for  the  statutory  average,  is  shown  by  Sections 
711(b)(1)  and  713(c)  (Br.  Pet.  p.  46),  and  also  by  the 
provisions  which  allow  specific  relief  in  addition  to  the 
reconstruction  of  normal  earnings  (Br.  Pet.  47). 

When  the  present  general  relief  provisions  were  adopted 
in  1942,  Congress  reiterated  the  same  purpose  which  had 
motivated  the  enactment  of  the  1941  provision,  to  use  only 
normal  earnings  for  the  computation  of  the  statutory 
"average"  and  the  credit  based  on  income :  "that  equitable 
considerations  demand  that  every  reasonable  precaution 
should  be  taken  to  prevent  unfair  application  of  the  excess- 
profits  tax  in  abnormal  cases,"  and  to  see  that  "income  sub- 
ject to  the  tax  is  clearly  of  the  type  intended  to  be  reached" 
(Br.  Pet.  pp.  21a,  22a,  Committee  on  Ways  and  Means, 
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House  Report  No.  2333,  77th  Congress,  1st  Session,  C.  B. 
1942-2,  p.  390). 

The  1941  enactment  of  Section  722  by  a  reference  to 
Section  713  (d)  had  provided  that  the  reconstructed  normal 
earnings  were  to  be  used  to  compute  the  statutory  average. 
That  reference  was  no  longer  necessary  in  the  1942  enact- 
ment since  Section  722  now  states  that  taxpayers  are  "en- 
titled to  use"  Section  713  without  excepting  any  subsec- 
tions (Br.  Pet.  pp.  36,  37).  The  statute  thus  confirms  the 
purpose  shown  by  the  Committee  Reports.  The  same  pur- 
pose is  further  shown  because  the  statute  allows  relief  to 
a  taxpayer  **if  its  average  hdse  period  net  income  is  an 
inadequate  standard  of  normal  earnings  because — (1)  in 
one  or  more  taxable  years  in  the  base  period  normal  .  .  . 
operation  was  interrupted  or  diminished"  (Section  722 
ih)  (1)  ). 

Correction  of  Earnings  for  1938. 

Respondent  infers  that  it  is  improper  for  petitioner  to 
seek  an  adjustment  for  the  year  1938  under  section  713(e) 
after  the  reconstruction  of  normal  earnings  for  the  year 
1937  (Br.  Resp.  p.  20).  In  reply  an  explanation  is  there- 
fore necessary. 

The  ** standard  of  normal  earnings"  prescribed  by  sec- 
tion 713  (e)  is  required  to  be  used  by  taxpayers  whose  base 
period  earnings  are  normal  and  need  no  correction  under 
section  722.  The  statute  does  not  provide  that  it  must  be 
''claimed  and  .  .  .  allowed"  (Br.  Resp.  pp.  9,  16) ;  it  is  not 
a  mere  "possible  adjustment"  (Id.  p.  13)  that  "so  hap- 
pens" (Id.  p.  29).  Under  section  713  (e)  low  normal  earn- 
ings for  the  depression  year  of  1938  are  required  to  be 
raised  to  75%  of  the  average  for  the  other  three  years  for 
computing  the  portion  of  earnings  which  are  not  subject  to 
tax  liability. 
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Thus  in  the  case  at  bar  if  petitioner  had  not  had  a  strike 
in  1937  its  earnings  for  that  year  would  have  been  normal 
and  the  required  75%  rule  would  have  operated  to  give 
petitioner^n  average  base  period  net  income  of  $89,539.31. 
But,  because  of  the  strike  in  1937,  the  earnings  of  petition- 
er for  that  year,  and  also  the  correction  for  the  depression 
year  of  1938  under  the  75%  rule,  were  too  low,  and  in  the 
language  of  Section  722  (b)  "its  average  base  period  net 
income  is  an  inadequate  standard  of  normal  earnings.'' 
The  correction  for  the  strike  in  1937  reconstructs  the  ''nor- 
mal earnings"  for  that  year,  but  unless  such  "normal 
earnings"  are  used  as  an  "average  base  period  net  in- 
come" there  will  not  be  a  proper  correction  of  the  figure 
used  for  1938.  By  using  reconstnwted  "normal  earnings" 
for  1937,  the  75%  rule  automatically  operates  to  provide 
a  proper  correction  for  1938,  in  the  same  manner  as  it  does 
for  other  taxpayers  having  "normal  earnings,"  and  gives 
petitioner  a  "standard  of  normal  earnings"  amounting  to 
$89,539.31,  the  same  amount  as  would  have  resulted  if  pe- 
titioner had  had  no  strike  in  1937. 

Fair  and  just  amount. 

If  in  the  "basic  reason"  sentence  (Br.  Resp.  p.  29)  re- 
spondent means  to  argue  that  since  the  words,  "fair  and 
just  amount,"  are  in  the  singular  number,  that  "amount" 
represents  a  "constructive  average  base  period  net  in- 
come," that  argument  is  contrary  to  the  statutory  provi- 
sion for  "a  fair  and  just  amount  representing  normal  earn- 
ings." 

Since  the  statute  requires  a  separate  determination  of 
normal  earnings  for  each  year  of  the  base  period,  and  since 
as  a  practical  matter  normal  earnings  must  be  determined 
separately  by  years  (Br.  Pet.  pp.  44,  45,  and  E.  P.  C.  13, 
Sec.  7,  par.  (a),  Appendix  G)  the  statute  clearly  provides 
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*'a  fair  and  just  amount  representing  normal  earnings" 
in  each  of  the  years  in  the  base  period  (See  Title  1,  U.S. 
C,  Sec.  1,  which  provides  that  "words  importing  the  singu- 
lar number  may  extend  ...  to  several  persons  or  things"). 

In  obscurely  arguing  that  the  "average"  pursuant  to 
section  713  (e)  is  not  a  "fair  and  just  amount,"  (Br.  Resp. 
p.  11),  respondent  infers  that  such  average  is  not  just  or 
fair.  Since,  however,  it  is  the  required  standard  for  the 
tax  computation,  its  fairness  is  not  subject  to  question  here 
any  more  than  the  fairness  of  the  excess  profits  tax.  Pe- 
titioner, however,  has  already  made  an  alternative  argu- 
ment on  this  point  (Br.  Pet.  pp.  64-68). 

Comparison. 

In  the  "basic  reason"  sentence  (Br.  Resp.  pp.  29,  30,  33) 
respondent  argues  that  there  must  be  a  "comparison  be- 
tween what  would  be  regarded  as  normal  earnings  in  the 
base  period,  as  constructed  under  Section  722  (b)  (1),  and 
the  actual  earnings  to  that  period."  This  statement  is  di- 
rectly contrary  to  the  statutory  language  of  Section  722 
(a)  providing  for  a  "constructive  average  base  period  net 
income  for  the  purposes  of  an  excess  profits  tax  based  upon 
a  comparison  of  normal  earnings  and  earnings  dmring  an 
excess  profits  tax  period."  Am  excess  profits  tax  period 
mcludes  the  year  1942  hut  not  the  years  of  the  base  period. 
Section  713  also  makes  such  a  comparison  in  Section  722(a) 
by  using  normal  earnings  as  an  "average  base  period  net 
income."  (The  respondent's  "comparison"  argument  is 
answered  in  Brief  for  Petitioner,  pages  52-56). 

Regulations. 

Respondent  argues  that  the  regulations  are  reasonable 
(Br.  Resp.  p.  11)  but  offers  nothing  to  substantiate  his 
point  other  than  a  vague  reference  to  the  statute  (Br.  Resp. 
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p.  28)  and  the  opinion  of  the  Tax  Court  herein  which  peti- 
tioner has  shown  to  be  erroneous  (Br.  Pet.  pp.  70,  71). 

Petitioner  calls  the  Court's  attention  to  the  fact  that  the 
original  Regulations  112,  Section  35,  722(b)  (1)  (Br.  Pet. 
p.  61),  which  section  had  been  amended  to  read  as  shown 
at  page  57  of  Brief  for  Petitioner,  has  been  amended  again 
while  briefs  were  being  prepared  in  this  case,  by  T.  D.  5560, 
April  16,  1947,  to  cause  the  last  sentence  thereof  to  read 
as  follows: 

*'In  a  proper  case,  however,  growth  may  be  recog- 
nized in  arriving  at  the  fair  and  just  amount  represent- 
ing normal  earnings  if,  and  to  the  extent  that,  such 
recognition  is  reasonable  and  consistent  with  the  con- 
ditions and  limitations  of  section  722." 

In  reality  the  granting  of  relief  under  section  722  has 
been  completed  in  the  case  at  bar  by  the  determination  of 
constructive  normal  earnings  for  1937,  and  the  determina- 
tion that  earnings  are  normal  for  1936,  1938  and  1939  (Tr. 
pp.  16,  17),  and  there  is  no  issue  herein  respecting  the 
granting  of  such  relief.  The  ministerial  duty  to  compute 
the  ** average"  under  section  722  is  obviously  not  part  of 
the  discretionary  duty  to  determine  ''normal  earnings." 

II.  Judicial  review  of  a  purported  computation  of  the 
average  under  section  722  which  is  contrary  to  statutory 
authority,  is  not  precluded  by  section  732(c). 

This  proposition  follows  as  a  necessary  result  of  the  con- 
clusions reached  in  point  I,  even  though  the  average  be  con- 
sidered to  be  computed  under  section  722. 

The  respondent  (Br.  Resp.  p.  23)  cites  Riverside  OH  Co. 
V.  Hitchcock,  1903,  190  U.  S.  316,  324,  325,  47  L.  ed.  1074, 
1078,  holding:  ''The  court  has  no  general  supervisory 
power  over  the  officers  of  the  Land  Department,  by  which 
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to  control  their  decisions  upon  questions  within  their  juris- 
diction," But  respondent  has  issued  regulations  and  made 
purported  determinations  which  reach  beyond  his  juris- 
diction under  Section  722,  and  he  now  asks  this  Court  to 
close  its  eyes  to  such  usurpations  on  the  ground  that  what- 
ever he  assumes  power  to  do  under  that  section  should  not 
be  investigated  (Br.  Resp.  p.  25). 

"No  doubt  it  is  true  that  this  court  cannot  displace 
the  judgment  of  the  board  in  any  matter  within  its 
jurisdiction,  but  it  is  equally  true  that  the  board  can- 
not enlarge  the  powers  given  to  it  by  statute  and  cover 
a  usurpation  by  calling  it  a  decision  on  purity,  quality, 
or  fitness  for  consumption."  Waite  v.  Macy,  1918,  246 
U.  S.  606,  608,  609,  62  L.  ed.  892,  894. 

**.  .  .  but  the  determination  in  this  case  goes  so  far 
beyond  any  possible  proper  application  of  the  word  as 
to  defeat  its  meaning  and  to  constitute  an  attempt 
arbitrarily  to  disregard  the  statutory  mandate.  The 
rule  therefore — that  where  the  adoption  of  one  of  sev- 
eral possible  interpretations  of  a  doubtful  statute  in- 
volves the  exercise  of  judgment  and  discretion,  upon 
which  the  duty  of  an  officer  to  perform  a  particular 
act  depends,  the  courts  cannot  control  the  exercise  of 
that  discretion — has  no  application  in  the  present 
case."  Lukens  Steel  Co.  v.  Perkins,  1939,  CCA.  Dist. 
of  Col.,  107  F.  2d  627,  630. 

The  applicable  principles  are  in  consonance  with  recent 
pronouncements  of  the  Supreme  Court  of  the  United 
States.  In  Hirahayaslu  v.  United  States,  1943,  320  U.  S. 
81,  104,  87  L.  ed.  1774,  1788,  the  Supreme  Court  (affirming 
a  decision  of  this  Court)  said: 

*'The  essentials  of  the  legislative  function  are  pre- 
served when  Congi*ess  authorizes  a  statutory  command 
to  become  operative,  upon  ascertainment  of  a  basic 
conclusion  of  fact  by  a  designated  representative  of 
the  Government.  Cf.  The  Aurora  v.  United  States,  7 
Cranch  (U.S.)  382,  3  L.  ed.  378 ;  United  States  v.  Chem- 
ical Fouvidation,  272  U.S.  1,  12,  71  L.  ed.  131,  141." 
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The  same  principles  respecting  the  delegation  of  discre- 
tionary authority  to  administrative  officers,  were  reiterated 
and  applied  in  Yakus  v.  United  States,  1944,  321  U.  S.  414, 
424,  425 ;  88  L.  ed.  834,  848 ;  Bowies  v.  Willmgham,  1944,  321 
U.  S.  515;  88  L.  ed.  903,  904;  and  Opp  Cotton  Mills  v.  Ad- 
mmistrator,  1941,  312  U.S.  126,  145,  85  L.  ed.  624,  636. 

In  the  case  at  bar  the  basic  conclusions  of  fact  to  be  as- 
certained are  the  normal  earnings  represented  by  a  fair 
and  just  amount  for  each  year  of  the  base  period.  The 
computation  of  the  average  is  not  an  ascertainment  of  a 
basic  conclusion  of  fact.  Upon  ascertainment  of  the  nor- 
mal earnings,  the  statutory  command  which  becomes  opera- 
tive is  that  such  normal  earnings  are  to  be  used — not  as 
an  average — ^but  as  an  average  base  period  net  income. 

Respondent's  contention  (Br.  Resp.  p.  23)  that  ''if,  as 
the  taxpayer  contends  (Br.  Pet.  pp.  75-77),  the  function 
of  the  Commissioner  in  the  circumstances  here  has  been 
reduced  to  the  performance  of  a  mere  ministerial  duty, 
concerning  which  no  determination  by  him  was  necessary, 
it  is  apparent  that  the  taxpayer's  remedy  is  mandamus  to 
compel  the  Commissioner  to  perform  such  duty,"  makes 
the  unsupported  assumption  tliat  a  ministerial  duty  is  rec- 
ognizable only  in  an  action  of  mandanms. 

In  numerous  cases  the  Circuit  Courts  of  Appeals  have 
considered  and  decided  cases  appealed  from  the  Tax  Court 
under  Section  1141  where  a  question  of  statutory  computa- 
tion was  involved.  In  such  cases  taxpayers  might  also 
have  had  a  remedy  by  mandamus  to  compel  performance 
of  a  purely  ministerial  duty  by  the  Commissioner.  But  a 
concurrent  remedy  by  mandamus  has  never  affected,  and 
cannot  affect,  the  jurisdiction  clearly  given  by  Section  1141 
to  the  Circuit  Courts  of  Appeals  **to  review  the  decisions 
of  the  Board." 

A  statutory  computation  such  as  is  involved  here,  may 
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be  reviewed  under  Section  1141  without  considering  whe- 
ther or  not  it  is  properly  classified  as  a  ministerial  duty. 
The  fact  in  this  case  that  the  computation  is  a  purely 
ministerial  duty  is  significant  only  for  the  purpose  of 
showing  that  the  Commissioner  can  make  no  "determina- 
tion" with  respect  thereto,  the  review  of  which  is  pre- 
cluded by  Section  732(c)    (Br.  Pet.  pp.  75-77). 

Although  the  quoted  statement  (Br.  Resp.  pp.  23, 10)  does 
not  deny  that  the  computation  of  the  average  is  only  a 
purely  ministerial  duty,  we  reply  to  the  contrary  inference. 
The  computation  of  the  required  average  in  accordance 
with  the  statutory  definition  is  clearly  a  nainisterial  duty, 
to  the  same  extent  as  the  computation  of  interest  {Blair, 
Commissioner,  v.  Birkenstock,  1925,  CCA.  Dist.  of  Col., 
6  F.  2d  679,  681)  or  the  allowance  of  a  credit  {Blair,  Com- 
missioner v.  Union  Pac.  R.  Co.,  1925,  CCA.  Dist.  of  Col., 
6  F.  2d  484,  486;  Kendall  v.  Stokes,  1838,  12  Peters  (37 
U.S.)  524,  614,  9  L.  ed.  1181,  1216)  or  the  recomputation 
of  a  pension  at  a  higher  rate  in  accordance  with  statutory 
provisions  {Miller  v.  Black,  1888,  128  U.S.  40,  52,  32  L.  ed. 
354,  358). 

When  an  administrative  officer  has  completed  the  dis- 
cretionary determination  entrusted  to  him,  the  remaining 
duty  to  carry  that  determination  into  effect  is  purely  min- 
isterial. Thus  in  United  States  v.  Hines,  1939,  CCA.  Dist. 
of  Col.,  103  F.  2d  737,  745,  the  Court  said : 

"The  administrator  found  as  a  fact  that  the  in- 
sured at  the  time  he  made  the  application  for  rein- 
statement was  in  as  good  health  as  he  was  at  the  due 
date  of  the  premium  in  default.  .  .  .  Thus  the  Admin- 
istrator, having  fully  exercised  his  discretion  in  this 
respect,  and  having  found  that  the  veteran  met  the 
standard  required  by  law,  there  remains  no  further 
discretion  to  be  exercised.  There  only  remains  a  pure- 
ly ministerial  duty  of  the  Administrator.  .  ." 
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Similarly  in  Butterworth  v.  Hoe,  1884,  112  U.  S.  50,  68, 
28  L.  ed.  656,  662,  the  Supreme  Court  said : 

"He  (the  Commissioner  of  Patents)  liad  fully  exer- 
cised his  judgment  and  discretion  when  he  decided 
that  the  relators  were  entitled  to  a  patent.  The  duty 
to  prepare  it,  to  lay  it  l^efore  the  Secretary  for  his 
signature  and  to  countersign  it,  were  all  that  remained 
and  they  were  all  purely  ministerial." 

The  ministerial  duty  prescribed  by  section  722  does  not 
bestow  any  power  to  adjudge,  decide  or  determine  (Br.  Pet. 
pp.  75,  76)  and  there  can  be  no  ''determination"  with  re- 
spect thereto.  Likewise  a  pretended  discretionary  deter- 
mination beyond  and  outside  of  the  bounds  of  section  722 
is  an  attempt  to  adjudge  without  jurisdiction,  and  is  not 
a  discretionary  determination,  or  any  kind  of  determina- 
tion whatever.  Therefore,  an  assumed  determination  which 
is  either  contrary  to  the  prescribed  ministerial  duty,  or  in 
defiance  of  statutory  limits  of  discretion,  is  not  a  "determ- 
mination"  under  section  722,  the  review  of  which  is  pre- 
cluded by  section  732  (c). 

in.  The  rights  which  petitioner  asserts  relate  to  sec- 
tion 713,  the  review  of  which  is  not  precluded  by  section 
732(c). 

The  respondent  does  not  deny,  and  cannot  deny,  that 
the  computation  of  the  ''constructive  average  "base  period 
net  income"  is  part  of  the  computation  of  the  excess  profits 
credit  (Tr.  27). 

May  the  Commissioner  disallow  the  use  of  the  statutory 
standard  of  normal  earnings  required  for  that  credit  in 
Section  713(e)? 

May  the  Commissioner  invent  a  lower  standard!  May 
the  Commissioner  thereby  arhitrarily  increcuse  the  excess 
profits  tax  above  the  tax  payable  pursuant  to  tlie  computa- 
tion required  by  law?  Petitioner  respectfully  submits  that 
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a  proper  construction  of  Section  713  requires  a  negative 
answer  to  all  of  these  questions,  the  review  of  none  of 
which  is  precluded  by  section  732  (c). 

IV.    The  Tax  Court  had  jurisdiction  of  the  proceeding. 

Respondent  argues  that  section  722  (d)  prohibits  the  ap- 
plication of  section  722  and  cites  several  cases  which  are 
not  applicable  to  the  proceedings  in  this  case. 

Section  732(a) 

The  Tax  Court  has  jurisdiction  in  this  case  under  section 
732  (a).  The  Commissioner  on  December  26,  1944,  sent 
the  petitioner  a  notice  of  disallowance  of  its  application  for 
relief  (Tr.  p.  7)  and  within  90  days,  on  March  24,  1945, 
a  petition  for  review  was  filed  with  the  Tax  Court  (Tr. 
pp.  1,  12).  Nothing  else  is  required  by  that  section  to  give 
the  Tax  Court  jurisdiction. 

Section  722(d) 

Respondent  argues  that  section  722  (d)  is  involved  in 
determining  jurisdiction  of  the  Tax  Court.  He  cites  the 
cases  of  Um-Term  Stevedoring  Co.,  In^.,  v.  Commissioner, 
3  T.  C.  917,  and  American  Coast  Li/tie,  Inc.,  v.  Commission- 
er, C.  C.  A.  2,  159  F.  2d  665  (on  appeal  from  6  T.  C.  67) 
which  may  be  considered  together.  In  both  cases  the  Com- 
missioner had  not  acted  on  the  merits  of  applications  for 
relief  and  hud  sent  no  notice  of  disallowance  whereby  the 
Tax  Court  could  take  jurisdiction  under  section  732  (a). 

Both  cases  involved  section  722  (d)  before  its  amend- 
ment to  its  present  language.  This  section  formerly  al- 
lowed an  application  for  relief  to  be  filed  directly  with  the 
Tax  Court  in  the  case  of  a  deficiency.  Such  was  the  pro- 
vision of  section  722  (e)  enacted  by  section  6  of  the  Excess 
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Profits  Tax  Amendments  of  1941  (26  U.  S.  C.  A.,  Internal 
Revenue  Acts  Beginning  1940,  p.  84),  which  was  changed 
in  wording  and  renumbered  section  722  (d)  by  section  222 
of  the  Revenue  Act  of  1942  (26  U.S.C.A.,  Internal  Revenue 
Acts  Beginning  1940,  p.  299,  furnished  herewith  as  Ap- 
pendix K-2).  The  privilege  of  filing  an  application  directly 
with  the  Tax  Court  in  the  case  of  a  deficiency,  was  taken 
away  by  Act  of  December  17,  1943,  C.  346,  57  Stat.  601  (Id, 
p.  417)  which  enacted  the  present  section  722  (d)  (Exhibit 
K-2)  applicable  beginning  after  December  31,  1939. 

In  the  above  two  cases  no  excess  profits  tax  had  been 
paid.  The  Tax  Court  Tost  ,]ur'isdictlon^aitef%ection  722  (d) 
was  amended  December  17,  1943. 

Ceco  Steel  Prodaicts  Corp.  v.  Commissioner^  CCA.  8, 
150  Fed.  (2d)  698,  and  Pioneer  Parachute  Compam^,  Inc. 
V.  Commissioner,  may  also  be  considered  together.  In  both 
cases  applications  had  been  filed  directly  with  the  Tax 
Court  which  lost  jurisdiction  upon  amendment  of  section 
722  (d).  In  both  cases  the  Commissioner  had  not  consid- 
ered the  merits  of  the  application  and  had  sent  no  notice 
of  disallowmice  to  give  the  Tax  Court  jurisdiction  under 
section  732  (a). 

In  Blum  Folding  Paper  Box  Co.  v.  Commissicmer,  4  T. 
C  795,  the  application  covered  excess  profits  tax  paid.  The 
dicalloVt(flco'Svaj%olon'nie  merits  since  the  taxpaver  failed 
to  supply  supporting  evidence  to  the  Commissionei,^  T^ 
¥ax  Court  rofuscd^to  consider  the  ovid^nco  before  it  had 
been  coftafrei^ed-bv-tne  Lommisflioncr  an4tTh 


be  a  review  of  the  Commiooioncr^a  dctcrminatioTf. 

In  Pohafcong  Hosiery  Mills,  Inc.  v.  Commissioner,  C.  C 
A.  3,  May  23,  1947,  —  F.  2d  — ,  the  Commissioner  notified 
the  taxpayer  that  its  applications  were  prematurely  filed, 
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that  they  did  not  constitute  claims  for  refund  because  the 
tax  had  not  been  ])aid,  and  that  such  notice  was  not  a  notice 
of  disallowance.  Since  there  was  no  notice  of  dis^ailowance, 
the  Tax  Court  could  not  take  jurisdiction. 

In  the  case  at  bar  the  situation  is  quite  different.  Here 
the  respondent  acted  on  the  merits  of  the  application  and 
sent  petitioner  a  notice  of  disallowance.  "While  the  case  was 
pending  in  the  Tax  Court  he  granted  relief  for  1937  and 
found  that  income  of  other  base  period  years  was  normal 
(Tr.  pp.  24,  25).  He  further  stipulated  (Tr.  p.  19)  that 
if  the  average  is  computed  as  the  petitioner  contends  "the 
petitioner  has  overpaid  its  excess  profits  tax  for  said  year 
(1942)  in  an  amount  to  be  determined  in  accordance  with 
a  recomputation  of  liability  under  Rule  50  of  The  Tax 
Court's  Rules  of  Practice." 

There  are  two  reasons  why  the  above  cases  involving 
section  722  (d)  have  no  bearing  on  the  situation  here  pre- 
sented : 

(1.)  After  the  1943  amendment  of  section  722  (d),  the 
only  requisites  for  jurisdiction  of  the  Tax  Court  are  the 
notice  of  disallowance  and  the  timely  petition  to  the  Tax 
Court.  "Such  notice  of  disallowance  shall  be  deemed  to 
be  a  notice  of  deficiency  for  all  purposes  relating  to  the 
assessment  and  collection  of  taxes  or  the  refund  or  credit  of 
overpayment."  (section  732  (a) — Appendix  K-1).  In  the 
case  of  a  notice  of  deficiency,  only  the  notice  and  timely 
appeal  are  requisite  to  jurisdiction.  The  similarity  of 
language  of  section  732  (a)  to  section  272  (a)  shows  that 
nothing  more  was  intended  for  jurisdiction  to  review  ap- 
plications for  relief.  The  Tax  Court  did  not  consider  more 
than  these  two  requisites  for  jurisdiction  in  Lamar  Cream- 
ery Co.,  Inc.,  V.  Commissioner,  1947,  8  T.  C ,  No.  107. 

(2.)     Procedural  questions  relating  to  the  sufficiency  of 
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the  application  for  relief  as  a  claim  for  refund,  should 
have  been  raised  by  the  Commissioner  in  the  Tax  Court. 
His  action  on  the  merits  was  a  waiver  of  any  irregularities 

{Tucker  v.  Alexander.  1927,  275  U.  S.  228,  231,  72  L.  ed. 

Alw^A^f-'A^i  P^<-j^enr  frtnade.c,ff<tt-  P/lfhq,  Lq  in-,  fcf  refute diM- 
253,  256)^ana'^was  presumptive  proof  orr  all  acts  necessary 

to  make  that  action  legally  operative  {R.  H.  Steams  Co.  v. 

United  States,  1934,  291  U.  S.  54,  63,  78  L.  ed.  647,  653). 

If  he  had  found  that  payment  had  not  been  made  before 

the  claim  was  filed,  he  would  have  sent  petitioner  the  type 

of  notice  he  sent  in  Pohatcong  Hosiery  Mills,  In-c.,  supra. 

Instead,  the  Commissioner  sent  a  notice  of  disallowance 

of  the  claim  and  thus  determined  that  the  claim  had  met  the 

requirements  of  section  722  (d).    The  Commissioner  failed 

to  raise  any  objection  in  the  Tax  Court.    In  the  Tax  Court 

he  did  not  deny  that  his  determination  was  correct.  No 

other  tribunal  can  review  that  determination.    Review  in 

this  Court  and  elsewhere  is  prohibited  by  section  732  (c). 

The  Commissioner  stipulated  that  the  tax  was  overpaid, 
if  the  average  is  computed  as  petitioner  claims  it  should  be, 
and  the  Tax  Court  adopted  the  stipulation  as  a  finding  of 
fact  (Tr.  p.  27).  It  was  a  finding  that  the  petitioner  would 
recover  something — that  the  claim  met  the  requirements 
of  section  722  (d) — a  determination  that  the  tax  had  been 
paid  before  the  claim  was  filed.  It  was  a  determination  of 
a  question  of  fact  necessary  solely  by  reason  of  section 
722,  of  which  section  722  (d)  is  a  part.  It  was  not  a  ques- 
tion of  law  involving  a  ministerial  duty,  as  is  the  computa- 
tion of  the  "average."  Review  of  such  a  fact  determina- 
tion in  this  Court  is  precluded  by  section  732  (c). 

The  record  shows  that  the  amount  of  the  deficiency, 
$2,106.08,  was  paid  after  the  application  for  relief  was 
filed.  Some  tax  had  hee^  paid,  and  that  was  the  only  re- 
quirement as  a  basis  for  relief  (Uni-Term  Stevedoring  Co. 
V.  Commission^er,  3  T.  C.  917,  919).   Regulations  112,  Sec. 

-f-ij^ohi  mental  Baoh:  y-  l^-^.,  ^tCi.  '  ^'^/,  39  he  i .  ::>Qp.(,Uo,  (^Wi) 
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35.722-5(c)  provides:  "The  amount  of  credit  or  refund 
claimed  shall  be  the  excess  of  the  amount  of  excess  profits 
tax  for  the  taxable  year  paid  over  the  amount  of  excess 
profits  tax  claimed  to  be  payable  computed  pursuant  to  the 
provisions  of  section  722."  Prom  the  record  the  amount 
of  overpayment  can  be  computed  as  $5,759.70  subject  to 
adjustment  for  the  10%  post-war  credit  (Br.  Pet.  p.  15), 
and  therefore  from  any  standpoint  an  overpayment  of  ap- 
proximately $3,000  results  even  though  the  amount  of  the 
deficiency  be  excluded  from  the  computation. 

The  Tax  Court,  therefore,  clearly  had  jurisdiction  under 
section  732  (a). 

Section  272(a) 

Respondent  (Br.  Resp.  p.  2,  footnote)  also  attacks  the 
jurisdiction  of  the  Tax  Court  under  section  272(a)  (Ap- 
pendix L).  Regardless  of  dictum  in  various  cases  to  the 
contrary,  petitioner  submits  that  the  Tax  Court  also  had 
jurisdiction  under  section  272(a).  The  timely  appeal  from 
a  notice  of  deficiency  is  clear  (Tr.  pp.  3,  4).  Nothing  else 
was  required  for  jurisdiction.  The  agreement  of  the  par- 
ties could  neither  give  jurisdiction,  nor  change  it  to  some 
other  section  (Cf.  Mitchell  v.  Mwwrer,  1934,  293  U.  S.  237, 
244,  79  L.  ed.  338,  343).  It  remained  pursuant  to  section 
272(a).  Findings  of  overpayments  and  refunds  were  there- 
fore prohibited  unless  found  by  the  Tax  Court  in  that  pro- 
ceeding, as  provided  by  section  322(c)  and  (d)  (Appendix 
M).  Cf.  De  Sabiohi  v.  Commissioner,  1926,  4  B.  T.  A.  445, 
447. 

Any  question  as  to  whether  in  connection  with  the  filing 
of  the  application  for  relief,  all  requisite  steps  were  taken 
for  the  allowance  of  a  refund,  is  not  a  jurisdictional  ques- 
tion under  section  272(a). 

The  Tax  Court  therefore  also  had  jurisdiction  of  this 
case  pursuant  to  sections  272(a)  and  322(c)  and  (d). 
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Conclusion. 

In  view  of  the  foregoing  and  in  view  of  the  reasons  pre- 
sented in  the  Brief  for  Petitioner,  it  is  submitted  that  the 
decision  of  the  Tax  Court  should  be  reversed  with  direc- 
tions to  compute  the  constructive  average  base  period  net 
income  in  the  manner  provided  by  section  713(e)  of  the 
Internal  Revenue  Code. 

Respectfully  submitted, 

Bert  L.  Klooster, 
111  West  Monroe  Street, 
Chicago,  Illinois. 
Chapman  and  Cutler, 
111  West  Monroe  Street, 
Chicago,  Illinois, 

Of  CoiMsel. 

June,  1947. 


—  la 


APPENDIX  G. 


Excerpts  from  E.  P.  C.  13, 

issued  by  the  Excess  Profits  Tax  Council, 

April    9,    1947,    and    published   in    Internal 

Revenue   Bulletin   No.   9,   for  May   5,   1947, 

pp.  18-23. 


The  recognition  of  fluctuation,  abnormal  vari- 
ation, and  growth  in  the  determination  of  con- 
structive average  base  period  net  income. 

#  •         •         • 

5.    As  used  in  this  connection: 

(a)  Fhwctuation  refers  to  variations,  in  the  income, 
expense,  or  net  earnings  experience  of  a  business  or 
industry,  of  a  character  or  magnitude  which  ordinarily 
would  be  expected  to  occur  within  the  interval  selected 

as  the  base  period. 

*  »         •         * 

7.  Fluctuation  cases. — By  definition,  the  recognition  of 
fluctuation  precludes  the  application  of  methods  whereby 
greater  weight  is  given  to  experience  during  one  part  of 
the  base  period  than  to  the  experience  during  another. 
The  objective  is  the  selection  of  a  method  which  will  give 
recognition  to  the  ordinary  fluctuation  which  would  be 
expected  to  characterize  the  taxpayer's  experience  during 
the  base  period.  Accordingly,  in  converting  constructive 
annual  earnings  for  the  several  base  period  years  (or  for 
one  year  when  appropriate)  to  constructive  average  base 
period  net  income,  the  following  methods  will  be  accept- 
able: 

(a)  When  earnings  for  each  year  of  the  base  period 
have  been  constructively  determined,  the  standard  of 
normal  earnings  should  be  determined  by  the  use  of  the 
arithmetic  average  of  such  earnings. 
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9.  Growth  cases. — The  objective  of  methods  recogniz- 
ing growth  is  to  correct  the  taxpayer's  experience  for 
the  effects  of  changes  during  the  base  period  in  business 
conditions  or  in  the  character  of  the  taxpayer's  business 
activities  which,  by  the  end  of  the  base  period,  resulted 
in  a  relatively  permanent  increase  in  the  taxpayer's  level 
of  earnings. 

•         •         •         • 

(c)  When  the  comparative  experience  or  the  index, 
used  in  reconstructing  the  three  earlier  base  period  years, 
itself  t}^ifies  growing  business  experience,  correction  for 
the  growth  factor  will  not  be  fully  completed  in  the  yearly 
reconstruction.  In  such  cases,  full  recognition  of  growth 
may  be  accomplished  by  determining  the  taxpayer's  nor- 
mal earnings  level  through  the  use  of  any  accepted  sta- 
tistical method  including  the  growth  formula.  The  amount 
so  determined  shall,  in  no  case,  be  greater  than  the  high- 
est amount  of  constructive  earnings  for  any  year  of  the 
base  period. 

•     •     • 

Charles  D.  Hamel, 

Chairman,  Excess  Profits  Tax  Council. 

April  9,  1947. 

APPENDIX  H. 

Definition  of  " Normal". 


(Webster's  New  International  Dictionary, 
Second  Edition,  Unabridged.) 

Normal  *  •  * 

2.     According  to,  constituting,   or  not   deviating  from, 
an  established  norm,  rule,  or  principle;  conformed  to  a 
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type,  standard,  or  regular  form;  performing  the  proper 
functions;  not  abnormal;  regular;  natural;  analogical. 

*         *         •         • 

5.  Econ.  Pertaining  or  conforming  to  a  more  or  less 
permanent  standard,  deviations  from  which,  on  either 
side,  on  the  part  of  the  individual  phenomena  are  to  be 
regarded  as  self-corrective.  Thus,  the  normal  price  is  a 
price  which  corresponds  to  the  cost  of  production.  In 
economics,  natural  and  normal  are  sometimes  used  as 
synonymous;  but  natural  involves  certain  assumptions  not 
connoted  by  normal, 

«         *         *         • 

Syn.  and  Ant. — See  Regular. 
Regular  •  *  * 

Syn. —  .  .  .  Regular,  Normal,  Typical.  That  is  regular 
(opposed  to  irregular),  as  here  compared,  which  conforms 
to  an  established  or  prescribed  rule  or  standard;  normal 
(opposed  to  abnormal)  is  more  limited  and  exact  in  its 
application,  and  implies  strict  accordance  with  what  is 
to  be  expected  if  regular  processes  are  followed  or  proper 
functions  performed;  as,  to  apply  the  regular  tests,  his 
actions  are  not  those  of  a  wholly  normal  person ;  a  regular 
verb ;  his  temperature  is  n\ormal. 

APPENDIX  I. 

Excerpts  from 

Bulletin  on  Section  722  of  the 

Internal  Revenue  Code 

November  1944 

Washington,  D.  C. 


PART  IV. 

Variant  Profits   Cycle  and  Sporadic  Profits  Experience. 
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Page  20. 

Under  section  722(b)(3)(A)  the  taxpayer  must  demon- 
strate that  the  industry  of  which  it  is  a  member  normally 
experiences  a  cyclical  pattern  of  profits  of  such  a  charac- 
ter that  the  average  profits  realized  by  the  industry  dur- 
ing the  statutory  base  period  differed  markedly  from  the 
profits  experience  of  business  generally,  and  therefore  is 
not  a  fair  representation  of  the  taxpayer's  normal  profits. 
Under  section  722  (b)(3)(B),  the  taxpayer  must  show 
that  its  industry  characteristically  has  a  profits  behavior 
involving  isolated  periods  of  high  production  and  profits 
occurring  at  irregular  intervals,  and  that  such  periods 
were  not  represented,  or  were  inadequately  represented, 
in  the  statutory  base  period.  Inadequate  representation 
of  such  periods  occurs  when  either  their  frequency  or 
extent  during  the  base  period  was  less  than  is,  on  the 
average,  normally  encountered. 

•  •         •         • 

Page  21. 

The  manner  in  which  prior  experience  should  be  used  as 
a  g-uide  in  the  determination  of  normal  earnings  in  a  sec- 
tion 722(b)(3)  case  will  be  discussed  below  in  the  sections 
on  reconstruction. 

•  •         •         • 

Page  27. 

(C)     Variant  Profits  Cycle-Reconstruction. 

•  •         •         • 

Page  28. 

Wherever  in  the  following  description  reference  is  made 
to  average  base  period  net  income  tlie  term  means  the 
simple  arithmetic  average  of  the  annual  incomes,  deficits 
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included,  rather  than  the  statutory  average  base  period 
net  income  as  defined  in  section  713,  which  may  reflect 
the  application  of  the  growth  formula,  deficit  rule,  or  75 
per  cent  rule. 

*  #         *         # 

Page  31. 

(8)  The  final  step  in  reconstruction  is  to  adjust  the 
average  base  period  net  income  of  the  taxpayer  to  the 
normal  base  period  level  by  applying  the  ratio  found  in 
step  (7),  which  ratio  represents  the  degree  of  the  tax- 
payer's cyclical  depression. 

*  «         *         # 

Page  35. 

(E)     Sporadic   Profits   Experience-Reconstruction. 

(1)  Having  determined  that  the  taxpayer  has  met  the 
test  of  demonstrating  that  its  production  and  profits 
experience,  together  with  that  of  its  industry,  is  charac- 
terized by  sporadic  and  intermittent  periods  of  high  pro- 
duction and  profits,  the  next  step  is  to  determine  whether 
such  periods  are  inadequately  represented  in  the  base 
period  years,  and,  if  so,  to  reconstruct  the  normal  earn- 
ings of  the  taxpayer.  The  computation  to  determine  the 
constructive  average  base  period  net  income  will  answer 
both  of  these  requirements. 

Having  determined  the  length  of  the  extended  period 
to  be  considered,  as  discussed  above,  there  are  at  least 
two  methods  for  computing  the  constructive  average  base 
period  net  income.  Wherever  in  the  following  discussions 
reference  is  made  to  average  base  period  net  income,  the 
term  means  the  simple  arithmetic  average  of  the  annual 
incomes,  deficits  included,  rather  than  the  statutory  aver- 
age base  period  net  income  as  defined  in  section  713,  which 
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may  reflect  the  application  of  the  growth  formula,  deficit 
rule,  or  75  per  cent  rule. 

(2)  The  first  method,  as  suggested  by  the  regulations, 
is  to  proceed  exactly  as  in  the  case  of  a  variant  profits 
cycle  case  as  discussed  in  section  (C)  herein.  Since  the 
essential  nature  of  the  depression  of  the  base  period  net 
income  is  the  same  in  both  cases,  namely,  that  the  base 
period  is  unrepresentative  of  the  normal  experience  of 
the  taxpayer,  the  reconstruction  can  proceed  along  similar 
lines. 

APPENDIX  K-1. 

Section  732(a) 

Internal  Revenue  Code 

(26  U.S.C.A.  1945  ed.  section  732(a)) 


Review  of  abnormalities  by  Board  of  Tax  Appeals — 
(a)  Petition  to  the  Board 

If  a  claim  for  refund  of  tax  under  this  subchapter  for 
any  taxable  year  is  disallowed  in  whole  or  in  part  by  the 
Commissioner,  and  the  disallowance  relates  to  the  applica- 
tion of  section  711(b)  (1)  (H),  (I),  (J),  or  (K),  section 
721,  or  section  722,  relating  to  abnormalities,  the  Com- 
missioner shall  send  notice  of  such  disallowance  to  the 
taxpayer  by  registered  mail.  Within  ninety  days  after 
such  notice  is  mailed  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  ninetieth  day) 
the  taxpayer  may  file  a  petition  with  the  Board  of  Tax 
Appeals  for  a  redetermination  of  the  tax  under  this  sub- 
chapter. If  such  petition  is  so  filed,  such  notice  of  dis- 
allowance shall  be  deemed  to  be  a  notice  of  deficiency  for 
all  purposes  relating  to  the  assessment  and  collection  of 
taxes  or  the  refund  or  credit  of  overpayment. 
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APPENDIX  K-2. 

Former  Provision  of  Section  722(d) 
Section  722(d) — as  amended  by  Section  222  of  the 
Revenue  Act  of  1942 

(26  U.S.C.A.  Internal  Revenue  Acts  Beginning  1940, 
pp.  299,  300) 


"(d)  Application  for  relief  under  this  section.  The 
taxpayer  shall  compute  its  tax,  file  its  return,  and  pay  its 
tax  under  this  subchapter  without  the  application  of  this 
section,  except  as  provided  in  section  710  (a)  (5).  The 
benefits  of  this  section  shall  not  be  allowed  unless  the  tax- 
payer, not  later  than  six  months  after  the  date  prescribed 
by  law  for  the  filing  of  its  return,  or  if  the  application 
relates  to  a  taxable  year  beginning  after  December  31, 
1939,  but  not  beginning  after  December  31,  1941,  within 
six  months  after  the  date  of  the  enactment  of  the  Revenue 
Act  of  1942,  makes  application  therefor  in  accordance 
with  regulations  to  be  prescribed  by  the  Commissioner 
with  the  approval  of  the  Secretary,  except  that  if  the 
Conunissioner  in  the  case  of  any  taxpayer  with  respect 
to  the  tax  liability  of  any  taxable  year — 

"(1)  issues  a  preliminary  notice  proposing  a  de- 
ficiency in  the  tax  imposed  by  this  subchapter  such 
taxpayer  may,  within  ninety  days  after  the  date  of 
such  notice  make  such  application,  or 

"(2)  mails  a  notice  of  deficiency  (A)  without  hav- 
ing previously  issued  a  preliminary  notice  thereof  or 
(B)  within  ninety  days  after  the  date  of  such  prelim- 
inary notice,  such  taxpayer  may  claim  the  benefits 
of  this  section  in  its  petition  to  the  Board  or  in  an 
amended  petition  in  accordance  with  the  rules  of  the 
Board. 

If  the  application  is  not  filed  within  six  months  after  the 
date  prescribed  by  law  for  the  filing  of  the  return,  or  if 
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the application  relates  to  a  taxable  year  beginning  after 
December  31,  1939,  but  not  beginning  after  December  31, 
1941,  within  six  months  after  the  date  of  the  enactment 
of  the  Kevenue  Act  of  1942,  the  operation  of  this  section 
shall  not  reduce  the  tax  othenvise  determined  under  this 
subchapter  by  an  amount  in  excess  of  the  amount  of  the 
deficiency  finally  determined  un»."er  this  subchapter  with- 
out the  application  of  this  section.  If  a  constructive  av- 
erage base  period  net  income  has  been  determined  under 
the  provisions  of  this  section  for  any  taxable  year,  the 
Commissioner  may,  by  regulations  approved  by  the  Sec- 
retary, prescribe  the  extent  to  which  the  limitations  pre- 
scribed by  this  subsection  may  be  waived  for  the  purpose 
of  determining  the  tax  under  this  subchapter  for  a  sub- 
sequent taxable  year. 

Present  Provision  of  Section  722(d) 

As  amended  by  Act  of  December  17,  1943,  C.  346, 

57  Stat.  601  (26  U.S.C.A.  1945  ed.  Sec.  722(d)) 

(26  U.S.C.A.  Internal  Revenue  Acts  Beginning  1940,  p.  417) 

(a)  Section  722  (d)  of  tlie  Internal  Revenue  Code  (pre- 
scribing the  time  for  filing  applications  for  general  relief 
under  the  excess-profits  tax)  is  amended  to  read  as  fol- 
lows : 

''(d)  Application  for  Relief  Under  This  Section.  The 
taxpayer  shall  compute  its  tax,  file  its  return,  and  pay  the 
tax  shown  on  its  return  under  this  subchapter  without  the 
application  of  this  section,  except  as  provided  in  section 
710  (a)  (5).  The  benefits  of  this  section  shall  not  be 
allowed  unless  the  taxpayer  within  the  period  of  time 
prescribed  by  section  322  and  subject  to  the  limitation  as 
to  amount  of  credit  or  refund  prescribed  in  such  section 
makes  application  therefor  in  accordance  with  regulations 
prescribed  by  the  Commissioner  with  the  approval  of  the 
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Secretary.  If  a  constructive  average  base  period  net  in- 
oome  has  been  determined  under  the  provisions  of  this 
section  for  any  taxable  year,  the  Commissioner  may,  by 
regulations  approved  by  the  Secretary,  prescribe  the  ex- 
tent to  which  the  limitations  prescribed  by  this  subsec- 
tion may  be  waived  for  the  purpose  of  determining  the 
tax  under  this  subchapter  for  a  subsequent  taxable  year." 

(b)  The  amendments  made  by  subsection  (a)  shall  be 
applicable  with  respect  to  taxable  years  beginning  after 
December  31,  1939. 

APPENDIX  L. 

Excerpts  from 

Section  272 

Internal  Revenue  Code 

(26  U.S.O.A.  1945  Edition  Sec.  272(a)(1)) 


(a)  (1)  Petition  to  Board  of  Tax  Appeals.  If  in 
the  case  of  any  taxpayer,  the  Commissioner  determines 
that  there  is  a  deficiency  in  respect  of  the  tax  imposed 
by  this  chapter,  the  Commissioner  is  authorized  to  send 
notice  of  such  deficiency  to  the  taxpayer  by  registered 
mail.  Within  ninety  days  after  such  notice  is  mailed 
(not  counting  Sunday  or  a  legal  holiday  in  the  District 
of  Columbia  as  the  ninetieth  day)  the  taxpayer  may  file 
a  petition  with  the  Board  of  Tax  Appeals  for  a  redetermi- 
nation of  the  deficiency.  No  assessment  of  a  deficiency 
in  respect  of  the  tax  imposed  by  this  chapter  and  no  dis- 
traint or  proceeding  in  court  for  its  collection  shall  be 
made,  begun,  or  prosecuted  until  such  notice  has  been 
mailed  to  the  taxpayer,  nor  until  the  expiration  of  such 
ninety-day  period,  nor,  if  a  petition  has  been  filed  with 
the  Board,  until  the  decision  of  the  Board  has  become 
final.  .  .  . 
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(d)  Waiver  of  restrictions.  The  taxpayer  shall  at 
any  time  have  the  right,  by  a  signed  notice  in  writing 
filed  with  the  Commissioner,  to  waive  the  restrictions  pro- 
vided in  subsection  (a)  of  this  section  on  the  assessment 
and  collection  of  the  whole  or  any  part  of  the  deficiency. 

APPENDIX  M. 

Excerpts  from 

Section  322 

Internal  Revenue  Code 

(26  U.S.C.A.  1945  Edition  Sec.  322) 


(a)  Authorization 

(1)  Overpayment.  Where  there  has  been  an  overpay- 
ment of  any  tax  imposed  by  this  chapter,  the  amount  of 
such  overpayment  shall  be  credited  against  any  income, 
war-profits,  or  excess-profits  tax  or  installment  thereof 
then  due  from  the  taxpayer,  and  any  balance  shall  be  re- 
funded immediately  to  the  taxpayer. 

•  •         •         • 

(b)  Limitation  on  allowance 

(1)  Period  of  limitation.  Unless  a  claim  for  credit 
or  refund  is  filed  by  the  taxpayer  within  three  years  from 
the  time  the  return  was  filed  by  the  taxpayer  or  within 
two  years  from  the  time  the  tax  was  paid,  no  credit  or 
refund  shall  be  allowed  or  made  after  the  expiration  of 
whichever  of  such  periods  expires  the  later.  If  no  return 
is  filed  by  the  taxpayer,  then  no  credit  or  refund  shall  be 
allowed  or  made  after  two  years  from  the  time  the  tax 
was  paid,  unless  before  the  expiration  of  such  period  a 

claim  therefor  is  filed  by  the  taxpayer. 

•  •         •         • 

(c)  Effect  of  petition  to  Board.    If  the  Commissioner 
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has  mailed  to  the  taxpayer  a  notice  of  deficiency  under 
section  272(a)  and  if  the  taxpayer  files  a  petition  with 
the  Board  of  Tax  Appeals  within  the  time  prescribed  in 
such  subsection,  no  credit  or  refund  in  respect  of  the 
tax  for  the  taxable  year  in  respect  of  which  the  Commis- 
sioner has  determined  the  deficiency  shall  be  allowed  or 
made  and  no  suit  by  the  taxpayer  for  the  recovery  of  any 
part  of  such  tax  shall  be  instituted  in  any  court  except — 

(1)  As  to  overpayments  determined  by  a  decision  of 
the  Board  which  has  become  final;  and 

(2)  As  to  any  amount  collected  in  excess  of  an  amount 
computed  in  accordance  with  the  decision  of  the  Board 
which  has  become  final;  and 

•         •         •         • 

(d)  Overpayment  found  by  Board.  If  the  Board  finds 
that  there  is  no  deficiency  and  further  finds  that  the  tax- 
payer has  made  an  overpayment  of  tax  in  respect  of  the 
taxable  year  in  respect  of  which  the  Commissioner  deter- 
mined the  deficiency,  or  finds  that  there  is  a  deficiency 
but  that  the  taxpayer  has  made  an  overpayment  of  tax 
in  respect  of  such  taxable  year,  the  Board  shall  have 
jurisdiction  to  determine  the  amount  of  such  overpay- 
ment, and  such  amount  shall,  when  the  decision  of  the 
Board  has  become  final,  be  credited  or  refunded  to  the 
taxpayer.  ... 
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IN   THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


No.  11548 


STIMSON  MILL  COMPANY, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OP 
THE  TAX  COURT  OF  THE  UNITED  STATES. 


PETITION  FOR  REHEARING. 


May  It  Please  the  Court: 

We  respectfully  urge  that  the  Court  reached  its  decision 
through  a  misapprehension  of  the  effect  of  the  "in  lieu  of" 
clause  in  the  1942  amendments  of  section  722  which  in  sub- 
stance was  not  new  but  replaced  a  parallel  clause  of  sim- 
ilar effect  in  the  1941  enactment — a  clause  which  substi- 
tuted the  constructive  average  for  the  average  under  sec- 
tion 713  (e)  but  did  not  affect  the  statutory  requirement 
of  the  1941  enactment  that  the  constructive  average  should 
be  computed  "in  the  same  manner"  as  the  average  in  sec- 
tion 713  (e). 
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We  respectfully  submit  that  the  Court  has  misappre- 
hended the  significance  and  effect  of  the  words,  *'a  fair  and 
just  amount,"  and  of  our  arguments  regarding  those  words 
and  regarding  other  statutory  provisions/ 

Pohatcong  Hosiery  Mills,  Inc.  y.  C.  I.  R.,  CCA  3,  decided 
May  23,  1947,  is  cited  by  the  Court  on  propositions  of  law 
with  which  we  agree,  but  we  feel  that  w^e  should  call  the 
Court's  attention  to  the  fact,  which  the  Court  may  have 
overlooked,  that  no  claim  for  refund  was  before  the  Court 
in  the  Pohatcong  case  to  form  the  basis  of  a  decision  re- 
garding procedure  to  be  followed  for  the  realization  of  re- 
lief on  such  a  claim.  On  the  second  page  of  the  opinion  in 
the  Pohatcong  case,  italicized  language,  referred  to  on  oral 


1  Although  the  Brief  for  the  Respondent  herein  was  di- 
rected only  to  the  jurisdiction  question  and  not  to  the  merits 
question,  nevertheless  Counsel  for  the  Commissioner,  on  oral 
argument  based  on  the  Brief  for  the  Respondent,  in  answer 
to  a  question  asked  by  Honorable  Judge  Stephens,  admitted 
that  he  was  also  arguing  the  merits.  Under  such  circum- 
stances we  respectfully  submit  that  the  Reply  Brief  for  Pe- 
titioner which  was  directed  to  the  points  made  in  the  Brief 
for  the  Respondent,  should  also  be  considered  as  a  reply  on 
the  merits  as  well  as  on  the  jurisdiction  question.  Since  we 
did  not  know  at  the  time  we  wrote  the  reply  brief  that  the 
Commissioner  was  also  arguing  the  merits,  we  of  course  were 
not  able  to  reply  fully  with  respect  to  the  merits  in  the  reply 
brief.  But  the  questions  both  on  the  jurisdiction  and  on  the 
merits  involved  many  of  the  same  problems  of  statutory  con- 
struction, and  our  reply  brief  to  some  extent  replies  on  the 
merits.  This  is  true  particularly  of  the  interpretation  to  be 
given  the  words,  "a  fair  and  just  amount  representing  normal 
earnings  to  be  used  as  a  constructive  average  base  period  net 
income,"  which  were  argued  in  the  Brief  for  the  Respondent. 
We  respectfully  submit  that  our  position  on  questions  of  stat- 
utory interpretation  must  necessarily  be  the  same  whether 
directed  to  the  jurisdiction  or  to  the  merits,  and  that  in  view 
of  the  fact  that  the  Commissioner's  arguments  were  on  the 
merits  as  well  as  on  the  jurisdiction,  the  Reply  Brief  for  Pe- 
titioner should  be  taken  as  a  reply  on  the  merits  as  well  as  on 
jurisdiction. 
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argument,  shows  the  determination  of  the  Commissioner, 
pursuant  to  section  722  (d),  that  "these  applications  do  not 
constitute  claims  for  refund,"  and  the  Court  in  that  case 
does  not  show  that  section  732  (c)  does  not  preclude  re- 
view of  the  Conunissioner's  determination.  The  Pohatcong 
ease,  however,  is  not  involved  in  this  Petition  for  Rehear- 
ing. 

We  realize  that  it  is  not  the  purpose  of  a  petition  for  re- 
hearing to  reargue  the  case  and  accordingly  we  will  attempt 
to  limit  ourselves  to  pointing  out  the  following  specific 
points  in  the  briefs  which  we  believe  the  Court  has  over- 
looked and  which  we  respectfully  submit  are  inconsistent 
with  the  decision  reached  by  the  Court. 


I. 

The  Court  has  overlooked  the  fact,  argued  by  petitioner, 
that  the  "in  lieu  of"  clause  in  the  1942  amendments  of  sec- 
tion 722  merely  replaced  a  clause  of  similar  meaning  in 
the  1941  Act  and  did  not  change  the  requirements  of  the 
1941  enactment  that  constructive  average  base  period  net 
income  be  computed  in  the  same  manner  as  provided  by 
section  713  (e).  A  comparison  of  these  parallel  provisions 
of  the  two  enactments  was  made  at  page  39  of  the  Brief  for 
Petitioner  where  it  was  shown  that  section  722(a)  of  the 
1941  Act  concludes  by  stating: 

"...  the  amount  established  under  paragraph  (3)" 
(namely  the  constructive  average)  "shall  be  considered 
as  the  average  base  period  net  income  of  the  taxpayer 
for  the  purposes  of  this  subchapter." 
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The  "in  lieu  of"  clause  of  the  1942  Act,  and  the  parallel 
provision  of  the  1941  Act,  both  require  substitution  of  the 
constructive  average  base  period  net  income  in  lieu  of  the 
average  computed  under  section  713  (e).  In  substance  the 
"in  lieu  of"  clause  of  the  1942  Act  was  not  an  alteration 
of  the  1941  Act. 

The  court  misapprehended  point  IV  of  the  Brief  for  Pe- 
titioner, pp.  38-40.  The  "in  lieu  of"  clause  was  explained 
in  conjunction  with  the  provision  of  the  1942  Act  that 
normal  earnings  be  used  "as"  a  constructive  average  hose 
period  net  income  which  is  parallel  in  effect  to  the  pro- 
vision in  section  722  (b)  (3)  of  the  1941  Act  that  the  re- 
constructed earnings  be  computed  "in  the  same  manner 
as  provided  in"  section  713  (e).  The  fact  is  that  under  both 
Acts  the  manner  of  computation  of  the  average  for  con- 
structive normal  earnings  was  the  same  as  provided  by 
section  713  (e),  even  though  such  constructive  average  base 
period  net  income  was  to  be  used  in  both  Acts  in  lieu  of 
the  average  otherwise  determined  under  section  713  (e). 

The  Court  at  page  11  of  its  opinion  states :  "The  con- 
structive average  of  §  722  is  to  be  used  in  lieu  of  the  §  713 
(e)  (1)  average;  hence  it  cannot  be  the  same  average  as 
that  called  for  in  §  713  (e)  (1)."  It  is  respectfully  sub- 
mitted that  Petitioner  has  never  intended  to  argue  and  has 
not  argued  to  the  contrary.  The  average  in  section  722  must 
be  substituted  for  the  average  in  section  713  (e).  But  the 
average  in  section  722  is  a  constructive  "average  base  pe- 
riod net  income"  which  is  defined  in  section  713  (e).  It  is 
not  an  average  base  period  constructive  net  income,  or  an 
arithmetic  average,  or  anything  other  than  a  constructive 
average  base  period  net  income.  When  the  method  of  com- 
putation prescribed  by  the  definition  of  average  base  pe- 
riod net  income  in  section  713   (e)   is  applied  to  recon- 
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structed  earnings,  the  amount  resulting  is  not  the  same 
average  prescribed  by  that  section;  the  result  is  a  con- 
structive average  base  period  net  income,  which,  in  view 
of  the  parallel  provisions  of  the  1941  enactment,  is  the  re- 
sult which  the  1942  statute  intended. 

II. 

The  Court  has  disregarded  the  fact  that  the  committee 
reports  on  the  1942  Act  repeated  the  same  legislative  pur- 
pose which  had  been  the  aim  of  Congress  in  the  1941  enact- 
ment of  section  722.  The  Court's  attention  is  respectfully 
called  to  the  quotation  from  the  committee  reports  on  page 
35  of  the  Brief  for  Petitioner  where  the  equitable  consid- 
erations which  motivated  the  1941  enactment  were  empha- 
sized in  view  of  the  increase  in  tax  rates  in  1942  and  "the 
need  for  expanding  the  application  of  the  relief  section". 
The  fact  that  the  same  legislative  purpose  motivated  both 
enactments  was  also  called  to  the  Court's  attention  at  page 
6  of  the  Reply  Brief  for  Petitioner. 

III. 

The  Court  has  overlooked  the  fact  that  subsection  (c) 
taken  with  subsection  (b)  of  section  722,  shows  that  a  tax- 
payer is  "entitled  to  use"  section  713  and  its  subsections 
after  qualifying  for  relief,  such  fact  being  one  of  the 
grounds  for  petitioner's  argument  that  "constructive  av- 
erage base  period  net  income"  should  be  construed  with 
the  definition  in  section  713  (e).  Bickford  ("Excess  Pro- 
fits Tax  Relief",  pp.  21,  22;  1944;  Prentice-Hall)  does  not 
mention  the  fact  shown  by  petitioner  that  under  section 
722  (c)  corporations  not  entitled  to  use  section  713,  be- 
come entitled  to  use  section  713  after  they  qualify  for 
relief  under  section  722  (Br.  Pet.  pp.  32,  33). 
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Petitioner's  argument  that  sections  722  and  713  **must 
accordingly  be  construed  together"  (Br.  Pet.  p.  33)  does 
not  conflict  with  the  fact  that  the  constructive  average 
must  be  used  in  lieu  of  the  average  in  section  713  (e). 
(In  the  Reply  Brief  we  pointed  out  the  confusing  use  of 
terms  by  the  respondent,  but  it  now  appears  that  we  in- 
advertently have  also  been  at  fault.)  Throughout  the 
brief  the  method  of  construing  the  sections  together  is 
indicated;  the  constructive  average  base  period  net  income 
must  be  computed  ''in  the  same  manner"  as  provided  in 
section  713  (e)  or  "in  accordance  with"  section  713  (e) 
(Br.  Pet.  pp.  3,  16,  23,  24,  33,  38,  39,  53,  56,  60,  67,  73). 
"The  'normal  earnings'  of  section  722  (a)  are  to  be  used 
as  provided  by  the  definition  of  'average  base  period  net 
income'  "  (Rep.  Br.  Pet.  p.  5). 

IV. 

The  Court  has  overlooked  the  fact  that  the  computation 
of  the  constructive  average  is  only  a  purely  ministerial 
duty  and  that  such  ministerial  duty  renders  untenable  the 
Commissioner's  regulations  that  "The  constructive  aver- 
age base  period  net  income  is  a  fair  and  just  amount 
representing  normal  earnings". 

At  page  13  of  the  Reply  Brief  for  Petitioner  it  was 
shown  that  the  Commissioner's  evasive  answer  (Br.  Resp. 
pp.  23,  10)  "does  not  deny  that  the  computation  of  the 
average  is  only  a  purely  ministerial  duty."  The  Com- 
missioner's regulations  that  the  "constructive  average  .  .  . 
is  a  fair  and  just  amount",  do  not  recognize  the  fact 
that  the  computation  of  the  average  is  a  ministerial  duty. 
The  words,  "fair  and  just  amount",  are  words  of  discretion. 
The  computation  of  the  average  is  not  discretionary  (Cf. 
Br.  Pet.  pp.  57-59). 
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It  is  respectfully  submitted  that  the  Court  misappre- 
hended these  facts  in  stating  at  page  7  of  the  opinion: 
"On  the  other  hand  'constructive  average  base  period  net 
income'  is  established  by  the  discretionary  use  of  rules 
and  methods ".  (Emphasis  was  supplied  by  the  Court.) 

V. 

The  Court  at  page  8  of  its  opinion  considers  petitioner's 
alternative  point  "that  there  is  no  evidence  that  an  aver- 
age computed  under  §713  (e)  (1)  is  not  a  fair  and  just 
amount."  But  in  so  doing  it  is  respectfully  submitted 
that  the  Court  has  overlooked  other  arguments  of  peti- 
tioner, respecting  the  meaning  of  "a  fair  and  just 
amount",  as  follows: 

1.  The  statute  provides  for  "a  fair  and  just  amount 
representing  normal  earnings"  and  not  a  fair  and  just 
amount  representing  a  oonstructive  average  (Br.  Pet.  p. 
38;  Rep.  Br.  Pet.  p.  1  et  seq.) 

2.  "A  fair  and  just  amount"  represents  "normal  earn- 
ings", and  "normal  earnings"  are  not  an  average  (Rep. 
Br.  Pet.  pp.  4,  5,  8,  9). 

3.  The  Commissioner's  discretion  ends  with  the  deter- 
mination of  a  fair  and  just  amount  representing  normal 
earnings,  and  the  computation  of  the  average,  whether  an 
ordinary  arithmetic  average  or  the  average  in  accordance 
with  section  713  (e),  is  only  a  ministerial  duty  concern- 
ing which  the  Commissioner  has  no  discretion  (Br.  Pet. 
pp.  75-77;  Rep.  Br.  Pet.  pp.  10-14,  particularly  page  13). 
The  words,  "a  fair  and  just  amount",  are  words  of  dis- 
cretion, but  they  do  not  permit  any  deviation  from  the 
computation  which  is  a  ministerial  duty  prescribed  by 
statute  (Br.  Pet.  pp.  75-77;  Rep.  Br.  Pet.  p.  12.) 

4.  The  computation  prescribed  by  section  713  (e)  can- 
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not  be  tested  as  to  whether  it  is  a  fair  and  just  amount 
because  it  is  a  "standard  of  normal  earnings",  which, 
while  based  on  normal  earnings,  is  an  automatic  formula 
entering  into  the  computation  of  the  tax.  A  substituted 
constructive  standard  of  normal  earnings  pursuant  to 
section  722  (a)  produces  an  erroneous  tax  computation  if 
it  does  not  conform  to  the  prescribed  standard  (Br.  Pet. 
pp.  42,  43,  top  of  p.  68,  73;  Rep.  Br.  Pet.  pp.  7-9).  The 
fairness  of  the  required  standard  for  the  tax  computation 
*'is  not  subject  to  question  here  any  more  than  the  fair- 
ness of  the  excess  profits  tax"  (Rep.  Br.  Pet.  p.  9). 

VI. 

The  Court  has  overlooked  the  fact  that  the  automatic 
raising  of  earnings  for  the  year  1938  is  a  result  of  the 
method  prescribed  by  section  713  (e)  for  the  computation 
of  the  tax.  If  petitioner  had  had  no  strike  in  1937  its  aver- 
age base  period  net  income  as  a  matter  of  fact  would  have 
been  $89,539.31.  After  correction  of  the  1937  earnings  un- 
der section  722  to  what  they  would  have  been  in  the  absence 
of  a  strike,  the  automatic  increase  of  the  year  1938  is  also 
properly  corrected  when  the  constructive  average  is  com- 
puted in  accordance  with  the  method  prescribed  by  section 
713  (e)  and  the  resulting  constructive  average  of  $89,539.31 
produces  the  equitable  result  of  relieving  the  petitioner 
from  the  abnormal  results  of  the  strike.  The  need  of  mak- 
ing the  automatic  correction  for  the  year  1938  was  shown 
at  pages  7  and  8  of  the  Reply  Brief  for  Petitioner. 

Section  722  (b)  (1)  states  that  normal  earnings  may  be 
redetermined  for  one  year.  But  if  the  automatic  method 
of  computing  the  tax  prescribed  by  the  definition  in  section 
713  (e)  is  not  followed,  the  relief  statute  is  construed  to 
deprive  the  petitioner  of  relief  (Br.  Pet.  pp.  15,  16,  52-56). 
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VII. 


In  stating  at  page  6  of  the  opinion  that  "By  stipulation 
he  established  the  right  to  raise  the  1937  figures  under 
<§,  722,  and  by  stipulation  he  was  not  entitled  to  raise  other 
years  under  that  section",  the  Court  overlooks  the  prin- 
ciple that  parties  may  stipulate  only  as  to  facts  and  not  as 
to  the  legal  effect  to  be  given  such  facts  {Sanford's  Estate 
V.  C.  I.  R.,  1939,  308  U.  S.  39,  51,  84  L.  ed.  20,  26). 

VIII. 

The  fact  that  the  relief  provisions  of  section  722  repre- 
sent sovereign  gracious  clemency  on  the  part  of  Congress, 
is  recognition  of  the  remedial  nature  of  such  provisions.  It 
is  respectfully  urged  that  in  this  situation  the  application 
of  the  principle  of  liberal  construction  has  been  overlooked 
by  the  Court.  The  application  of  that  principle  was  argued 
at  pages  50  and  51  of  the  Brief  for  Petitioner.  The  quota- 
tion at  page  51  from  Bonwit  Teller  S  Co.  v.  United  States, 
1931,  283  U.  S.  258,  263,  75  L.  ed.  1018,  1021,  that  a  relief 
provision  in  a  tax  law  "is  to  be  construed  liberally  in  favor 
of  the  taxpayers  to  give  the  relief  it  was  intended  to  pro- 
vide", is  supported  by  ample  authority  cited  by  the  Su- 
preme Court. 

The  Court  at  page  11  of  the  opinion  herein  states : 

"Fourth:  Taxpayer  argues  that  since  it  has  estab- 
lished both  conditions  precedent  for  the  use  of  §  722, 
the  tax  must  be  determined  by  the  constructive  aver- 
age. With  this  we  agree." 

May  we  submit  that  if  the  principle  of  liberal  construc- 
tion be  here  applied,  would  not  the  constructive  average 
be  computed  in  accordance  with  the  method  prescribed  by 
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section  713  (e)  in  order  that  the  statute  may  give  the  re- 
lief it  was  intended  to  provide? 

Bespectfully  submitted, 

Bert  L.  Klooster, 

111  West  Monroe  Street, 
Chicago  3,  Illinois. 
Chapmau  and  Cutler, 
111  West  Monroe  Street, 
Chicago  3,  Illinois, 

Of  Counsel. 

August,  1947. 
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Tanforan  Company,  Ltd.,  a  corporation, 

Appellantf 

vs. 

United  States  of  America, 


Appellee. 


Petition  for  Rehearing 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 


The  appellant,  Tanforan  Company  Ltd.,  respect- 
fully prays  for  a  rehearing  of  this  cause  on  the  ground 
that  the  opinion  of  the  Circuit  Court  entirely  over- 
looks the  undisputed,  uncontradicted  and  admitted 
facts  pleaded  in  appellant's  complaint  in  the  Court 
below.  The  decision  of  this  Honorable  Court  in  effect 
holds  that  the  restoration  agreement  entered  into  by 
Tanforan  with  the  government  constituted  a  satis- 
faction of  judgment,  notwithstanding  allegations  to 
the  effect  that  the  parties  never  intended  it  as  a 
satisfaction  of  judgment;  notwithstanding  allega- 
tions that  there  was  a  failure  or  want  of  considera- 
tion therefor;  notwithstanding  allegations  that  said 
contract  was  entered  into  under  mutual  mistake  of 
fact  or  of  law;  or  notwithstanding  allegations  that 
said  contract  was  entered  into  upon  certain  conditions 
which  were  not  fulfilled. 

The  decision  of  this  Honorable  Court  overlooks  the 
fact  that  the  Court  below  granted  the  government's 
motion  to  dismiss  upon  admittedly  erroneous  grounds 
and  not  upon  the  ground  that  the  agreement  consti- 
tuted a  satisfaction  of  the  judgment. 

The  opinion  of  this  Honorable  Court  fails  to  dis- 
tinguish between  a  release  of  the  government's  obli- 
gation to  restore  the  premises,  and  the  right  of  Tan- 
foran to  restore  its  premises  as  a  part  of  the  consid- 
eration awarded  it  in  the  condemnation  decree,  which 
compensation  cannot  be  modified  or  diminished  by 
the  legislative  or  administrative  branches  of  the 
government. 


If  we  were  to  assume,  without  conceding,  that  the 
restoration  agreement  operated  as  a  satisfaction  of 
the  judgment,  such  a  determination  would  not  be 
decisive  and  the  opinion  of  this  Honorable  Court 
fails  to  take  into  consideration  that  facts  were  pleaded 
in  Tanforan's  complaint  which  justified  equitable 
relief  from  the  effect  of  such  a  satisfaction  of  judg- 
ment, which  facts,  upon  a  motion  to  dismiss,  must 
be  assumed  to  be  true.  The  issue  presented  by  this 
appeal  is  not  merely  whether  the  agreement  consti- 
tuted a  waiver  of  Tanforan's  right  of  restoration, 
but  also  whether  the  pleaded  facts  would  justify 
relief  from  the  effect  of  the  agreement  even  if  it  did 
constitute  a  satisfaction  of  the  judgment. 

In  arriving  at  its  decision  this  Honorable  Court 
determined  questions  of  fact.  In  its  decision  on  mat- 
ters of  law  this  Honorable  Court  entirely  disregarded 
the  authorities  in  support  of  the  legal  questions  pre- 
sented by  this  appeal.  A  rehearing  is  sought  in  order 
that  erroneous  conclusions  of  law  enunciated  by  the 
decision  of  this  Honorable  Court  may  be  corrected 
and  a  miscarriage  of  justice  averted. 


WHETHER  OR  NOT  THE  JUDGMENT  IN  THE  CON- 
DEMNATION SUIT  WAS  SATISFIED  IS  A  MATTER 
TO  BE  DETERMINED  UPON  THE  EVIDENCE  AND 
NOT  FROM  THE  FACTS  STATED  IN  APPELLANT'S 
COMPLAINT.  ON  A  MOTION  TO  DISMISS,  EVERY 
CONTENDMENT  MUST  BE  TAKEN  IN  FAVOR  OF 
THE  SUFFICIENCY  OF  THE  COMPLAINT,  AND  IF 
ANY  RELIEF  WHATEVER  WAS  POSSIBLE  THE 
CAUSE  SHOULD  HAVE  GONE  TO  TRIAL. 

This  is  an  appeal  from  an  order  granting  appellee's 
motion  to  dismiss  the  ancillary  and  supplemental 
bill  in  equity  filed  below  by  Tanforan  to  prevent  in- 
terference with  the  enforcement  of  the  judgment  of 
the  District  Court.  While  the  government  moved  for 
a  dismissal  on  the  ground  that  the  action  had  been 
concluded,  and  the  judgment  therein  had  been  satis- 
fied by  agreement  of  the  parties,  the  Court  below 
granted  the  motion  to  dismiss  on  procedural  grounds 
not  raised  by  the  appellee.  The  decision  of  this  Hon- 
orable Court  is  to  the  effect  that  the  restoration  agree- 
ment constituted  a  satisfaction  of  the  judgment.  The 
pleadings  of  Tanforan  set  forth  facts  which  are  not 
disputed  nor  controverted  by  the  government.  The 
undenied  allegations  are  that  the  restoration  agree- 
ment did  not  constitute  a  satisfaction  of  the  judg- 
ment and  that  the  parties  never  intended  that  the 
judgment  be  satisfied  insofar  as  the  right  of  Tan- 
foran to  restore  its  premises  were  concerned.  Upon 
a  motion  to  dismiss,  the  allegations  of  appellant's 
pleadings  must  be  deemed  true.  Under  the  allegations 
of  appellant's  pleadings  appellant  was  entitled  to  the 


equitable  relief  sought,  regardless  of  the  wording  of 
the  agreement  between  the  parties. 

A  motion  to  dismiss  is  in  the  nature  of  a  demurrer 
and  assumes  the  truth  of  the  allegations.  If  it  is  true, 
as  alleged  by  Tanforan,  that  the  restoration  agree- 
ment was  not  a  full  satisfaction  of  the  judgment 
(T.  R.,  p.  42),  that  the  whole  purpose  of  the  settle- 
ment was  to  shift  the  burden  of  expense  for  the  per- 
formance of  the  work  of  restoring  the  premises  from 
the  United  States  to  the  Tanforan  Company,  Ltd., 
and  it  was  always  ivell  understood  by  the  parties  to 
the  agreement  that  the  Tanforan  Company,  Ltd.,  ivas 
asserting  and  would  continue  to  assert  its  rights 
under  the  terms  of  the  judgment  entered  in  the  above- 
entitled  action  to  proceed  with  and  to  perform  and 
complete  the  work  of  restoration  (T.  R.,  p.  40),  and 
that  the  settlement  agreement  was  signed  and  exe- 
cuted by  the  Tanforan  Company,  Ltd.,  upon  the  un- 
derstanding and  assurance  that  nothing  contained 
therein  would  interfere  with  or  obstruct  its  right  to 
continue  the  work  of  restoring  its  property  and  in 
putting  its  premises  in  condition  so  that  they  could 
be  used  profitably  and  produce  an  income.  (T.  R.,  p. 
41),  and  if  the  other  allegations  contained  in  the 
complaint  and  affidavit  of  Guy  M.  Standifer  (T.  R., 
p.  38)  are  true,  (and  for  the  purpose  of  the  motion 
to  dismiss  they  must  be  taken  as  true)  then  it  can 
not  be  said  that  the  restoration  agreement  effected  a 
satisfaction  of  the  judgment.  Such  a  holding  is  dia- 
metrically opposed  to  the  allegations  of  appellant^s 
complaint  (admittedly  true). 


In  granting  the  motion  to  dismiss,  the  Court  below 
precluded  proof  of  the  facts  alleged,  which  facts,  if 
proven,  would  entitle  the  appellant  to  the  relief 
sought.  The  Court  below  did  not  decide,  as  did  this 
Honorable  Court,  that  the  restoration  agreement  con- 
stituted a  satisfaction  of  the  judgment.  It  granted 
the  motion  to  dismiss  on  the  ground  that  the  pro- 
cedure adopted  by  the  appellant  was  improper.  The 
memorandum  opinion  and  order  dismissing  appel- 
lant's application  says: 

"It  seems  hardly  necessary  to  point  out  that 
this  so-called  application  is,  in  truth,  a  complaint 
in  equity  in  which  Tanforan  Company,  Ltd.,  is 
the  plaintiff  and  the  United  States,  its  Civilian 
Production  Administration  and  officers,  agents 
and  employees  thereof,  are  defendants.  It  is 
wholly  unrelated,  in  substance,  to  the  case  of 
United  States  v.  Certain  Lands,  etc.  An  allega- 
tion in  the  complaint  that  the  Order  of  the  Civil- 
ian Production  Administration  was  *in  con- 
temptuous willful  disregard  of  the  judgment  and 
order  of  this  Court'  is  the  pleader's  erroneous 
conclusion,  which  is  refuted  by  the  obvious  fact 
that  Tanforan  Company,  Ltd.,  the  real  plaintiff 
herein,  predicates  its  prayer  for  relief  solely  on 
the  alleged  agreenfient  which  was  entered  into 
approximately  one  year  after  the  judgment  was 
entered.  Further  discussion  would  be  super- 
fluous." (Italics  ours). 

It  seems  clear  that  the  Court  below  believed  that 
the  relief  sought  should  have  been  set  up  in  an  inde- 
pendent suit  in  equity  and  that  Tanforan's  complaint 
was  unrelated  to  the  condemnation  suit.  The  appellant 
did  not  predicate  its  prayer  for  relief  on  the  alleged 
agreement  as  stated  in  the  opinion  of  the  lower  Court, 


It  clearly  and  unequivocably  based  its  prayer  for 
relief  upon  the  judgment  in  the  condemnation  suit. 
Jt  set  up  the  agreement  in  its  pleading  simply  to  place 
all  the  facts  before  the  Court  and  alleged  facts  which 
are  sufficient  to  justify  a  holding  that  the  restoration 
agreement  did  not  constitute  a  satisfaction  of  the 
judgment,  nor  bar  relief  to  the  appellant  under  the 
judgment. 

It  is  apparent  from  the  opinion  of  the  Court  below 
that  the  Court  believed  that  Tanforan's  application 
was  a  complaint  in  equity  in  which  Tanforan  Com- 
pany, Ltd.,  was  the  plaintiff  and  the  United  States 
and  its  agencies  the  defendants.  The  trial  Court  must 
have  believed  that  a  cause  of  action  was  stated  but 
that  it  had  no  proper  place  in  the  principal  con- 
demnation action.  We  respectfully  submit,  under  the 
authorities  cited  herein,  that  it  had  a  proper  place 
in  the  condemnation  action  and  that  an  independent 
suit  was  not  necessary.  That  being  true,  upon  a  mo- 
tion to  dismiss,  every  intendment  must  be  taken  in 
favor  of  the  complaint,  and  if  any  relief  whatever 
was  possible  the  cause  should  have  gone  to  trial. 

As  stated  in  Martin  v.  Brown,  294  F.  441 : 

"It  is  unnecessary  to  do  more  than  generalize 
upon  the  intendment  of  the  bill.  It  may  very  well 
be  that  the  charges  made  cannot  and  will  not  be 
substantiated;  that  it  may  develop,  upon  hear- 
ing, that  complainants  are  estopped  from  being 
accorded  the  relief  in  whole  or  in  part  to  which 
they  lay  claim;  but  this  Court  cannot  anticipate 
such  a  result,  particularly  when  the  trial  Court 
upon  the  face  of  its  ruling  concedes  that  a  case 
is  stated  against  some  of  the  defendants,  when 
such  finding  is  sustained  by  the  allegations  of  the 
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bill,  and  when  it  appears  that  all  of  the  defen- 
dants are  at  least  proper,  if  not  necessary,  parties 
to  a  determination  of  the  full  extent  of  the  relief 
which  may  flow  from  the  cause  of  action  stated.'* 

The  case  of  Duell  v.  Brewer,  92  F.  (2d)  59,  involved 
an  appeal  from  a  decree  in  equity  dismissing  a  bill 
for  insufficiency  upon  its  face.  The  Court  held  that 
every  intendment  must  be  taken  in  its  favor,  and  if 
any  relief  whatever  was  possible,  the  cause  should 
have  gone  to  trial,  and  the  Court  reversed  the  decree 
of  dismissal  and  remanded  the  cause. 

In  Rectangle  Ranche  Co.,  v.  Board  of  Commis- 
sioners, 96  F.  (2d)  825,  the  Court  said: 

'Trom  the  briefs  of  appellee  here  and  from  the 
proceedings  below  it  is  quite  plain  that  the  peti- 
tion was  dismissed  not  because  of  the  view  that 
it  failed  to  state  a  cause  of  action,  but  because  of 
the  insistence  of  the  motion  and  in  the  argument 
in  support  of  it  that  the  deed  to  Rose  made  before 
the  suit  was  filed  had  rendered  the  controversy 
moot. 

''We  agree  with  appellant  that  the  effect  of 
this  ruling  was  to  determine  the  merits  against 
it,  not  after  a  hearing,  but  upon  preliminary 
motion.  As  the  plaintiff's  bill  stood,  it  presented 
a  real  controversy  within  the  jurisdiction  of 
the  Court,  the  determination  of  which  required 
a  hearing  on  the  merits,  or  at  least  a  determina- 
tion of  whether  there  was  equity  in  the  bill.  The 
motion  the  Court  sustained  was  a  motion  to  dis- 
miss, not  for  want  of  equity  in  the  bill,  but  for 
want  of  jurisdiction.  None  of  the  matters  pre- 
sented in  the  motion  went  to  or  affected  the 
Court's  jurisdiction.  It  was  error  to  sustain  it. 

"It  will  not  do,  as  appellee  argues,  to  urge 
upon  us  that  the  bill  ought  to  have  been  and  was 
dismissed  for  want  of  equity.  It  is  perfectly  clear 
that  it  was  not.  On  its  face  the  order  in  terms 


declares  that  the  bill  was  dismissed  because  the 
motion  of  April  20,  1937,  to  dismiss  for  want  of 
jurisdiction,  was  sustained. 

"We  do  not  decide,  the  matter  is  not  properly 
before  us  for  decision,  whether,  if  the  matters 
relied  on  by  defendant  were  all  set  out  in  the  bill, 
a  cause  of  action  in  equity  would  be  stated.  We 
merely  decide  that  it  was  error  to  dismiss  the  bill 
for  want  of  jurisdiction,  and  we  remand  the 
cause  for  further  and  not  inconsistent  proceed- 
ings. We  make  no  direction  as  to,  or  limitation 
upon,  the  further  action  of  the  Court,  except  that 
the  case  may  not  be  dismissed  for  want  of  juris- 
diction, but  must  be  retained  to  be  determined 
on  its  merits  as  they  appear  from  the  bill  and  the 
proofs,  if  any,  offered  in  its  support." 

In  J.  Dreher  Corporation  v.  Delco  Appliance  Cor- 
poration, 93  F.  (2d)  275,  the  Court  held  that  whether 
a  contract  was  definite  enough  to  be  enforced  would 
not  be  determined  on  appeal  from  a  judgment  dis- 
missing the  complaint  for  insufficiency  on  its  face  in 
an  action  brought  for  the  breach  of  such  contract 
since  that  was  not  a  defect  which  could  be  reached  by 
challenge  to  the  pleadings. 

In  the  case  at  bar  the  effect  of  the  lower  Court's 
ruling  is  to  determine  the  merits  of  Tanforan's  ap- 
plication against  Tanforan,  not  after  a  hearing,  but 
upon  a  preliminary  motion  to  dismiss.  Such  a  ruling 
and  such  a  result  should  not  be  permitted  by  this 
Honorable  Court  and  a  rehearing  should  be  granted 
to  correct  this  error. 
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THE  SETTLEMENT  AGREEMENT  DID  NOT  EFFECT  A 
RELEASE  OR  WAIVER  OF  THE  RIGHT  OF 
TANFORAN  COMPANY  TO  RESTORE  ITS  PROPERTY 
AS  PROVIDED  FOR  IN  THE  FINAL  JUDGMENT  AND 
DID  NOT  CONSTITUTE  A  SATISFACTION  OF  SAID 
JUDGMENT. 

The  allegations  of  the  un denied  ancillary  bill  filed 
by  Tanforan  would  support  a  finding  that  the  agree- 
ment did  not  constitute  a  satisfaction  of  the  judg- 
ment. We  have  completely  discussed  in  appellant's 
opening  brief  the  proposition  that  appellant's  right 
to  restore  its  property  was  a  part  of  the  consideration 
awarded  to  it  in  the  main  case  for  the  taking  thereof 
and  that  its  right  to  this  compensation  is  protected 
both  by  the  judgment  and  the  Fifth  Amendment.  The 
right  of  appellant  to  restore  its  property  must  be  dis- 
tinguished from  the  obligation  imposed  upon  the 
United  States  to  pay  for  the  expense  of  doing  the  work 
of  restoration.  The  burden  of  this  expense  was  an 
obligation  imposed  upon  the  United  States,  which 
is  separate  and  distinct  from  the  right  of  restoration 
which  was  awarded  to  the  Tanforan  Company.  The 
release  in  the  instant  case  does  no  more  than  to  wit- 
ness the  full  satisfaction  "of  the  obligation  of  the 
government  to  restore"  appellant's  property  and  to 
''remise,  release  and  forever  discharge  the  govern- 
ment, its  officers,  agents  and  employees,  from  any  and 
all  manner  of  actions,  liabilities  and  claims  against 
the  government,  its  officers,  agents  and  employees, 
for  the  restoration  of  said  property,  etc." 
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These  words  purport  to  do  nothing  more  than  to 
relieve  the  government  of  its  obligations  and  to  re- 
lease it  from  any  claims  against  it  which  might  arise 
out  of  the  subject  matter  of  the  agreement.  There  is 
nothing  in  the  agreement  which  either  expressly  or 
by  implication  purports  to  waive  the  right  of  the  ap- 
pellant to  restore  its  property  in  accordance  with 
the  provisions  of  the  decree.  In  fact,  the  officers  of 
the  Navy  who  drew  up  this  agreement  and  who 
executed  it  on  behalf  of  the  government  affirm  in 
writing  that  the  express  understanding  between  the 
parties  was  expressly  to  the  contrary.  The  rule  of 
construction  as  applied  to  a  written  release  is  stated 
in  54  C.  J.  1241: 

"A  release  should  be  construed  from  the  stand- 
point of  the  parties  at  the  time  of  its  execution, 
and  in  the  light  of  their  relations  and  their  situa- 
tion at  the  time  it  was  formulated,  and  of  the 
circumstances  which  surrounded  the  transaction; 
and  extrinsic  evidence  is  admissible  to  show  the 
surrounding  circumstances  and  the  nature  of 
the  transaction  to  which  the  release  was  designed 
to  apply."  (Citing  many  cases.) 

It  is  a  fundamental  rule  of  law  that  the  general 
words  in  a  release  are  restricted  and  controlled  by 
any  limiting  language  contained  in  recitals  in  the 
release  which  expresses  more  specifically  the  inten- 
tion of  the  parties.  The  general  rule  in  this  regard  is 
stated  in  45  Am.  Jur.  692  et  seq.,  in  Sections  28  and 
29,  and  one  of  the  cases  cited  in  support  of  the  text 
is  Van  Slyke  v.  Van  Slyke  (N.  J.)  78  Atl.  179,  31  L. 
R.  A.  N.  S.  778. 
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In  the  Van  Slyke  case  a  controversy  existed  between 
Evert  Van  Slyke  and  others  in  regard  to  certain  pro- 
bate proceedings  and  other  matters.  These  contro- 
versies vv^ere  settled  by  the  execution  of  a  release 
which  is  set  out  in  full  in  the  opinion.  The  language 
of  the  release  is  as  comprehensive  as  it  is  possible  to 
make  it.  Evert  Van  Slyke  agreed  on  behalf  of 

''myself,  my  heirs,  executors,  administrators 
and  assigns,  to  remise,  release  and  forever  dis- 
charge" the  releasees  ''from  all  and  all  manner 
of  action  and  actions,  cause  and  causes  of  action, 
suits,  debts,  dues,  sums  of  money,  accounts, 
reckonings  .  .  .  claims  and  demands  whatsoever, 
in  law  or  in  equity,  which  against  them  I  ever 
had,  now  have,  or  which  my  heirs,  executors,  ad- 
ministrators or  assigns  hereafter  can,  shall,  or 
may  have  for,  upon,  or  by  reason  of  any  matter, 
cause  or  thing  whatsoever"  etc. 

After  the  release  was  executed  the  administrator 
of  Evert  Van  Slyke  brought  suit  against  the  adverse 
parties  to  collect  a  promissory  note. 

The  trial  Court  upheld  the  release  as  effective  to 
cancel  the  claim  asserted  on  the  note,  and  this  holding 
was  reversed  in  the  Supreme  Court.  The  Court  quotes 
from  Rich  v.  Lord,  18  Pick.  325: 

"General  words,  though  the  most  broad  and 
comprehensive,  are  to  be  limited  to  particular 
demands,  where  it  manifestly  appears,  by  the 
consideration,  by  the  recital,  by  the  nature  and 
circumstances  of  the  several  demands  to  one  or 
more  of  which  it  is  proposed  to  apply  the  release, 
that  it  was  so  intended  to  be  limited  by  the 
parties.  And  for  the  purpose  of  ascertaining  that 
intent  every  part  of  the  instrument  is  to  be  con- 
sidered. 


13 

Practically  the  same  conclusion  as  that  above  stated 
was  reached  in  the  case  of  Texas  and  Pacific  Railway 
V.  Dashiell,  198  U.  S.  521,  49  L.  Ed.  1150.  There  an 
individual  who  was  injured  in  an  accident  signed  a 
release  which  recited  in  part: 

"I  hereby  release  and  acquit  and  by  these  pres- 
ents bind  myself  to  indemnify  and  forever  hold 
harmless  said  Texas  and  Pacific  Railway  Com- 
pany from  and  against  all  claims,  demands,  dam- 
ages, and  liability,  of  any  and  every  kind  or 
character  whatsoever,  for  or  on  account  of  the 
injuries  and  damages  sustained  by  me  in  the 
manner  and  upon  the  occasion  aforesaid  and 
arising  or  accruing  or  hereafter  to  arise  or  accrue 
in  any  way  therefrom." 

The  release  went  on  to  specify  the  particulars  in 
which  this  person  had  been  injured.  Thereafter  the 
party  signing  the  release  brought  an  action  in  dam- 
ages against  the  railway  company  for  the  injuries  he 
had  suffered  in  the  accident  mentioned  in  the  release 
but  which  were  not  specifically  enumerated  on  the 
face  of  the  release.  The  United  States  Supreme  Court 
held  that  the  enumeration  of  specific  injuries  listed 
in  the  release  limited  the  general  language  contained 
therein,  and  the  release  was  not  effective  as  to  any 
injuries  except  those  which  were  expressly  described 
on  its  face.  The  Court  said : 

"And  the  rule  of  construction  should  not  be 
overlooked  that  general  words  in  a  release  are  to 
be  limited  and  restricted  to  the  particular  words 
in  the  recital.  The  rule  is  illustrated  by  the  case 
of  Union  Pacific  Railroad  Company  v.  Artist,  60 
Fed.  365,  23  L.  R.  A.  581." 
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Common  sense  tells  us  that  the  rule  above  stated 
is  the  only  one  whereby  an  equitable  result  can  be 
secured.  However,  in  the  instant  case  it  is  not  neces- 
sary to  go  to  the  full  extent  of  the  rule  referred  to. 
In  the  instant  case  the  owner,  who  is  the  appellant 
here,  releases  none  of  its  own  rights  as  established 
by  the  decree,  but  only  an  obligation  which  that  decree 
imposes  on  the  United  States  government.  It  specifies 
that  the  release  applies  only  to  "all  manners  of 
actions,  liability  and  claims  against  the  government" ; 
that  is,  it  releases  its  right  to  take  affirmative  action 
against  the  government  which  is  designed  to  require 
the  government  to  bear  the  burden  of  expense  con- 
sequent upon  the  performance  of  the  work  of  restora- 
tion. 

It  is  an  elemental^  rule  of  law  that  every  contract 
contains  an  implied  covenant  of  good  faith  and  fair 
dealing  between  the  parties.  This  implied  covenant 
stems  from  the  principle  that  the  courts  expect  and 
demand  that  parties  solemnly  executing  agreements 
shall  observe  the  rules  of  common  honesty  and  fair 
dealing  and  that  one  of  the  parties  will  not  resort  to 
sharp  practice  in  order  to  deprive  the  other  party  of 
the  benefits  which  the  agreement  is  supposed  to  con- 
fer upon  him.  See  LaSheele  v.  Armstrong,  263  N.  Y. 
79,  188  N.  E.  163-7.  There  the  New  York  Court  of 
Appeals  declared: 

"In  every  contract  there  is  an  implied  covenant 
that  neither  party  shall  do  anything  which  will 
have  the  effect  of  destroying  or  injuring  the 
rights  of  the  other  party  to  receive  the  fruits  of 
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a  contract,  which  means  that  in  every  contract 
there  is  an  implied  covenant  of  good  faith  and 
fair  dealing." 

The  same  rule  is  accepted  by  the  Supreme  Court 
of  the  State  of  California.  See  Tanner  v.  Title  Insur- 
ance, 20  Cal.  (2d)  814  at  825: 

''Every  contract  contains  an  implied  covenant 
on  the  part  of  each  party  not  to  prevent  or  hinder 
performance  by  the  other  party.  (Williston  on 
Contracts,  Vol.  5,  Sec.  129-a)" 

When  Tanforan  Company  entered  into  an  agree- 
ment which  saved  the  United  States  government  over 
$533,000.00  and  relieved  it  from  a  burdensome  duty, 
it  was  entitled  to  receive  the  fruits  of  this  agreement ; 
the  benefits  of  its  bargain.  It  is  acknowledged  that  the 
intention  of  the  agreement  and  the  purpose  of  the 
Tanforan  Company  in  the  making  it  (concurred  in 
by  the  United  States  through  its  agents)  was  to  effect 
a  more  immediate  and  speedy  completion  of  the  work 
of  restoration.  This  was  the  consideration,  the  quid 
pro  quo  which  the  Tanforan  Company  was  to  receive. 
That  fact  is  admitted  by  the  agents  of  the  Civilian 
Production  Administration  themselves,  for  its  Com- 
pliance Commissioner  rendered  a  written  decision  on 
the  application  of  this  appellant  to  be  permitted  to 
proceed  to  do  this  work,  which  is  quoted  in  part  in  our 
ancillary  bill  (T.  R.,  p.  16)  and  reads  as  follows: 

"It  thus  appears  that  the  United  States,  and  I 
do  not  here  distinguish  between  agencies  and  de- 
partments, has  induced  the  Company,  for  the 
distinct  benefit  of  the  United  States,  to  accept  a 
settlement  and  has  permitted  the  Company  to 
commit  itself    by    resuming    possession    of    the 


16 

premises  and  doing  a  large  amount  of  work,  the 
United  States  being  fully  advised  that  the  impel- 
ling consideration  leading  the  Company  to  accept 
the  settlement  was  the  expectation  of  being  able 
to  restore  the  premises  quickly  so  as  to  have  the 
use  of  them  by  October  12,  1946.  The  United 
States  has,  in  large  part,  received  its  quid  pro  quo 
under  the  settlement." 
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ASSUMING  THAT  THE  RESTORATION  AGREEMENT 
WAS,  IN  EFFECT,  A  SATISFACTION  OF  JUDGMENT, 
THE  FACTS  PLEADED  BY  APPELLANT  IN  ITS 
COMPLAINT  WOULD  JUSTIFY  THE  SETTING  ASIDE 
OF  SUCH  SATISFACTION  FOR  WANT  OR  FAILURE 
OF  CONSIDERATION  OR  FOR  MISTAKE  OR  FOR 
NON-PERFORMANCE  OF  A  CONDITION. 

Assuming,  without  conceding,  that  the  restoration 
agreement  could  be  considered  a  satisfaction  of  the 
judgment  in  the  condemnation  suit,  an  application 
to  set  aside  such  a  satisfaction  of  judgment  would  be 
proper  in  the  same  suit,  and  an  independent  suit  for 
that  purpose  would  not  be  necessary  or  proper. 

In  the  case  of  Argue  v.  Wilson,  3  Cal.  App.  (2d) 
635,  a  satisfaction  of  judgment  which  was  entered 
was  set  aside  upon  motion  to  vacate  such  satisfaction 
of  judgment  in  the  same  case.  The  Court  held  that  the 
order  setting  aside  the  satisfaction  of  judgment  was 
properly  made  in  the  immediate  action  in  which  the 
judgment  was  entered. 

In  Clark  v.  Johnston,  49  Cal.  App.  315,  the  Court 
held: 

"Of  course  a  party  to  the  record  may  have  a 
satisfaction,  entered  in  fraud  of  his  rights,  set 
aside  on  motion  in  the  immediate  action  in  which 
the  judgment  is  entered.  (Hag gin  v.  Clark,  61 
Cal.  1)" 

In  Kinnison  v.  Guaranty  Liquidating  Corp.  18  Cal. 
(2d)  256,  the  Court  said; 

"It  is  settled  that  where  a  satisfaction  of  judg- 
ment has  been  erroneously  entered,  it  may  be 
cancelled  either  upon  motion  made  in  the  original 


18 

action,  or  by  means  of  an  independent  action  in 
equity  between  the  parties." 

See  also: 

Merguire  v.  O'Donnell,  139  Cal.  6; 

15  Cal.  Jut.  273; 

2  Freeman,  Judgments,  Fifth  Ed.,  p.  2410  et  seq. 

51  A.  L.  R.  243. 

The  cases  are  legion  which  hold  that  a  satisfaction 
of  judgment  may  be  vacated  in  the  immediate  action 
for  any  of  the  following  grounds:  fraud,  duress,  un- 
due influence,  mistake,  lack  or  failure  of  considera- 
tion, and  non-performance  of  condition. 

In  the  case  at  bar  the  allegations  of  the  appellant's 
ancillary  bill  in  equity  would  justify  a  finding  that 
the  satisfaction  of  judgment  (assuming  the  agree- 
ment to  be  a  satisfaction  of  the  judgment)  was  entered 
into  through  mistake  and,  therefore,  could  be  set 
aside  and  the  relief  prayed  for  granted. 

51  A.  L.  R.  248. 

The  facts  pleaded  would  also  support  a  finding  that 
there  was  a  lack  or  failure  of  consideration  justifying 
the  same  relief.  See  cases  cited  in  51  A.  L.  R.  253. 

The  same  facts  would  justify  the  same  relief  for 
non-performance  of  a  condition.  Where  a  judgment 
is  satisfied  on  condition  that  certain  things  will  be 
done  and  there  is  a  breach  thereof,  the  parties  satisfy- 
ing the  judgment  can  have  the  satisfaction  set  aside. 
See  cases  cited  51  A.  L.  R.  254.  See  also: 

49  C.  J.  S.,  Sec.  584,  page  1069; 
34  C.  J.,  Sec.  1132,  page  734. 
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In  the  case  at  bar  if  the  agreement  constituted  a 
satisfaction  of  judgment,  the  judgment  was  satisfied 
only  in  consideration  of  the  payment  of  certain  sums, 
the  transfer  of  certain  property,  and  the  retention 
of  the  right  to  restore  the  property.  If  the  right  to 
restore  the  property  is  taken  away  or  for  some  reason 
can  not  be  had,  the  satisfaction  should  be  set  aside 
upon  application  of  the  party  in  whose  favor  the 
judgment  runs — in  this  case  Tanforan  Company, 
Ltd. 

If,  instead  of  summarily  granting  the  government's 
motion  to  dismiss,  the  lower  Court  had  received  evi- 
dence of  the  facts  and  circumstances  surrounding  the 
execution  of  the  agreement  and  had  found  that  there 
w^as  a  lack  or  failure  of  consideration  or  that  the 
agreement  was  entered  into  under  mistake  or  that 
there  was  a  non-performance  of  a  condition  which 
constituted  the  motivating  consideration  for  the  exe- 
cution of  the  agreement,  the  Court  had  the  power  and 
jurisdiction  in  the  immediate  action  to  so  find  and  to 
declare  that  the  settlement  agreement  or  * 'satisfac- 
tion" be  cancelled  and  set  aside  and  that  the  govern- 
ment be  restored  in  status  quo  by  restoration  of  the 
consideration  received  by  Tanforan  Company  from 
the  government  and  that  the  judgment  be  reinstated 
and  declared  to  be  in  full  force  and  effect.  Under  such 
a  decision  by  the  lower  Court  Tanforan  Company 
could  have  compelled  restoraton  of  its  premises  at 
the  government's  expense  and  free  from  interference 
by  the  Civilian  Production  Administration,  as  work 
performed  by  the  Navy  would,  of  course,  be  exempt 
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from  the  effect  of  the  regulations  of  the  Civilian  Pro- 
duction Administration.  The  District  Court  simply 
misinterpreted  the  true  nature  of  the  appellant's  bill 
in  equity,  misinterpreted  it  as  an  application  for 
relief  under  the  contract,  rather  than  under  the  judg- 
ment, as  it  clearly  was,  and  gi^anted  the  government's 
motion  to  dismiss  and  was  in  error  in  so  doing. 

The  appellant  was  entitled  to  have  the  error  of  the 
lower  Court  corrected  by  this  Honorable  Court,  and 
we  respectfully  submit  that  it  was  not  within  the 
province  of  this  Honorable  Court  on  appeal  to  hold  for 
itself  that  the  agreement  constituted  a  satisfaction 
of  the  judgment  and  afRrm  an  order  made  in  the 
Court  below  upon  other  grounds. 

There  was  no  holding  in  the  Court  below  that  the 
restoration  agreement  constituted  a  satisfaction  of 
judgment.  That  was  not  the  ground  for  the  lower 
Court's  holding.  That  the  ruling  of  the  lower  Court 
was  in  error  in  taking  this  view  is  unquestionable 
under  the  authorities  cited  in  appellant's  opening 
brief,  the  effect  of  which,  we  respectfully  submit, 
this  Honorable  Court  completely  ignored. 

The  opinion  of  this  Honorable  Court  states  that 
there  is  an  entire  absence  of  any  showing  of  sharp 
practice  on  the  part  of  the  government  in  arriving 
at  the  settlement.  This  statement  implies  that  if  there 
had  been  a  showing  of  sharp  practice,  equity  would 
give  relief  from  the  apparent  effect  of  the  document. 
Sharp  practice  is  not  the  only  ground  for  relief  in 
equity.  Equity  recognizes  other  grounds,  such  as  mis- 
take and  lack  or  failure  of  consideration.  These  are 
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the  grounds  pleaded  by  Tanforan.  One  can  always  go 
behind  the  wording  of  a  document  to  explain  its  effect 
and  the  true  intent  of  the  parties.  Failure  of  con- 
sideration justified  the  vacating  of  a  satisfaction  of 
judgment.  2  Freeman  Judgments,  Section  1166,  page 
2413. 

The  case  of  Braselton  v,  Vokal,  53  Cal.  App.  582, 
was  an  action  to  compel  the  conveyance  of  real  prop- 
erty. Plaintiff's  action  was  based  upon  a  written 
option  given  by  the  defendant  for  a  recited  considera- 
tion of  $10.00  paid.  It  was  held  that  the  defendant 
might  prove  by  oral  evidence  that  there  was  no  con- 
sideration for  the  option.  The  Court  said: 

'That  the  law  in  California  permits  parol  proof 
to  show  the  want  of  consideration  in  written 
executory  contracts  is  beyond  question." 

In  Royer  v.  Kelly,  174  Cal.  70,  the  Court  says: 

'The  recitals  of  the  two  agreements  furnish 
presumptive  evidence  of  a  valuable  consideration. 
But  the  rule  is  that  the  parties  are  not  stopped 
by  recitals  in  agreements  with  respect  to  its  con- 
sideration. The  consideration,  or  the  want  of 
consideration,  may  always  be  shown  by  extrinsic 
evidence  for  the  purpose  of  impeaching  a  con- 
tract, notwithstanding  that  it  states  facts  which 
show  a  valuable  consideration.  (Citing  cases). 
The  question  must,  therefore,  be  determined  by 
an  examination  of  the  evidence."  (Emphasis 
ours) 

See  also: 

Stanton  v.  Weldy,  19  Cal.  App.  374; 

Chaffee  v.  Browne,  109  Cal.  211; 

National  Hardware  Co.  v.  Sherwood,  165  Cal.  1 ; 

Richardson  v.  Lamp,  209  Cal.  668; 

79  U.  of  Pa.  L.  Rev.  227. 
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If  there  is  a  failure  of  consideration,  oral  evidence 
is  admissible  to  prove  it.  See 

Massie  v.  Chatom,  163  Cal.  772; 
Jefferson  v.  Heivitt,  103  Cal.  624. 

Likewise,  oral  evidence  is  admissible  to  prove  mis- 
take, duress,  or  undue  influence,  lack  of  capacity,  etc., 
although  the  document  is  in  writing.  The  law  is  very 
clear  to  that  effect. 

In  the  case  at  bar  the  allegations  of  the  pleadings 
of  appellant  set  out  facts  which,  if  established,  would 
afford  relief  to  the  appellant  from  the  apparent  effect 
of  the  terms  of  the  restoration  agreement.  These  facts 
for  the  purpose  of  the  motion  to  dismiss  miist  be  taken 
as  true.  We  respectfully  submit,  therefore,  that  on 
appeal  from  an  order  granting  a  motion  to  dismiss 
the  Court  should  not  for  itself  decide  the  ultimate 
fact.  Can  it  be  urged  that  if  upon  a  trial  of  the  issues, 
both  parties  were  to  come  into  court  and  admit  that 
the  restoration  agreement  was  not  a  satisfaction  of 
the  judgment,  and  that  it  was  not  so  intended,  and 
that  there  was  a  failure  of  consideration  or  a  mis- 
take of  fact  or  of  law,  that  the  Court  would,  never- 
theless, in  spite  of  such  evidence  and  complete  agree- 
ment of  the  parties  as  to  the  effect  of  the  agreement, 
hold  to  the  contrary  and  that  the  agreement  was  a 
satisfaction?  How  then,  with  an  issue  of  fact  raised 
by  Tanforan's  pleading,  can  this  Court  determine 
the  effect  of  the  agreement  and  decide  the  facts? 

The  decision  of  the  Circuit  Court  seems  to  hold, 
in  effect,  that  notwithstanding  the  uncontroverted 
allegations  of  fact  that  the  agreement  was  not  in- 
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tended  to  constitute  a  release  of  the  right  of  Tanforan 
Company  to  restore,  the  trial  Court  would  be  com- 
pelled to  hold  otherwise.  The  restoration  agreement 
was  executed  by  Tanforan  upon  the  assumption  that 
it  would  be  permitted  to  immediately  restore  the 
track.  If  Tanforan  had  known  that  it  could  not  re- 
store, it  certainly  would  not  have  entered  into  the 
agreement  and  would  have  continued  to  accept  $80,- 
000.00  per  year  rental  until  the  track  was  restored 
by  the  government  in  accordance  with  the  decree. 

The  principal  consideration  for  the  execution  of 
the  agreement  by  Tanforan  was  its  belief  that  it 
could  immediately  restore  the  premises.  The  govern- 
ment knew  that  that  was  the  assumption  of  Tan- 
foran and  the  prime,  motivating  consideration  for  the 
execution  of  the  agreement  by  Tanforan.  If  that 
consideration  failed  or  if  there  was  a  mistake  of  fact 
or  of  law,  Tanforan  Company  would  be  entitled  to 
relief.  The  allegations  of  its  pleadings  established 
such  facts.  The  facts  are  not  denied  or  contradicted, 
and  they  must  be  assumed,  for  the  purpose  of  the 
motion  to  dismiss,  to  be  true.  The  authorities  support 
the  position  of  appellant,  but  the  decision  of  the  Cir- 
cuit Court  completely  ignores  the  effect  of  the  ad- 
mitted facts  and  the  authorities  cited  by  appellant  in 
holding  that  the  agreement  is  a  satisfaction  of  the 
judgment,  and  that  appellant  is  without  remedy. 

The  Court  below  did  not  hold  that  the  agreement 
was  a  satisfaction  of  judgment.  The  Court  below 
held  that  the  procedure  taken  by  appellant  was  in- 
correct.    In  our  opening  brief  on  appeal  we  have 
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shown  conclusively,  and  it  is  conceded  by  the  govern- 
ment, that  the  procedure  taken  by  Tanf  oran  Company 
was  correct.  Now  we  find  the  Circuit  Court  on  appeal 
upholding  the  decision  on  a  totally  different  ground. 
Wherefore  we  respectfully  submit  that  a  rehear- 
ing of  this  cause  be  granted  and  that  the  order  of  the 
lower  Court  dismissing  the  complaint  be  reversed, 
and  that  the  matter  be  referred  to  the  Court  below 
for  a  trial  of  the  issues  of  fact  presented  by  appel- 
lant's complaint. 

Respectfully  submitted, 

James  F.  Boccardo 

Attorney   for  Appellant. 
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STATEMENT 

Appellee,  Chi  Yan  Cham  Louie,  Chinese,  then  18 
years  of  age,  was  admitted  to  the  United  States  at  the 
Port  of  Seattle  on  June  17,  1927,  as  the  minor  daugh- 
ter of  H.  F.  Cham,  Chinese,  then  and  continuously 
since  prior  to  July  1,  1924,  having  been,  a  domiciled 
merchant  at  Portland,  Oregon,  duly  admitted  to  the 
United  States  under  Article  II  of  our  Treaty  with 
China  of  November  17,  1880. 

STATEMENT  OF  THE  CASE 

Appellee  is  here  in  response  to  the  Government's 
challenge  to  the  Order  of  naturalization  granted  her 
by  the  Honorable  Lloyd  L.  Black,  Judge  of  the  United 


States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division.  This  challenge  the 
Government  bases  upon  the  theory  that  appellee's 
original  admission  was  under  the  Act  of  Congress  of 
May  6,  1924,  rather  than  under  Article  II  of  the 
Treaty  of  1880,  and  that  such  admission  was  not  for 
permanent  residence. 

ARGUMENT 

We  think  it  well,  on  the  threshold  of  the  argument, 
to  be  reminded  that  the  expressed  two-fold  purpose  of 
the  treaty  was:  First,  to  ''limit  or  suspend,  but  not  to 
absolutely  prohibit"  the  coming  of  Chinese  laborers; 
second,  to  exempt  all  other  classes  from  this  limita- 
tion; which  (second)  provision  the  treaty  emphasizes 
in  this  express  language — "other  classes  not  being  in- 
cluded in  the  limitations." 

This  right  of  unrestricted  residence  of  all  ''other" 
classes  is  "copper-rivited"  by  the  treaty  in 

"Article  II 
"Chinese  subjects,  whether  proceeding  to  the 
United  States  as  students,  merchants,  or  from 
curiosity,  together  with  their  body  and  house- 
hold servants,  and  Chinese  laborers  who  are  now 
in  the  United  States  shall  be  allowed  to  go  and 
come  of  their  own  free  ivill  and  accord,  and  shall 
he  accorded  all  the  rights,  pHvileges,  immunities 
and  exemptions  which  are  accorded  to  the  citizens 
and  subjects  of  the  most  favored  nation."  (Italics 
ours) 

"Free  wilF'  is  defined  in  Webster's  Law  Dictionary 
as  the  powei*  of  directing  our  own  action  without 
constraint  by  necessity  or  fate;  voluntariness;  spon- 
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taneoness.  'Tree"  is  defined  in  Black's  Law  Dictionary 
as  not  subject  to  legal  restraint  of  another.  ''Un- 
restrained; having  power  to  follow  the  dictate  of  his 
own  will;  not  subject  to  the  dominion  of  another.  En- 
joying full  civic  rights." 

"Will"  is  defined  in  Black's  Law  Dictionary  as 
wish ;  desire ;  pleasure ;  inclinational ;  choice ;  the  facil- 
ity of  conscious,  especially  of  deliberate,  action. 

"Immunity"  is  defined  by  the  dictionary  as  freedom 
from  duty  or  penalty. 

It  would  be  difficult  to  find  words  to  more  definitely 
define  any  human  being  as  a  completely  free  agent 
in  his  movements  than  the  words  here  used. 

Pertinent  to  the  point  that  our  policy  of  the  period 
on  the  subject  was  directed  against  Chinese  laborers 
only,  is  the  veto  message  of  then  President  Hayes  of 
March  1,  1879,  returning  to  the  Congress  a  measure 
"To  restrict  the  immigration  of  Chinese  to  the  United 
States,"  the  act  applying  indiscriminately  to  Chinese 
of  all  classes. 

The  President's  study  of  the  subject  developed  the 
fact  that  Chinese  were  brought  here  as  contract  la- 
borers— "a  servile  importation" — as  the  President  put 
it  (Messages  and  Papers  of  the  Presidents,  by  Rich- 
ardson) Vol.  VII,  page  514,  at  page  517. 

This  was  the  atmosphere  in  which  the  year  follow- 
ing was  brought  to  conclusion  our  treaty  with  China 
of  1880  limiting  the  admission  of  Chinese  to  laborers, 
extending  to  all  other  Chinese  the  right  "to  go  and 
come  of  their  own  free  will  and  accord." 

Without  raising  the  question  of  good  faith  in  this 


action,  or  even  entertaining  an  interrogative  thought 
in  that  direction,  it  seems  strange  that  after  two- 
thirds  of  a  century  of  continued  recognition  of  those 
of  appellee's  class  as  permanent  residents,  there  should 
now  be  selected  as  the  victim  of  an  inquiry  this  ap- 
pellee, of  whom  Judge  Black  in  his  oral  decision  said : 
'Trom  the  standpoint  of  public  policy,  a  girl 
who  came  here  as  a  minor  in  1927  as  the  daugh- 
ter of  a  Chinese  merchant  who  came  here  long 
before  under  the  treaty,  and  who  married  an 
American  citizen  in  1941,  is  certainly  as  prom- 
ising material  for  good  citizenship  as  one  who 
came  to  the  United  States  yesterday  as  an  im- 
migrant." 

And  Judge  Black  followed  with  this  further  observa- 
tion which  we  commend  to  the  court : 

''Under  the  decisions  of  the  Supreme  Court  of 
the  United  States  and  of  the  Circuit  Court  of 
Appeals  as  I  read  them,  and  the  obligations  we 
have  to  comply  with  the  spirit  of  the  treaty,  it 
seems  to  me  both  legally,  and  in  honor  as  a  mat- 
ter of  public  policy,  this  petitioner  should  be  per- 
mitted to  take  the  examination  touching  upon  her 
knowledge  of  the  Constitution  and  laws  of  the 
land/' 

Judge  Black  in  this  expression  adopted  the  char- 
acterization by  the  eminent  Mr.  Justice  Holmes  of  a 
treaty  as  the  nation's  highest  engagement,  his  lan- 
guage being: 

"Acts  of  Congress  are  the  supreme  law  of  the 
land  only  when  made  in  pursuance  of  the  Con- 
stitution; while  treaties  are  declared  to  be  such 
when  made  under  the  authority  of  the  United 
States." 


Missouri  v.  Holland,  252  U.S.  415. 

The  clearly  expressed  purpose  of  this  treaty  is  to 
exempt  from  its  limitations  all  classes  of  Chinese 
other  than  laborers. 

"A  treaty  is  to  be  executed  in  the  utmost  good 
faith,  with  a  view  of  making  effective  the  pur- 
pose of  the  high  contracting  parties." 

Sullivan  v.  Kidd,  254  U.S.  433. 
And  is  to  be  construed  favorably  to  the  rights  claimed 
under  it: 

"A  treaty  is  to  be  construed  in  a  broad  and 
liberal  spirit,  and  where  two  constructions  are 
possible,  one  restrictive  of  the  rights  that  may 
be  claimed  under  it  and  the  other  favorable  to 
them,  the  latter  is  to  be  preferred." 

Asakura  v.  Seattle,  265  U.S.  332. 

Likewise,  because  of  the  comparative  strength  of 
these  contracting  nations,  any  doubt  as  to  construc- 
tion of  the  treaty  is  to  be  resolved  in  favor  of  China : 
"A  treaty  between  a  superior  and  an  inferior 
nation  should  be  construed  in  favor  of  the  latter." 

Choctaw  Nation  v.  United  States,  119  U.S.  1. 

On  the  subject  of  the  "Constitutional  duty  of  the 
President  to  recommend  to  the  consideration  of  Con- 
gress" such  measures  as  he  may  judge  necessary," 
President  Grover  Cleveland  in  a  message  to  the  Con- 
gress of  March  1,  1886,  said: 

"In  no  matters  can  the  necessity  of  this  be  more 
evident  than  when  the  good  faith  of  the  United 
States  under  the  solemn  obligation  of  treaties 
with  foreign  powers  is  concerned." 

Messages  and  Papers  of  the  Presidents,  by 
Richardson,  Vol.  VIII,  page  383. 
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Throughout  the  existence  of  our  government  it  has 
been  our  commendable  policy  to  encourage  citizenship 
of  aliens: 

''In  view  of  the  fact  that  these  people  seek  the 
United  States  for  the  purpose  of  establishing 
themselves  and  of  acquiring  American  citizen- 
ship, it  would  seem  to  be  the  office  of  wise  state- 
manship  to  facilitate  their  admission  and  to  pro- 
vide for  their  incorporation  into  the  body  politic 
as  speedily  as  may  be  prudent." 

Morse  on  ''Citizenship  by  Birth  and  Natur- 
alization"  (1881)  preface,  page  VIII. 

In  harmony  with  this  policy,  we  officially  provide 
schools  and  textbooks  in  its  promotion. 

This  right  to  naturalization  we  have  recently  ex- 
tended to  aliens  of  petitioner's  race.  In  what  good 
conscience  may  we  now  justify  administrative  restric- 
tions to  this  expressed  legislative  will?  Shall  we  lend 
legitimacy  to  that  familiar  flippant  phrase  "a  China- 
man's chance?" 

The  treaty  interpretation  as  here  contended  for 
is  supported  by  an  unbroken  line  of  judicial 
decisions  beginning  with  the  Mrs.  Gui  Lim  case,  176 
U.S.  459,  practically  contemporaneously  with  the 
treaty  conclusion. 

In  that  case  the  court  held  that  the  treaty  exemp- 
tion of  merchants  from  its  restrictive  provisions,  in- 
cluded by  implication  their  wives  and  minor  children. 

Contemporaneously  with  its  enactment,  the  Immi- 
gration Act  of  July  1,  1924,  majored  by  appellant  in 
its  brief,  was  passed  upon  by  the  Supreme  Court  in 
Cheunq  Sum  Shee,  et  al.  v.  Nagle,  268  U.S.  336,  45  S. 


Ct.  539.  Involved  were  a  number  of  alien  Chinese  wives 
and  minor  children  of  domiciled  Chinese  merchants 
who  arrived  at  San  Francisco  on  July  11,  1924.  With 
the  question  thus  squarely  before  the  court,  the  ar- 
rivals were  held  admissible  under  the  treaty,  unaf- 
fected by  the  Act  of  July  1,  1924,  the  language  of  the 
court  being: 

''An  alien  entitled  to  enter  the  United  States 
'solely  to  carry  on  trade'  under  an  existing  treaty 
of  commerce  and  navigation  is  not  an  immigrant 
within  the  meaning  of  the  Act  No.  3(6),  and 
therefore  is  not  absolutely  excluded  by  Section  13. 
(1)  The  wives  and  minor  children  of  resident 
Chinese  merchants  were  guaranteed  the  right  of 
entry  by  the  Treaty  of  1880  and  certainly  pos- 
sessed it  prior  to  July  1st  when  the  present  Immi- 
gration Act  became  effective.  United  States  v. 
Mrs.  Gue  Lim,  supra.  That  act  must  be  con- 
strued with  the  view  to  preserve  treaty  rights 
unless  clearly  annulled,  and  we  cannot  conclude 
that,  considering  its  history,  the  general  terms 
therein  disclose  a  congressional  intent  absolutely 
to  exclude  the  petitioners  from  entry.  *  *  * 

"They  are  aliens  entitled  to  enter  in  pursuance 
of  a  treaty  as  interpreted  and  applied  'oy  this 
court  25  years  ago." 

In  harmony  also  have  been  other  court  expressions 
on  the  question. 

"Immigration  Act  of  1924  does  not  destroy 
existing  treaty  rights." 

Dang  Foo  v.  Weedin,  8  F.(2d)  221. 

Ex  parte  Goon  Dip,  1  F.(2d)  811. 

"Aside  from  the  duty  imposed  by  the  Con- 

stitution  to  respect  treaty  stipulations  when  they 
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become  the  subject  of  judicial  proceedings,  the 
court  cannot  be  unmindful  of  the  fact  that  the 
honor  of  the  government  and  the  people  of  the 
United  States  is  involved  in  every  inquiry  wheth- 
er rights  secured  by  such  stipulations  shall  be 
recognized  and  protected.  *  *  *" 

Chew  Heong  v.  United  States,  112  U.S.  536 
28  Law  ed.  170. 

And  in  the  same  case  the  court  said,  at  page  559: 

"Courts  uniformly  refuse  to  give  to  statutes  a 
retrospective  operation,  whereby  rights  previously 
vested  are  injuriously  affected,  unless  compelled 
to  do  so  by  language  so  clear  and  positive  as  to 
leave  no  room  to  doubt  that  such  was  the  inten- 
tion of  the  legislature." 

Following  that  quotation  the  court,  in  the  same  case, 

gives  it  this  application: 

''We  ought,  therefore,  to  so  consider  the  act, 
if  it  can  reasonably  be  done,  as  to  further  the 
execution,  and  not  to  violate  the  provision  of  the 
treaty/* 

Haff,  Comynissioner,  v.  Yung  Poy,  68  F.(2d)  203, 
completely  negatives  appellant's  contention  that  ap- 
pellee should  be  denied  the  benefit  she  here  seeks  be- 
cause her  admission  was  subsequent  to  the  Act  of 
1924.  In  that  case  Yung  Poy,  Chinese,  was  admitted 
on  June  2,  1926,  as  the  minor  son  of  a  domiciled 
Chinese  merchant.  As  in  the  instant  case  he  was  ad- 
mitted after  enactment  of  the  Act  of  1924,  and,  as 
here,  his  admission  was  recorded  as  under  6(3)  of 
the  Immigration  Act  of  1924.  In  1932  Yung  Hong, 
the  father,  lost  his  status  as  a  domiciled  merchant, 
whereupon    the   son    was   ordered    deported   on    the 
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ground  that  he  had  thereby  lost  the  status  under 
which  he  was  admitted.  Under  a  court  writ  he  was  dis- 
charged, and  the  Government  appealed  on  the  grounds : 
First,  that  his  rights  were  measured  by  the  Immigra- 
tion Act  of  1924  and  not  by  the  Treaty  of  1880  under 
which  his  father  was  admitted;  and  second,  that  one 
admitted  under  the  Act  of  1924  as  the  minor  son  of  a 
trader  became  subject  to  deportation  if  the  father 
cessed  to  carry  on  trade. 

The  court  went  into  the  question  exhaustively,  con- 
cluding its  review  of  the  authorities  with  this  state- 
ment : 

"We  cannot  concur  in  the  view  that  appellee's 
rights  ai'e  measured  by  the  Immigration  Act  of 
1924  rather  than  by  the  treaty.  The  Act  of  1924 
abrogated  the  treaty  only  as  to  the  provisions 
thereof  inconsistent  with  the  provision  of  the 
Act.  *  *  *  Concondant  with  the  right  granted 
by  the  treaty  to  Chinese  merchants  to  freely  come 
and  go,  the  Act  recognizes  the  right  of  an  alien 
'entitled  to  enter  the  United  States  solely  to 
carry  on  trade  in  pursuance  of  the  provisions 
of  the  treaty  of  commerce  and  navigation.'  Sec- 
tion 111(6)  Act  of  1924." 

Corroborative  of  the  point  stressed  throughout  this 
brief,  that  appellee's  status  follows  and  is  fixed  by 
that  of  her  merchant  father's  entry  under  the  treaty, 
is  this  voluntary  statement  of  the  court  in  the  above 
Yung  Poy  case:  ''What  the  rights  of  such  aliens  would 
be  if  the  TYierchant  had  been  admitted  after  the  pas- 
sage of  the  1924  act  is  a  question  we  need  not  con- 
sider" (Italics  ours). 

And  finality  is  fixed  upon  the  treaty  as  the  deciding 
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factor  in  the  instant  case  by  this  expression  of  the 

Supreme  Court: 

"A  treaty  will  not  be  deemed  to  have  been 
abrogated  or  modified  by  a  later  statute,  unless 
such  purpose  on  the  part  of  Congress  has  been 
clearly  expressed." 

Chew  Heong  v.  United  States,  112  U.S.  536, 
5  S.  Ct.  255. 

So  definitely  divided  by  the  treaty  are  the  two 
classes  (laborers,  and  "all  others")  that  the  latter 
may  change  their  occupation  within  the  classification, 
without  losing  their  exempt  status. 

"Chinese  alien,  entering  the  countiy  under 
traveler's  certificate  held  entitled  thereafter  to 
change  status  to  treaty  merchant  under  treaty 
with  China  of  1880." 

Dang  Foo  v.  Day,  50  F.(2d)   116. 

The  court  goes  exhaustively  into  the  question  re- 
viewing previous  decisions  concluding  its  review  with 
this  statement:  "In  view  of  these  decisions  we  are 
of  opinion  appellee's  right  to  remain  in  the  United 
States  is  measured  by  the  treaty  and  not  by  the 
Immigration  Act  of  1924,  even  though  he  came  here 
after  the  passage  of  that  Act^  (Italics  ours.) 

This  case  also  squarely  affirms  our  contention  that 
appellee's  rights  here  both  of  admission  and  of  con- 
tinued residence,  are  fixed  by  the  status  of  the  father 
unqualified  by  any  purported  restrictions  incorporated 
in  her  certificate  of  arrival. 
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IN  ANSWER  TO  APPELLANT 

Throughout  its  brief  appellant  cites  many  cases  of 
persons  of  nationality  other  than  Chinese.  These  cases 
are  of  course  not  pertinent  to  the  question  here  in- 
volved— of  a  nationality  covered  by  special  treaty  reg- 
ulation. This  the  appellant  admits  by  the  statement 
on  page  24,  that  ''appellee's  status  stems  initially  from 
Article  II  of  the  Treaty  of  November  17,  1880,"  fol- 
lowed by  the  statement  that  under  the  Mrs.  Gui  Lim 
case  the  right  of  entry  of  merchants  ''extended  by  nec- 
essary implication  to  the  wives  and  minor  children  of 
Chinese  merchants."  And  on  page  26  is  the  further 
admission  that  "In  enacting  Section  3(6)  of  the  Act 
of  1924,  Congress  did  not  seek  to  nullify  existing 
treaties." 

The  authorities  cited  by  appellant,  as  we  interpret 
them,  fall  short  of  meeting  the  issue  here.  They  do  not 
overcome  the  fact  that  appellee  was  admitted  for 
permanent  residence  under  the  Treaty  of  1880,  which 
permanency  of  residence  was  not  limited  by  the  Act 
of  1924  as  our  authorities  clearly  show;  appellant 
attempting  to  fasten  on  such  admission  that  "it  must 
be  admission  as  an  immigrant"  (Appellant's  brief, 
p.  17)  for  which  there  is  clearly  no  such  requirement. 

Many  of  appellant's  cited  adjudications  (particular- 
ly on  pages  22,  27  and  28,  are  of  nationalities  other 
than  Chinese  and  are  not  protected  by  any  treaty  en- 
gagement, as  is  appellee,  which  distinction  is  admitted 
by  appellant's  statement  on  page  24  of  its  brief,  that 
she  was  admitted  under  the  treaty. 

As  to  the  cases  mentioned  on  page  25:   (Lo)   Hop 
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was  admitted  as  a  merchant,  then  became  a  laborer 
under  circumstances  which  established  that  he  came 
in  fraudulently.  (Wing  Sun)  Fay,  becoming  a  laborer 
soon  after  his  admission  as  a  merchant  was  taken  into 
custody,  charged  with  fraudulent  entry,  which  charge 
the  Department  failed  to  prove,  and  he  was  dis- 
charged. U.S.  V.  Duck  occurred  prior  to  the  Act  of 
1924.  In  Yen  v.  Frick,  Yen,  admitted  as  minor  son  of 
merchant,  soon  became  a  laborer  and  was  proceeded 
against  as  a  fraudulent  admittee  but  was  discharged 
for  lack  of  evidence.  Soon  thereafter  he  became  a  pub- 
lic charge,  and  was  deported  on  that  ground. 

From  a  careful  analysis  of  appellant's  cited  cases, 
we  are  unable  to  find  any  which  shake  the  legality  or 
good  faith  of  appellee's  admission  and  continued  resi- 
dence. Many  of  them,  and  much  of  appellant's  argu- 
ment are  on  technicalities  which  we  confess  we  cannot 
follow. 

Appellant's  brief,  especially  from  page  8  on  deals 
broadly  with  the  general  subject  before  the  court,  but 
we  assume  that  its  assignments  of  error  on  that  page 
mark  the  limits  within  which  its  argument  may  be 
considered. 

CONCLUSION 

We  have  herein  given  the  court  the  benefit  of  such 
light  as  has  been  made  available  to  us  through  judicial 
adjudication  and  reasoning  otherwise;  and  we  re- 
spectfully submit  that  upon  the  record  before  the 
court,  the  decision  of  the  District  Court  should  be  in 
all  things  affirmed. 

Fred.  H.  Lysons, 

Attorney  for  Appellee. 
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REPLY  BRIEF  OF  APPELLANT 

Appellee  neither  cites  authority  upon  nor  ar- 
gues the  only  question  on  this  appeal,  but  her  counsel 
contents  himself  with  a  discussion  of  the  Immigration 
laws,  the  Treaty  with  China,  and  cases  involving  only 
the  rights  of  Chinese  lawfully  admitted  to  this  country 
under  the  Treaty  to  be  and  remain  in  this  country 
free  from  deportation.    That  question  is  in  no  sense 


involved  in  this  case,  as  appellee's  deportation  is  not 
sought. 

As  stated  in  our  opening  brief,  the  sole  and  only 
question  in  this  case  is:  Is  a  "non-immigrant"  Chi- 
nese, admitted  to  this  country  in  1927  under  the 
Treaty  of  1880  with  China,  as  the  daughter  of  a  Chi- 
nese merchant,  eligible  to  United  States  citizenship? 
To  this  question  counsel  has  not  addressed  himself. 

The  burden  of  counsel's  argument  is,  and  all  of 
the  authorities  cited  by  him  deal  entirely  with  this 
Treaty,  and  the  rights  of  aliens  admitted  thereunder 
to  remain  in  this  country.  Not  one  word  is  said 
about  the  right  of  Chinese  citizens  admitted  to  the 
United  States  in  pursuance  of  the  provisions  of  the 
Treaty  or  the  law  as  to  United  States  citizenship,  if 
such  exists,  nor  does  counsel  cite  any  authority  to 
sustain  the  trial  court's  order  admitting  appellee  to 
United  States  citizenship. 

The  question  indirectly  involves  the  immigration 
laws,  but  directly  draws  in  question  the  proper  ap- 
plication of  the  naturalization  laws,  to  those  Chinese 
admitted  under  the  Treaty. 

Of  course,  the  Treaty  deals  with  immigration, 
and  the  rights  of  Chinese  subjects  "whether  proceed- 
ing as  students,  merchants,   or  from   curiosity,   to- 
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gether  with  their  body  and  household  servants  and 
Chinese  laborers  who  are  now  (then)  in  the  United 
States"  to  enter  and  remain  here.  It  nowhere  even 
remotely  deals  with  the  subject  of  naturalization. 

Their  rights,  under  this  Treaty  were  the  subject 
of  inquiry  and  decision  by  the  United  States  Supreme 
Court  in  1925  in  the  case  of  Cheung  Sum  Shee  v. 
Nagle,  298  U.S.  336,  cited  in  our  opening  brief. 

At  the  time  of  that  decision  Chinese  could  not 
enter  the  United  States  as  immigrants.  They  were 
admitted  for  an  indefinite  period  as  non-immigrants, 
such  as  students,  merchants,  or  as  visitors,  and  were 
and  still  are  "allowed  to  go  and  come  of  their  own  free 
will  and  accord"  and  were  "accorded  all  the  rights, 
privileges,  immunities  which  are  accorded  to  citizens 
and  subjects  of  the  most  favored  nation,"  except  as 
later  modified  by  the  Convention  of  1894,  as  herein- 
after set  out  herein. 

Prior  to  1943  there  was  no  immigrant  quota  for 
China. 

Appellee  was  admitted  in  1927  as  the  minor 
daughter  of  a  merchant  who  was  admitted  under  the 
Treaty  prior  to  1924. 

Counsel  argues  at  page  5  of  his  brief  that  the 
purpose  of  the  Treaty  was  to  exempt  from  its  limita- 
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tions  all  classes  of  Chinese  other  than  laborers.    With 
this  we  disagree. 

Clearly,  the  purpose  of  Article  II  of  the  Treaty 
was  to  promote  trade  between  China  and  the  United 
States,  and  it  was  therefore  agreed  between  the  high 
contracting  parties  that  "merchants^'  shall  "be  al- 
lowed to  go  and  come  of  their  own  free  will  and  ac- 
cord" and  as  such  * 'shall  be  accorded  all  the  rights, 
privileges,  immunities  and  exemptions  which  are  ac- 
corded to  the  citizens  and  subjects  of  the  most  favored 
nation,"  except  as  hereinafter  noted. 

These  provisions  were  construed  by  the  Supreme 
Court  in  the  Cheung  Sum  Shee  case  in  1925  (298  U.S. 
336)  to  include  the  wives  and  minor  children  of  such 
"merchants."  * 

The  Treaty  with  China  concluded  November  17, 
1880,  is  strictly  an  immigration  treaty.  Article  I 
provides : 

"Whenever  in  the  opinion  of  the  Government  of 
the  United  States,  the  coming  of  Chinese  laborers 
to  the  United  States,  or  their  residence  therein, 
affects  or  threatens  to  affect  the  interests  of  that 
country,  or  to  endanger  the  good  order  of  said 
country  or  of  any  locality  within  the  territory 
thereof,  the  Government  of  China  agrees  that 
the  Government  of  the  United  States  may  regu- 
late, limit  or  suspend  such  coming  or  residence, 
but  may  not  absolutely  prohibit  it.  The  limita- 
tion or  suspension  shall  be  reasonable  and  shall 


apply  only  to  Chinese  who  may  go  to  the  United 
States  as  laborers,  other  classes  not  being  in- 
cluded in  the  limitations.  Legislation  taken  in 
regard  to  Chinese  laborers  will  be  of  such  a  char- 
acter only  as  is  necessary  to  enforce  the  regula- 
tion, and  immigrants  shall  not  be  subject  to  per- 
sonal maltreatment  or  abuse." 

A  Convention  Regulating  Chinese  Immigration 
was  concluded  March  17,  1894,  by  which  immigration 
of  Chinese  laborers  was  prohibited  for  ten  years. 

By  Article  IV  of  that  Convention  it  was  pro- 
vided : 

"In  pursuance  of  Article  III  of  the  Immigration 
Treaty  between  the  United  States  and  China, 
signed  at  Peking  on  the  17th  day  of  November, 
1880  (the  15th  day  of  the  tenth  month  of  Kwang- 
haii,  sixth  year)  it  is  hereby  understood  and 
agreed  that  Chinese  laborers  or  Chinese  of  any 
other  class,  either  permanently  or  temporarily 
residing  in  the  United  States,  shall  have  for  the 
protection  of  their  persons  and  property  all  rights 
that  are  given  by  the  laws  of  the  United  States 
to  citizens  of  the  most  favored  nation,  excepting 
the  right  to  become  naturalized  citizens  *  *  *" 

The   Treaty   as   to   Commercial   Relations   with 

China  was  concluded  October  8,  1903,  and  by  Article 

XVII  thereof  it  is  provided  inter  alia: 

"It  is  agreed  between  the  High  Contracting 
Parties  hereto  that  all  the  provisions  of  the  sev- 
eral treaties  between  the  United  States  and 
China  which  were  in  force  on  the  first  day  of 
January,  A.D.  1900,  are  continued  in  full  force 
and  effect,  except  in  so  far  as  they  are  modified 


by  the  present  Treaty  or  other  treaties  to  which 
the  United  States  is  a  party. 

'The  present  Treaty  shall  remain  in  force  for 
a  period  of  ten  years  beginning  with  the  date 
of  the  exchange  of  ratifications  and  until  a  re- 
vision is  effected  as  hereinafter  provided." 

Ratifications  were  exchanged  January  13,  1904. 

It  was  during  the  period  subsequent  to  the  ratifi- 
cation of  this  Treaty  that  the  ancestor  of  appellee 
was  admitted  to  the  United  States  under  the  provi- 
sions of  Article  II  of  the  Treaty  of  1880  as  a  "mer- 
chant," which  Treaty  was  expressly  continued  in  ef- 
fect and  by  the  provisions  of  Article  IV  of  the  Con- 
vention with  China  dated  March  17,  1894,  regulating 
Chinese  Immigration  to  the  United  States  the  right 
to  naturalization  of  these  "merchants"  and  as,  of 
course,  their  offspring  coming  to  the  United  States 
under  the  protection  of  that  Article,  was  expressly 
denied  by  the  words  ^^ excepting  the  right  to  become 
naturalized  citizens.^' 

At  page  3  of  his  brief,  counsel  "without  raising 
the  question  of  good  faith,"  or  "even  entertaining  an 
interrogative  thought  in  that  direction"  says,  never 
theless,  "it  seems  strange  that  after  two-thirds  of  a 
century  of  continued  recognition  of  those  of  appellee's 
class  as  permanent  residents,  there  should  now  be 
selected  as  the  victim  of  inquiry  the  appellee." 


There  is  nothing  whatever  in  the  position  taken 
by  appellant  which  even  remotely  suggests  the  upset 
of  the  long-continued  recognition  of  the  rights  of  Chi- 
nese Treaty  merchants  or  their  offspring.  The 
Treaty  makes  no  provision  for  naturalization  of  these 
Chinese  citizens.  There  is  no  justification  for  the 
claim  as  made  by  counsel  that  they  were  admitted  as 
^'permanent  residents.^'  The  fact  is,  the  Treaty  itself 
and  the  law  provides  that  the  only  rights  granted  are 
the  right  of  entry  ^'to  go  and  come  as  they  please.'' 

As  has  been  seen,  the  Convention  Regulating  Chi- 
nese Immigration  concluded  March  17,  1894,  by  Ar- 
ticle IV  clearly  negatives  the  idea  that  such  persons 
may  become  ''naturalized  citizens,"  which  is  one  of 
the  privileges  expressly  denied  by  that  convention. 

Appellee,  herself,  is  the  one  who  brought  about 
the  present  inquiry  by  seeking  citizenship,  apparently 
conceiving  that  her  long-continued  residence  in  the 
United  States  since  the  passage  of  the  Chinese  Exclu- 
sion Repeal  Act  entitled  her  to  United  States  citizen- 
ship. She  applied  for  United  States  citizenship  (one 
of  the  privileges  expressly  denied  by  the  Convention) 
and  at  the  hearing  before  a  Naturalization  Court,  the 
Immigration  and  Naturalization  Service  interposed 
an  objection  to  her  naturalization  because  she  be- 
longed to  a  class  not  entitled  to  that  privilege  under 
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the  naturalization  laws  of  the  United  States,  on  the 
ground  that  she  was  not  admitted  (in  1927)  as  an  im- 
migrant for  permanent  residence  in  contemplation  of 
either  the  Immigration  or  Naturalization  laws,  but 
solely  as  the  minor  daughter  of  a  Chinese  "merchant" 
under  the  Treaty  with  China  for  an  indefinite  stay 
with  the  privilege  "to  go  and  come^'  of  (her)  own  free 
will  and  accord.*' 

The  case  of  Haff,  Acting  Commissioner,  v.  Yung 
Poy  (from  this  court),  68  F  (2)  203,  cited  by  appellee, 
was  not  one  admitting  to  United  States  citizenship 
a  Chinese  subject,  but  involved  deportation  proceed- 
ings and  can  be  of  no  assistance  in  the  consideration 
of  the  instant  case  because  deportation  is  not  here 
sought,  but  rather  '^naturalization^'  prevented,  on  the 
ground  that  appellee  is  not  eligible  to  naturalization. 
She  has  never  qualified  for  such,  as  required  by  either 
the  Immigration  Act  or  the  Naturalization  laws. 

Counsel  for  appellee  seems  to  infer  that  every 
Chinese  and  their  offspring  admitted  to  the  United 
States  under  the  Treaty  of  1880  as  a  "merchant''  is 
entitled  to  the  benefit  of  our  naturalization  laws, 
which,  of  course,  is  not  true.  Effect  must  be  accorded 
the  Immigration  Act  of  1924  and  the  Nationality  Act 
of  1940  and  consideration  given  the  Senate  Report 
No.  535  of  the  78th  Congress,  1st  Session,  on  the 
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Chinese  Exclusion  Repeal  Act  of  1943  (57  Stat.  600). 
By  this  latter  Act,  Congress  merely  placed  the  Chinese 
on  a  parity  with  other  racial  groups  in  the  future  and 
provided  that  they  should  qualify  for  naturalizattion 
in  exactly  the  same  manner  as  all  other  foreign  appli- 
cants and  nothing  more. 

In  the  Pezzi  case  (29  F.  (2d)  999)  cited  in  our 
opening  brief,  the  Treaty  of  Commerce  and  Naviga- 
tion with  Italy  of  1871  (17  Stat.  845)  was  under  con- 
sideration. That  treaty,  like  the  treaty  of  1880  with 
China,  admitted  "merchants"  for  temporary  indefinite 
stay  and  in  referring  thereto,  the  Court  said : 

"This  treaty  (with  Italy)  defines  the  status  of 
Italian  citizens  in  the  United  States  and  citizens 
of  the  United  States  in  Italy  (Article  I).  It 
clearly  cojitemplates  the  tevipoi^ary  stay  of  the 
merchants  of  one  country  in  the  territory  of  the 
other.  It  accentuates  the  fact  that  the  citizen  of 
the  one  country  is  entitled  to  certain  rights  and 
privileges  in  the  other  country,  including  the 
privilege  of  being  accompanied  by  wife,  minor 
children,  servants,  etc.,  solely  and  wholly  because 
such  citizen  of  one  country  is  in  the  other  country 
temporarily  and  for  no  other  purpose  than  to 
carry  on  trade." 

That  is  precisely  the  effect  of  the  treaty  with 
China  of  1880. 

The  Pezzi  case  involved  an  Italian  woman  who 

originally  entered  the  United  States  as  a  visitor  in 
1925  and  a  year  later  applied  for  and  was  granted  a 
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change  in  her  status,  which  was  granted,  and  she  reg- 
istered as  the  wife  of  an  Italian  Treaty  merchant. 
She  thereupon  applied  for  naturalization,  which  was 
denied,  the  Court  stating: 

*'Has  the  petitioner  here  met  the  requirements 
of  the  law?  I  think  not.  The  petitioner  has  no 
status  in  the  United  States,  other  than  being  the 
wife  of  her  husband.'' 

The  Treaty  with  Italy  of  1871  (17  Stat.  845) 
by  Article  I  defines  the  status  of  Italian  citizens  in 
the  United  States  and  citizens  of  the  United  States  in 
Italy,  and  is  similar  to  the  treaty  with  China  of  1880 
in  the  respect  to  ''merchants." 

The  Court,  continuing  in  the  Pezzi  case,  said: 

"It  clearly  contemplates  the  temporary  stay  of 
the  merchants  of  one  country  in  the  territory  of 
the  other." 

In  the  Cheung  Sum  Shee  case  (298  U.S.  336) 
the  Supreme  Court  said  in  no  uncertain  terms: 

"An  alien  entitled  to  enter  the  United  States 
solely  to  carry  on  trade  under  an  existing  treaty 
of  commerce  and  navigation  is  not  an  immigrant 
within  the  meaning  of  Act  (Sec.  3  (6))  and 
therefore  is  not  absolutely  excluded  by  Sec.  13." 

By  being  admitted  to  the  United  States  in  1927 
as  the  minor  daughter  of  a  Chinese  treaty  "merchant," 
appellee  acquired  no  greater  rights  to  permanent  resi- 
dence than  her  ancestor.     She,  like  Mrs.  Pezzi,  has 
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no  status  in  the  United  States  other  than  being  the 
wife  of  her  husband. 

The  Congress,  by  Sec.  14  of  the  Immigration  Act 

of  1924,  59  Stat.  669,  8,  U.S.C.  215,  provided: 

'The  admission  to  the  United  States  of  an  alien 
excepted  from  the  class  of  immigrants  by  clauses 
(1),  (2),  (3),  (4),  (5),  (6),  or  (7)  of  Section 
3  shall  be  for  such  time  and  under  such  condi- 
tions as  may  be  by  regulations  prescribed  *  *  *." 

We  have  referred  in  our  opening  brief  to  the  Chi- 
nese Rules  of  October  1,  1926,  promulgated  by  the 
Commissioner  of  Immigration  with  the  approval  of 
the  Secretary  of  Labor,  under  authority  contained  in 
Section  24,  Immigration  Act  of  1924  (43  Stat.  166,  8 
U.S.C.  224). 

Such  rules  and  regulations  which  do  not  conflict 
with  the  Act  of  Congress  or  Treaty  have  the  force 
of  law. 

Shizuko  Kumanomido  v.  Nagle 
(1930)  40  F  (2)  42 

Because  appellee  has  not,  since  her  admission  to 
the  United  States  as  the  minor  daughter  of  a  Chinese 
merchant,  qualified  for  naturalization  as  required  by 
Part  322,  Title  8,  Code  of  Federal  Regulations,  under 
authority  contained  in  Sec.  327  of  the  Nationality 
Act  of  1940  (54  Stat.  1150;  8  U.S.C.  727)  she  is  not 
eligible  for  naturalization. 
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The  Supreme  Court  said  in  United  States  vs, 
Manzi,  (1928),  276  U.S.  463,  467;  48  S.  Ct.  328;  72 
L.ed.  654: 

"Citizenship  is  a  high  privilege,  and  when 
doubts  exist  concerning  a  grant  of  it,  generally 
at  least,  they  should  be  resolved  in  favor  of  the 
United  States  and  against  the  claimant." 

There  can  be  no  doubt  that  the  appellee  herein 
was  admitted  to  the  United  States  in  1927  as  the 
minor  daughter  of  a  Chinese  ''merchant"  who  was  ad- 
mitted under  the  treaty  of  1880.  The  Immigration 
Act  of  1924  was  then  in  full  force  and  effect,  as  was 
the  Convention  Regulating  Chinese  Immigration  of 
1894,  by  virtue  of  Article  XVII  of  the  Treaty  as  to 
Commercial  Relations  with  China  concluded  October 
8,  1903,  and  ratified  January  13,  1904,  and  having 
seen  that  by  the  plain  provisions  of  Article  IV  of  the 
convention  that  all  privileges  concerning  the  protec- 
tion of  property  rights  that  are  given  by  the  laws  of 
the  United  States  to  citizens  of  the  most  favored  na- 
tion, ^^excepting  the  right  to  become  naturalized  citi- 
zens/^ were  preserved  to  these  treaty  traders,  it  is 
rather  difficult  to  conceive  how  appellee  may  find  any 
comfort  in  her  claim  of  the  right  to  naturalization 
under  the  treaty  of  1880. 

In  view  of  what  the  trial  court  said  at  R.  36  : 
"It  is  conceded  by  the  government  that  the  pe- 
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tioner  is  the  wife  of  an  American  citizen  and 
entitled  to  citizenship  by  virtue  of  her  marriage, 
understanding  of  the  American  government,  and 
attachment  to  the  principles  of  our  Constitution 
and  of  our  government,  provided  she  is  entitled  to 
admission  to  citizenship  by  virtue  of  the  nature 
of  her  entry  into  the  United  States  and  her 
father's  status.  *  *  *" 

It  is  important  that  the  record  be  examined  to  ascer- 
tain the  nature  of  the  proof  respecting  the  marital 
status  of  the  appellee,  since  it  appears  there  is  no 
such  proof  on  this  phase  as  is  exacted  by  law  and 
judicial  decision. 

Petition  of  Sam  Hoo  (1945)  63  F.  Supp.  439. 

The  only  evidence  offered  before  the  Naturaliza- 
Court  touching  the  marriage  of  appellee  to  an  Ameri- 
can citizen  is  contained  in  the  record  at  pages  29  and 
30  as  follows: 

Q.  (by  the  court)     Are  you  married? 
A.     Yes,  sir. 

Q.     Where  was  your  husband  born? 
A.     China. 

Q.     Your  husband  was  born  in  China? 
A.     Yes,  your  Honor. 

Q.     Is  he  an  American  citizen? 
A.     Yes,  your  Honor. 
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Q.     When  did  he  become  an  American  citizen? 

A.     His  father  was  born  in  Portland,  Oregon, 
and  that  makes  him  a  citizen. 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


He  is  a   son   of  a   native   born   American 
citizen? 

Yes,  your  Honor.     (R.  29) 

And  your  husband  is  an  American  citizen? 
Yes,  your  Honor. 

Was  your  husband  an  American  citizen  at 
the  time  you  married  him? 

Yes,  your  Honor. 

When  did  you  marry  him? 
In   1941  in  May. 

Where? 
Reno,  Nevada. 

Had  you  ever  been  married  before? 
No,  your  Honor. 

Had  he? 
Yes. 

Have  you  had  any  children? 
Yes;  he  had. 

Have  you  any  children? 

No. 


15 

Q.     You  have  no  children? 
A.     No.       (R.  30) 

In  the  cited  case    (Sam   Hoo)    District  Judge 

Goodman,    in   denying   the   application    of   Hoo   for 

naturalization  said  this: 

"The  evidence  as  to  the  validity  of  petitioner's 
California  marriage  is  not  'satisfactory.'  Citi- 
zenship is  not  to  be  bestowed  upon  an  applicant, 
under  section  711  merely  by  showing  that  he 
indulged  in  a  ceremony  of  marriage  with  an 
American  citizen  spouse.  The  door  would  be 
open  to  fraud  and  the  United  States  could  easily 
be  imposed  upon  if  an  applicant  under  section  711 
could  rest  his  case  upon  a  ceremony  of  marriage 
and  the  so-called  presumption  of  validity  under 
California  law.  Hence  it  is  that  the  burden  of 
proof  never  shifts  from  a  petitioner  for  citizenship 
to  the  government." 

While  this  question  was  not  stressed  in  the  trial 
court  in  the  instant  case,  it  is  a  matter  of  vital  im- 
portance and  one  not  to  be  lightly  brushed  aside.  So 
that,  should  this  honorable  court,  for  any  reason, 
determine  that  the  other  matters  raised  on  this  appeal 
are  without  substantial  merit  the  case  should  never- 
theless be  sent  back  to  the  lower  court  with  directions 
to  set  aside  its  former  order  and  further  pursue  the 
question  of  the  legality  of  the  marriage  of  appellee  in 
the  light  of  the  "unsatisfactory"  condition  of  the  rec- 
ord in  that  respect. 

Appellee  not  having  cited  any  authority  to  sustain 
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her  right  to  naturalization,  and  not  having  argued 
the  point  in  her  brief,  it  is  respectfully  submitted  that 
the  order  of  the  trial  court  was  erroneous,  should  be 
set  aside  and  the  trial  court  directed  to  enter  an  order 
denying  the  petition  of  appellee. 

Respectfully  submitted, 

J.  CHARLES  DENNIS, 
United  States  Attorney. 

JOHN  E.  BELCHER, 

Assistant  United  States  Attorney. 
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CERTIFICATE  OF  COMMISSIONER 

United  States  of  America, 

Territory  of  Alaska, 

Fourth  Judicial  Division — ss. 

No.  5524 

I,  the  undersigned,  United  States  Commissioner 
for  the  Fairbanks  Precinct,  Fourth  Judicial  Di- 
vision, Territory  of  Alaska,  do  hereby  Certify  that 
the  following  documents  are  full,  true  and  correct 
copies  of  the  final  order  and  other  proceedings  per- 
taining to  the  appeal  of  Paul  Greimann,  individually 
and  as  administrator  of  above  entitled  estate, 
namely : 

Will. 

Order  Admitting  Will  to  Probate  and  Ap- 
pointing Administrator  With  Will  Annexed. 

Amended  Petition  for  Removal  of  Admin- 
istrator, Contest  of  Purported  Will,  to  Set 
Aside  Admission  of  Will  to  Probate  and  Ap- 
plication to  Set  for  Hearing. 

Motion  to  Dismiss  Amended  Petition  of  By- 
ron W.  Wood  for  Removal  of  Administrator, 
Etc. 

Order  Denying  Motion  to  Dismiss  Amended 
Petition  of  Byron  W.  Wood  for  Removal  of 
Administrator,  Etc. 
Demurrer. 

Docket  Entiy  Showing  Demurrer  Overruled. 
Answer  of  Paul  Greimann. 
Reply  of  Byron  W.  Wood. 
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Application  for  Commission  to  Take  Depo- 
sitions. 

Objections  to  Issuance  of  Commission  to  Take 
Depositions. 

Order  Overruling  Objections  to  Issuance  of 
Commission  to  Take  Depositions,  Etc. 

Order  and  Decree  Revoking  Order  of  March 
6,  1945,  Admitting  to  Probate  a  Certain  Docu- 
ment Dated  9/26/31,  and  Envelope  Attached 
Thereto,  as  Last  Will  and  Testament  of  De- 
cedent. 

Notice  of  Appeal. 

Exceptions  of  Paul  Greimann,  Administra- 
tor, to  Decree  Revoking  Order  Admitting  to 
Probate  a  Certain  Document  as  Decedent's  Last 
Will  and  Testament,  and  Adverse  Intermediate 
Rulings. 
In  the  Matter  of  the  Estate  of  J.  M.  Pearl,  De- 
ceased, Probate  No.  1019  on  file  and  of  record  in 
my  office. 

In  Testimony  Whereof,  I  have  hereto  subscribed 
my  name  and  affixed  my  official  seal  at  Fairbanks, 
Alaska,  this  5th  day  of  August,  1946. 

[Seal]         /s/  ELEANOR  M.  ELY, 
United   States  Commissioner  and  Recorder,   Fair- 
banks Precinct. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Aug.  15, 1946.  John  B.  Hall,  Clerk.  [1*] 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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APPELLANT'S  EXHIBIT  A 

Mount  Alto  Hospital,  Washington,  D.  C. 
2650  Wisconsin  Ave.  9-26-31. 

Dear  (Boy)  Paul, — I  had  supposed  that  I  would 
be  quite  a  ways  on  my  homeward  bound  journey 
by  this  time  but  fate  deals  elusively  at  times  and 
handles  our  courses  and  actions  in  a  curious  and 
extremely  decisive  manner  at  times.  I  was  dis- 
charged on  Sept.  17th  and  expected  to  start  home 
on  the  18th  but  not  having  received  the  desired  re- 
sults at  the  Naval  Hospital,  Judge  Wickersham  and 
Dr.  Cline  head  of  the  Veterans  Bureau  stopped 
the  effect  of  my  discharge  and  I  was  put  in  Mt.  Alto 
Hosp.  the  greatest  diagnostician  center  in  the  world, 
where  they  can  call  in  any  expert  from  anywhere 
in  the  world  that  they  choose,  to  examine  or  treat 
you.  It  almost  takes  an  act  of  Congress  to  get  in 
here  but  when  Dr.  Cline  puts  his  stamp  on  your 
entry  it  is  done,  but  usually  it  is  most  difficult  to 
get  him  to  acquiesce  in  it.  Well  I  am  here  and  so 
much  examining  as  I  have  gone  thru  has  nearly 
worn  me  out.  Last  Thursday  I  had  the  worst  spell 
from  several  standpoints  that  I  have  ever  had.  The 
headache,  breastache,  and  stomach  nausea,  a  result- 
ant of  their  co-operative  aches  were  very  severe  and 
the  almost  complete  blindness  that  came  upon  me 
lasted  more  than  12  hours  the  longest  spell  I  have 
ever  had.  Rev.  Youel  will  remember  that  I  had  a 
similar  spell  in  the  Syria  Mosque  assembly  room 
there  at  Pittsburg  on  June  2nd,  but  it  lasted  only 
about  4  hrs.   I  had  3  major  and  several  minor  ones 
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at  the  Naval  hospital.  They  did  not  understand  them 
at  all  so  that  is  why  I  am  here.  Dr.  Ballon,  who 
has  my  case  in  charge,  is  a  wonderful  man — he  goes 
right  to  the  bottom  of  things — he  is  having  me 
treated  for  chronic  diarrhoea  now  but  is  looking 
after  my  eyes  every  day. 

This  is  a  wonderful  place  everything  is  so  nice. 
The  corpsmen,  nurses  and  doctors  are  all  so  pleas- 
ant and  cordial.  Interested  in  your  welfare  and 
cure.  Everything  is  so  neat  and  clean.  The  dining 
room  beautifully  clean  white  spreads  and  table  serv- 
ice attractive  and  orderly  but  the  cooks  and  wait- 
resses are  negroes  as  all  of  the  menial  work  is  done 
by  negroes. 

I  am  sitting  writing  to  you  with  a  thermometer  in 
my  mouth  as  my  temperature  is  to  be  taken  every 
2  hours.  The  nurse  just  brot  it  to  me  it  is  marked 
at  4  P.M.  which  is  right  at  hand  now.  I  started 
out  to  church  today  and  got  3  blocks  on  my  way 
when  the  eye  pressure  commenced  and  I  turned  back 
none  too  soon  either  for  both  the  head  and  breast 
ache  commenced  and  were  quite  severe  when  I  ar- 
rived back  at  the  hospital  and  jumped  into  bed.  In 
about  an  hour  the  spell  was  gone.  My  head  still 
aches  but  the  vision  dimming  is  all  gone  again. 

We  have  to  give  reference  as  nearest  of  kin  to  be 
notified  in  case  of  death.  I  gave  you  my  boy,  and  in 
case  I  die  if  they  do  operate  I  bequeath  you  my 
belongings  and  property  all  except  $100  to  be  given 
to  Robert  Galligher  to  help  him  in  his  education. 
I  would  ask  to  be  buried  here  in  Arlington  Ceme- 
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tery.  I  do  not  expect  to  die  but  to  be  on  my  way 
home  by  the  20th  of  Oct.  or  soon  after  as  they  are 
going  right  after  my  case  properly. 

I  saw  in  the  paper  today  a  heavy  snow  fell  yes- 
terday there  in  Fairbanks  holding  those  fliers  who 
came  from  Nome. 

I  hope  this  finds  you  all  well  and  busy. 

We  have  recently  had  two  good  rains  and  it  is 
down  in  the  50s  today  so  of  course  is  nice  and  cool 
I  hope  it  continues  do.  I  hear  a  fellow  preaching 
over  the  Radio.  We  can  take  down  phones  (ear 
phones)  any  time  until  10  P.M.  as  there  is  a  set  at- 
tached to  every  bed.  We  hear  everything  of  impor- 
tance going  on  in  the  world.  Recently  we  heard 
a  wonderful  program  held  over  in  Ireland.  I  heard 
the  Pope  address  a  [2]  crowd  in  Rome.  We  heard 
Hoover  address  the  Legion  in  Detroit.  The  finest 
musical  programs  so  far  have  come  from  New  York 
Berlin  and  Sweden.  The  finest  church  program 
comes  from  Maine  every  Svmday  night  at  9  to  9 :45. 
I  have  listened  to  it  all  summer.  Tell  Rev.  Youel 
about  my  being  detained  here  for  a  time.  I  am  so 
anxious  to  get  home  and  see  you  all  and  the  babes. 
It  has  been  a  long  summer  I  tell  you. 

With  love  &  best  wishes  to  all 

As  ever 

DAD  J.  M.  PEARL. 
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J.  M.  Pearl  (Stamp) 

Mt.  Alto  Hosp. 
Washington,  D.  C. 

Washington 

D.  C. 

Sep.  27 

1030  PM 

1931 

Paul  Greimann 
Fairbanks, 

Alaska 

Filed :     February  20,  1945.  Eleanor  M.  Ely,  U.  S. 
Commissioner  &  Ex  Officio  Probate  Judge. 

(Entered  in  Volume  1  of  Wills,  Page  448.)   [31 


In  the  Probate  Court,  Fairbanks  Precinct,  Fourth 
Judicial  Division,  Territoiy  of  Alaska 

In  the  Matter  of  the  Estate 

of 

J.  M.  Pearl,  Deceased 

No.  5524 

No.  1019 

ORDER  ADMITTING  WILL  TO  PROBATE 
AND  APPOINTING  ADMINISTRATOR 
WITH  WILL  ANNEXED 

The  petition  of  Paul  Greimann,   of  Fairbanks, 
Alaska,  praying  for  his  appointment  as  Adminis- 
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trator  with  Will  Annexed  of  the  Estate  of  J.  M. 
Pearl,  deceased,  and  for  the  admission  to  probate 
of  that  certain  written  document  signed  by  said  de- 
cedent on  September  26,  1931,  as  the  Last  Will 
and  Testament  of  said  decedent,  coming  on  to  be 
heard,  and  it  appearing  to  said  Court  that  said  J.  M. 
Pearl  died  at  Council  Hill,  Oklahoma,  on  July  8, 
1944;  that  at  the  time  of  his  death,  and  for  a  long 
time  prior  thereto,  he  was  and  had  been  a  resident 
and  inhabitant  of  Fairbanks  Precinct,  Alaska,  and 
left  estate  therein  and  within  the  jurisdiction  of 
this  Court  of  the  probable  value  of  Ten  Thousand 
Dollars;  that  he  left  a  certain  written  document 
dated  9/26/31  signed  by  said  decedent  and  written 
in  his  own  handwriting,  purporting  to  be  his  last 
will  and  testament,  which  said  document  was  mailed 
to  said  Paul  Greimann  from  Washington,  D.  C,  on 
Sep.  27,  1931,  in  an  envelope  addressed  in  the  hand- 
writing of  said  decedent,  which  said  document  the 
Court  now  finds  to  be  a  valid  holographic  Will  un- 
der the  laws  of  the  Territory  of  Alaska;  that  no 
person  was  named  in  said  Will  as  Executor  there- 
of ;  that  decedent,  at  the  time  of  executing  said  Will, 
was  over  the  age  of  twenty-one  years,  and,  in  all 
respects,  was  comj^etent  to  devise  his  estate;  and 
that  due  notice  of  the  hearing  of  the  x^etition  of 
Paul  Greimann  for  appointment  as  Administrator 
with  Will  Annexed  of  the  above  entitled  estate,  as 
required  by  law,  and  pursuant  to  the  Order  of  this 
Court  regularly  made  and  entered  herein  on  Feb- 
ruary 20,  1945,  has  been  given  and  proof  thereof 
filed  herein;  that  no  person  or  persons  have  ap- 
peared at  this  hearing  to  object  thereto  or  to  assert 
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his  or  their  right  to  the  administration  of  said  es- 
tate in  opposition  to  the  petition  of  said  Paul 
Greimann;  and  that  said  [4]  Paul  Greimann  is 
competent  to  act  as  such  Administrator; 

Now,  Therefore: 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
That  the  document  hereinabove  mentioned,  and  the 
envelope  thereto  attached,  be,  and  is  hereby,  admit- 
ted to  probate  as  the  Last  Will  and  Testament  of 
said  J.  M.  Pearl,  deceased. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
That  said  petitioner,  Paul  Greimann,  be,  and  he  is 
hereby,  appointed  Administrator  with  Will  Annexed 
of  the  Estate  of  J.  M.  Pearl,  deceased,  and  that 
Letters  of  Administration  with  Will  Annexed  issue 
to  him  upon  his  taking  the  Oath  required  by  law 
and  executing  a  proper  Bond  in  the  sum  of  Ten 
Thousand  Dollars  to  be  approved  by  this  Court. 

Done  in  Open  Court,  at  Fairbanks,  Alaska,  on 
this  6th  day  of  March,  1945. 

[Probate  Court  Seal] 

ELEANOR  M.  ELY, 
United  States  Commissioner  and  Ex  Officio  Pro- 
bate Judge,  Fairbanks  Precinct,  Fourth  Judi- 
cial Division,  Territory  of  Alaska. 

Filed:  March  6,  1945.  Eleanor  M.  Ely,  U.  S. 
Commissioner  &  Ex  Officio  Probate  Judge. 

(Entered  in  Volume  17  of  Probate  Records,  Page 
407.)  [5] 
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Before  the  United  States  Commissioner  Ex  Officio 
Probate  Judge  for  the  Fairbanks  Precinct, 
Fourth  Judicial  Division,  Territory  of  Alaska 

In  re:     Estate  of  J.  M.  Pearl,  Deceased 

No.  1019 

AJVIENDED  PETITION  FOR  REMOVAL  OF 
ADMINISTRATOR,  CONTEST  OF  PUR- 
PORTED WILL,  TO  SET  ASIDE  ADMIS- 
SION OF  WILL  TO  PROBATE  AND  AP- 
PLICATION TO   SET  FOR  HEARING 

Comes  now  Byron  W.  Wood  of  Council  Hill, 
Oklahoma,  a  full  brother  of  the  deceased,  J.  M. 
Pearl,  and  one  of  the  heirs  at  law,  and  moves  the 
Court  to  set  aside  the  order  appointing  Paul  Grei- 
mann  as  administrator  with  will  annexed,  to  set 
aside  the  order  admitting  the  purported  will  to  pro- 
bate ;  for  an  order  denying  the  final  account ;  for  an 
order  holding  the  purported  will  to  be  void  and  in- 
effectual as  a  will;  to  set  aside  all  orders  made  in 
this  cause,  and  for  an  order  setting  this  matter  for 
hearing  at  a  definite  date  allowing  sufficient  time 
for  the  taking  of  depositions  in  Oklahoma,  and  such 
other  relief  as  the  court  deems  necessary  and  proper, 
and  for  grounds  alleges : 

1. 

That  said  purported  will,  alleged  to  have  been  ex- 
ecuted in  Washington,  D.  C,  on  the  26th  day  of 
September,  1931,  is  not  a  will  and  is  insufficient  in 
its  content  to  amount  to  a  will  of  any  kind.  Said 
instrument  was  not  executed  in  the  manner  required 
by  the  laws  of  the  District  of  Columbia  at  that  time. 
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which  laws  were  in  full  force  and  effect  in  the  Dis- 
trict of  Columbia  where  it  is  alleged  this  purported 
will  was  executed.  Said  laws  authorizing  the  exe- 
cuting of  a  valid  will  were  in  words  and  figures  as 
follows  to-wit: 

'*A11  wills  and  testaments  shall  be  in  writing 
and  signed  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  express  di- 
rections, and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  testator  by  at  least 
two  credible  witnesses,  or  else  they  shall  be  ut- 
terly void  and  of  no  effect;  and,  moreover,  no 
devise  or  bequest,  or  any  clause  thereof,  shall 
be  revocable  otherwise  than  by  some  other  will 
or  codicil  in  writing  or  other  writing  declaring 
the  same,  or  by  burning,  canceling,  tearing,  or 
obliterating  the  same  by  the  testator  himself 
or  in  his  presence  and  by  his  direction  and  con- 
sent; but  all  devises  and  bequests  shall  remain 
and  continue  in  force  until  the  same  be  burned, 
canceled,  torn,  or  obliterated  by  the  testator  or 
by  his  direction  in  the  manner  aforesaid,  or  un- 
less the  same  be  altered  or  revoked  by  some 
other  will,  testament,  or  codicil  in  writing,  or 
other  writing  of  the  testator  signed  in  the  pres- 
ence of  at  least  two  witnesses  attesting  the  same, 
any  former  law  or  usage  to  the  contrary  not- 
withstanding. (Mar.  3,  1901,  31  Stat.  1444,  ch. 
854,  §  1626.)"  [6] 

2. 
That  said  instrument  relied  upon  as  a  will  herein 
is  further  void,  ineffective  and  insufficient  to  confer 
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upon  Paul  Greiman,  who  is  not  a  relative  or  heir 
of  the  deceased,  J.  M.  Pearl,  any  right,  power  or 
authority  to  apply  to  this  Court  for  an  administra- 
tion of  the  estate  of  J.  M.  Pearl;  in  that  if  said 
letter  upon  which  Paul  Greiman  bases  his  right  to 
inherit  should  be  determined  to  be  a  holographic 
will,  which  this  petitioner  specifically  denies,  then 
this  document  is  contingent  and  unenforceable  due 
to  the  terms  thereof  in  that  the  only  clause  is  said 
letter  or  instrument  in  any  way  i^urporting  to  be 
a  will  or  testament  is  contingent  and  contains  these 
words  "and  in  case  I  die,  if  they  do  operate,"  and 
that  said  contingency  never  came  about;  they  did 
not  operate  on  J.  M.  Pearl,  and  he  did  not  die  from 
the  operation,  but  lived  many  years  thereafter,  and 
died  from  another  separate  and  different  cause. 
Said  letter,  if  intended  as  testamentary  at  all,  which 
is  hereby  denied,  is  only  a  contingency,  based  upon 
a  belief  of  the  said  J.  M.  Pearl  that  he  was  about 
to  be  operated  on,  and  was  to  take  effect  only  in 
case  of  his  death  from  said  operation,  which  con- 
tingency never  came  about. 

3. 

This  petitioner  further  alleges  that  he  is  the  full 
brother  of  the  deceased  man,  who  was  well  kno^^n 
at  Fairbanks,  Alaska,  under  the  name  of  J.  M. 
Pearl,  whose  true  name  is  J.  Maurice  Wood,  and 
the  discrepancy  in  the  names  was  brought  about 
by  the  following  facts  and  circumstances  to- wit: 
At  his  birth  he  was  named  J.  Maurice  Wood  and 
was  born  a  full  brother,  of  this  petitioner  Byron 
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W.  Wood ;  the  father  and  mother  of  these  two  chil- 
dren were  later  divorced  and  the  mother  moved  to 
California  and  there  took  the  name  of  Pearl,  and 
J.  Maurice  Wood  living  with  her  was  called  Maurice 
Wood  Pearl  and  became  known  as  such. 

4. 

Petitioner  further  alleges  that  Paul  Greiman  is 
no  relation  to  the  deceased,  and  was  never  adopted 
by  the  deceased,  is  not  an  heir  at  law  of  the  de- 
ceased, and  has  no  legal  right,  and  has  never  had, 
to  apply  for  letters  of  administration;  therefore  no 
legal  right  to  act  as  administrator,  and  by  so  doing 
committed  a  legal  fraud  on  the  Court  and  all  pro- 
ceedings based  thereon  are  void  and  should  be  set 
aside,  vacated  and  held  for  naught.  [7] 

5. 

That  said  petitioner  is  the  duly  qualified  and 
acting  administrator  of  the  estate  of  the  deceased 
Maurice  O.  W.  Pearl,  having  been  appointed  by 
C.  J.  Blimm,  Judge  of  the  County  Court  of  Okla- 
homa County,  on  the  31st  day  of  July,  1945.  A 
certified  copy  of  the  appointment  is  hereto  attached 
marked  exhibit  "A"  and  made  a  part  hereof,  by 
reference. 

6. 

Petitioner  further  alleges  that  his  brother  J.  Mau- 
rice Wood,  known  as  Maurice  Wood  Pearl,  also 
known  as  J.  M.  Pearl,  was  a  veteran  of  the  Span- 
ish American  War,  was  seventy-five  years  and  six- 
teen days  of  age  at  the  time  of  his  death,  which 
took  place  July  8,  1944,  in  the  Veterans  Hospital 
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at  Muskogee,  Oklahoma,  which  the  said  deceased 
was  a  resident  and  inhabitant  of  the  State  of  Okla- 
homa and  was  buried  at  Fort  Gibson,  Oklahoma  on 
July  9,  1944. 

7. 

Petitioner  further  alleges  that  the  deceased  J. 
Maurice  Wood,  also  known  as  J.  M.  Pearl,  was  not 
of  sound  and  disposing  mind  on  the  26th  day  of 
September,  1931,  and  therefore  any  attempted  dis- 
position of  his  property  by  will  or  otherwise  on  or 
about  that  date  would  be  void  and  insufficient  to 
convey  any  interest  in  any  of  his  property  whatso- 
ever. 

8. 

That  at  the  time  of  the  death  of  J.  M.  Pearl,  also 
known  as  Maurice  O.  W.  Pearl,  he  had  a  living  wife 
whose  name  was  Musetta  Wood  Pearl,  and  that 
both  of  them  were  residents  and  citizens  of  the  State 
of  Oklahoma,  and  that  Section  107,  Title  84,  ch.  2, 
Oklahoma  Statute  Aimotated,  1941,  was  in  full  force 
and  effect  and  binding  on  all  parties  hereto.  Which 
section  is  in  words  and  figures  as  follows  to-wit: 

107.     Effect  of  testator's  marriage  or  issue  as 
revocation. 

"If  after  having  made  a  will,  the  testator 
marries  and  has  issue  of  such  marriage,  bom 
either  in  his  lifetime  or  after  his  death,  and 
the  wife  or  issue  survive  him,  the  will  is  re- 
voked, unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue 
are  provided  for  in  the  will  or  in  some  way 
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mentioned  therein  as  to  show  an  intention  not 
to  make  such  provision;  and  no  [8]  other  evi- 
dence to  rebutt  the  presumption  of  such  revo- 
cation can  be  received.  If,  after  making  a 
will,  the  testator  marries,  and,  the  wife  survives 
the  testator,  the  will  is  revoked,  unless  provi- 
sion has  been  made  for  her  by  marriage  con- 
tract, or  unless  she  is  provided  for  in  the  will." 
(R.L.  1910)   (8364) 

That  Musetta  Wood  Pearl  filed  suit  in  the  Dis- 
trict Court  of  the  State  of  Oklahoma,  on  May  9, 
1927,  naming  Maurice  Orpheus  Wood  Pearl  as  de- 
fendant, same  being  cause  number  2631-D,  there- 
after obtained  a  judgment  granting  a  divorce  on 
June  30,  1927.  Said  judgment  being  based  upon 
service  by  publication,  and  thereafter  on  May  7, 
1942,  motion  to  vacate  and  set  aside  the  purported 
decree  was  filed  in  said  cause,  and  on  the  said  7th 
day  of  May,  1942,  by  mutual  consent  and  based  upon 
competent  evidence  said  decree  of  June  30,  1927, 
was  by  the  District  Court  of  the  State  of  Oklahoma, 
duly  vacated,  set  aside  and  held  for  naught.  From 
that  time  to  the  death  of  J.  M.  Pearl,  also  known 
as  Maurice  O.  W.  Pearl,  he  and  Musetta  Wood 
Pearl,  were  husband  and  wife,  and  lived  and  co- 
habited together  as  such  in  the  State  of  Oklahoma. 

9. 
That  there  is  no  law  in  Alaska  authorizing  the 
disposal  of  property  by  a  holographic  will  and  the 
only   way   i3rovided   ])y   the   laws   and   statutes    of 


16  Byron  W.  Wood  vs. 

Alaska  for  the  making  of  a  valid  will  are  sections 
4611,  4612  and  4640  Compiled  Laws  of  Alaska,  and 
neither  of  these  statutes  has  been  complied  with, 
and  the  writing  offered  for  probate  herein  is  void 
and  not  sufficient  as  a  will  or  testament  imder  the 
laws  of  the  District  of  Columbia,  the  State  of  Okla- 
homa or  the  Territory  of  Alaska. 

Wherefore  this  petitioner  prays  this  Honorable 
Court  to  set  aside,  vacate  and  hold  for  naught  the 
order  appointing  Paul  Greiman  administrator,  and 
for  an  order  setting  aside  all  other  orders  made 
herein  including  the  order  admitting  to  probate  the 
writing  filed  therein  as  a  will  and  for  an  order  ap- 
pointing Julian  A.  Hurley,  administrator  for  the 
Territory  of  Alaska,  of  this  estate  and  that  the 
Court  make  an  order  setting  this  petition,  contest 
and  objections  for  hearing  at  a  time  that  will  al- 
low sufficient  time  for  the  taking  of  depositions  in 
the  State  of  Oklahoma,  and  for  such  other  and 
further  relief  as  the  Court  may  deem  proper. 

BYRON  W.  WOODS, 
By  BAILEY  E.  BELL, 

His  Attorney.     [9] 

United  States  of  America, 
Territory  of  Alaska — ss. 

Bailey  E.  Bell,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  attorney  for  Byron  W. 
Woods,  the  petitioner  above  named;  that  he  has 
read  and  knows  the  contents  of  the  foregoing  peti- 
tion, and  same  is  true  as  he  verily  believes;  that  he 
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makes  this  verification  in  behalf  of  Byron  W. 
Woods  for  the  reason  that  the  said  Byron  W. 
Woods  is  not  now  in  the  Territory  of  Alaska,  the 
place  where  said  verification  is  made. 

[Seal]  BAILEY  E.  BELL. 

Subscribed  and  sworn  to  before  me  this  27  day 
of  December,  1945. 

[N.  P.  Seal]      J.  G.  RIVERS, 
Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires:  1-18-1946. 

Service  of  foregoing  Amended  Petition  acknowl- 
edged this  27th  day  of  December  1945. 

CECIL  H.  CLEGG, 

Atty.  for  Administrator  with 
will  Annexed 
Paul  Greiman 

LETTERS  OF  ADMINISTRATION 

State  of  Oklahoma, 
Oklahoma  County — ss. 

Byron  W.  Wood  is  hereby  appointed  adminis- 
trator of  the  estate  of  Maurice  O.  W.  Pearl,  De- 
ceased. 

Witness  C.  J.  Blinn,  Judge  of  the  County  Court 
of  Oklahoma  County,  State  of  Oklahoma,  with  the 
seal  thereof  affixed,  the  31st  day  of  July  A.  D., 
1945. 

[Seal]  

Judge  of  the  County  Court. 
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State  of  Oklahoma, 
Oklahoma  County— ss. 

I,  Byron  W.  Wood,  do  solemnly  swear  that  I 
will  perform  according  to  law,  the  duties  of  admin- 
istrator of  the  estate  of  Maurice  O.  W.  Pearl  De- 
ceased, So  help  me  God. 

BYRON  W.  WOOD 

Subscribed  and  sworn  to  before  me,  this  31st  day 
of  July,  1945. 

[Seal]  KATHRYN  KEAHEY, 

Notary  Public  County  Judge — Court  Clerk. 

By 

Deputy. 
My  commission  expires:  Nov.  16,  1946.     [10] 

[Endorsed]:  No.  20,524,  County  Court,  Okla- 
homa Coimty,  State  of  Oklahoma.  Letters  of  Ad- 
ministration. 

I,  Cliff  Myers,  Court  Clerk  for  Oklahoma 
County,  Okla.  hereby  certify  that  the  foregoing  is 
a  true,  correct  and  complete  copy  of  the  instrument 
herewith  set  out  as  appears  of  record  in  the  County 
Court  Clerk's  office  of  Oklahoma  County,  Okla., 
this  31st  day  of  July,  1945. 

CLIFF  MYERS, 
Court  Clerk. 

By  OLA  HOPE,  Deputy. 
[Seal] 

EXHIBIT  A 
Filed:  December  27,  1945.    Eleanor  M.  Ely,  U.  S. 
Commissioner  &  Ex-Officio  Probate  Judge.  [11] 
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In  the  Probate  Court,  Fairbanks  Precinct,  Fourth 
Judicial  Division,  Territory  of  Alaska 

No.  1019 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  DECEASED 

MOTION  TO  DISMISS  AMENDED  PETITION 
OF  BYRON  W.  WOOD  FOR  REMOVAL  OF 
ADMINISTRATOR  ETC. 

Comes  now  Paul  Greimann,  Administrator  with 
Will  Annexed  of  the  above  entitled  estate,  appear- 
ing specially  for  the  purpose  of  this  Motion  only, 
and  respectfully  moves  the  Court  to  dismiss  the 
Amended  Petition  of  Byron  W.  Wood  for  the 
removal  of  Administrator  etc.  upon  the  following 
grounds,  namely: 

1.  That  no  Notice  of  said  Amended  Petition,  or 
of  any  other  Petition  by  said  Byron  W.  Wood 
herein,  has  been  given  to  this  Administrator  as 
required  by  Section  4371  of  the  Compiled  Laws  of 
Alaska,  1933,  nor  has  said  Amended  Petition  or  mry 
Citation  been  served  upon  said  Administrator  as 
required  by  the  laws  of  the  Territory  of  Alaska. 

2.  That  it  appears  from  the  face  of  said 
Amended  Petition  that  the  petitioner  herein,  Byron 
W.  Wood,  has  no  interest  whatever  in  said  estate 
or  the  proceeds  thereof,  as  required  by  the  laws  of 
the  Territory  of  Alaska,  entitling  him  to  file  any 
Petition  or  Amended  Petition  herein,  and  that  he 
is  incompetent  to  seek  the  relief  asked  for  by  him 
or  any  relief  whatsoever. 
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3.  That  this  Court  has  no  jurisdiction  of  the 
subject  matter  of  said  Amended  Petition  or  of  the 
person  of  said  Administrator. 

4.  That  no  legal  grounds  are  stated  in  said 
Amended  Petition  for  the  removal  of  said  Adminis- 
trator, as  required  by  said  Section  4371,  CLA  1933. 

5.  That  no  legal  grounds  are  stated  in  said 
Amended  Petition  warranting  the  setting  aside  of 
the  Order  of  this  Court  admitting  to  probate  the 
Will  of  said  decedent  or  of  any  other  Order  entered 
in  these  proceedings,  and  that  said  Court  has  no 
jurisdiction  so  to  do. 

6.  That  no  grounds  whatever  are  stated  in  said 
Petition  warranting  [12]  this  Court  in  refusing  to 
settle,  approve,  and  confirm  the  Final  Account  of 
said  Administrator  as  filed  herein. 

7.  That  said  Amended  Petition  is  not  signed  by 
amy  person  whatsoever. 

This  Motion  is  made  and  based  upon  all  the  files 
and  records  herein  and  upon  all  the  proceedings 
heretofore  had  in  the  above  entitled  matter. 

CECIL  H.  CLEGG, 

Attorney   for   Administrator   with    Will    Annexed 

Appearing  Specially  for  the  Purposes  of  this 

Motion  only  and  for  no  other  purpose. 

Due  service  of  the  foregoing  Motion,  and  receipt 

of  a  copy  thereof,  acknowledged  December  28,  1945. 

BAILEY  E.  BELL, 

Attorney  for  Byron  W.Wood, 
Petitioner 
Filed :  December  28,  1945.   Eleanor  M.  Ely,  U.  S. 
Commissioner  &  Ex  Officio  Probate  Judge.  [13] 
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[Title  of  Probate  Court  and  Cause.] 

OEDER  DENYING  MOTION  TO  DISMISS 
AMENDED  PETITION  OF  BYRON  W. 
WOOD  FOR  REMOVAL  OF  ADMINIS- 
TRATOR  ETC. 

This  cause  coming  on  for  bearing  on  tbe  tbird 
day  of  January,  1946,  on  tbe  motion  of  Cecil  IT. 
Clegg,  Attorney  for  Administrator  witb  Will  An- 
nexed appearing  specially  for  tbe  purposes  of  tbe 
motion  only,  to  Dismiss  Amended  Petition  of  Byron 
W.  Wood  for  removal  of  administrator  etc.,  and 
Paul  Greimann,  Administrator  witb  Will  Annexed 
of  tbe  above  entitled  estate,  appearing  in  person 
and  by  bis  Attorney,  Cecil  H.  Clegg,  and  Byron  W. 
Woods  appearing  by  bis  attorney  Bailey  E.  Bell, 
and  tbe  Court  baving  beard  tbe  arguments  of 
counsel,  and  being  fully  advised  in  tbe  premises  and 
baving  taken  tbe  matter  under  advisement  until 
January  5,  1946, 

It  Is  Hereby  Ordered  tbat  tbe  Motion  To  Dismiss 
Amended  Petition  of  Byron  W.  Wood  for  Removal 
of  Administrator  Etc.,  be,  and  tbe  same  is  bereby, 
denied. 

Dated  at  Fairbanks,  Alaska,  tbis  5tb  day  of 
January,  1946. 

[Probate  Court  Seal]     ELEANOR  M.  ELY, 
United  States  Commissioner  and  ex-of&cio  Probate 
Judge,  Fairbanks  Precinct. 

[Endorsed] :     Filed  January  14,  1946. 

(Entered  in  Volume  18  of  Probate  Records,  Page 
268)  [14] 
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[Title  of  Probate  Court  and  Cause.] 

DEMURRER 

Comes  now  Paul  Greimann,  Administrator  with 
Will  Annexed  of  the  above  entitled  estate,  and 
legatee  under  the  Will  of  decedent  above  named, 
and,  reserving  all  his  rights  acquired  by  his  special 
appearance  herein  and  without  waiving  the  same, 
demurs  to  the  Amended  Petition  of  Byron  W. 
Wood  upon  the  ground  that  it  appears  from  the 
face  of  said  Amended  Petition : 

1.  That  this  Court  has  no  jurisdiction  of  the 
person  of  Paul  Greimann,  either  as  Administrator 
with  Will  Annexed  of  said  estate  or  as  such  legatee. 

2.  That  this  Court  has  no  jurisdiction  of  the 
various  subjects  set  forth  in  said  Amended  Petition, 
or  of  either  of  them. 

3.  That  said  Amended  Petition  is  multifarious 
and  too  sweeping  to  be  entertained  by  a  Court  of 
Probate,  and  several  unrelated  alleged  grounds  of 
relief  are  improperly  united  therein. 

4.  That  said  petitioner,  Byron  W.  Wood,  has  no 
interest  whatever  in  said  estate  or  the  proceeds 
thereof,  as  required  by  the  laws  of  Alaska,  which 
entitles  him  to  file  any  Petition  or  Amended  Peti- 
tion herein  seeking  the  relief  prayed  for  by  him,  or 
any  relief  whatsoever,  and  that  he  is  incompetent 
to  seek  such  relief. 

5.  That  said  petitioner,  Byron  W.  Wood,  is  not 
an  heir,  legatee,  devisee,  creditor,  or  other  person 
interested  in  said  estate  and  has  no  standing  in  this 
Court. 
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6.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  entitle  said  petitioner,  Byron  W. 
Wood,  to  the  relief  prayed  for,  or  any  relief. 

7.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  entitle  said  petitioner  to  an  Order 
of  this  Court  for  the  removal  of  the  present 
Administrator.  [15] 

8.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  entitle  said  petitioner  to  an  Order 
of  this  Court  setting  aside  the  Order  of  this  Court 
admitting  to  probate  the  Will  of  said  decedent,  or 
any  other  Order  entered  in  these  proceedings. 

9.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  warrant  this  Court  in  refusing  to 
settle,  approve,  and  confirm  the  Final  Account  of 
the  present  Administrator. 

10.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  warrant  this  Court  in  refusing  to 
adjudicate  the  heirs  of  said  decedent  in  conformity 
with  the  terms  of  his  Will  and  the  intention  of  said 
testator. 

11.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  warrant  this  Court  in  entering  an 
Order  herein  holding  said  Will  to  be  void  and 
ineffectual  as  a  Will. 

12.  That  said  Amended  Petition  does  not  state 
facts  sufficient  to  warrant  the  Court  in  appointing 
Julien  A.  Hurley,  or  any  other  person,  as  Adminis- 
trator of  the  Estate  of  said  decedent  in  the  Terri- 
tory of  Alaska. 
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13.     That  said  Amended  Petition  was  not  filed 
within  the  time  jDrescribed  by  law. 

CECIL  H.  CLEGG, 
Attorney  for  Paul  Greimann,  Administrator  and 
legatee. 
Due  service  of  the  foregoing  Demurrer  and  re- 
ceipt of  a  copy  thereof  acknowledged  January  16th, 
1946. 

BAILEY  E.  BELL, 

Attorney  for  Byron  W.Wood, 
Petitioner. 
Filed :     January  17,  1946.   Eleanor  M.  Ely,  U.  S. 
Commissioner  &  Ex  Officio  Probate  Judge.  [16] 


No.  1019 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  Deceased,  Probate 

January  17,  1946. 

The  demurrer  of  Paul  Greimann,  Administrator 
with  Will  Annexed  of  the  above  entitled  estate,  to 
the  Amended  Petition  of  Byron  W.  Wood  having 
been  filed  this  17th  day  of  January,  1946,  and  ha\ang 
been  submitted  to  the  court  without  argument. 

It  is  Ordered  that  the  said  demurrer  be,  and  the 
same  is  overruled. 

Done  this  17th  day  of  January,  1946. 

ELEANOR  M.  ELY, 

United  States  Commissioner  and  ex  officio  Probate 
Judge. 

(Filed  for  Record  in  Volume  18  of  Probate,  Page 
509)  [17] 
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[Title  of  Probate  Court  and  Cause.] 

APPLICATION     FOR    COMMISSION    TO 
TAKE     DEPOSITIONS     TO     THE     PRO- 
BATE COURT,  FAIRBANKS  PRECINCT, 
FOURTH  JUDICIAL  DIVISION,  TERRI- 
TORY OF  ALASKA: 
Comes   now   Bailey    E.    Bell,   Attorney    for   the 
Petitioner  and  Contestant  of  the  will  in  the  estate 
of  J.  M.  Pearl,  deceased,  as  set  forth  in  the  above- 
entitled  action  and  cause,  and  petition  the  above- 
entitled   Court   for  the   issuance   of   a   commission 
directed  to  Maude  A.  Moore,  a  Notary  Public  in  and 
for  the  State  of  Oklahoma,  to  take  the  testimony, 
upon  written  interrogatories,  of  the  following  ma- 
terial witnesses  on  the  part  of  the  petitioner  and 
contestant,  to-wit: 

Byron  W.  Wood,  residing  in  Council  Hill,  Okla- 
homa, and  Lista  L.  Fitch  and  H.  C.  Fitch,  of  620 
West  Washington  Street,  Oklahoma  City,  Okla- 
homa, upon  the  ground  and  for  the  reason  that  said 
witnesses  reside  in  the  State  of  Oklahoma;  and  to 
secure  the  personal  attendance  of  such  witnesses 
would  be  a  burdensome  expense  to  petitioner;  and 
that  your  petitioners  are  conversant  with  the  facts 
at  issue  in  the  above-entitled  action  and  believe 
that  the  petitioner  has  a  good  cause  of  contest 
against  the  Will  and  in  support  of  all  of  the  allega- 
tions of  the  petition. 

Dated  at  Fairbanks,  Alaska,  this  8th  day  of 
February,  1946. 

BAILEY  E.  BELL, 

Attorney  for   Petitioner   and 
Contestant 
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[Title  of  Probate  Court  and  Cause.] 

OBJECTIONS    TO   ISSUANCE    OP    COMMIS- 
SION TO  TAKE  DEPOSITIONS 

Comes  now  Paul  Greimann,  individually  and  as 
Administrator  of  the  above  entitled  estate,  and 
objects  to  the  issuance  of  any  Commission  to  take 
the  depositions  of  any  witnesses  in  the  above  en- 
titled matter  upon  the  following  grounds: 

1.  Objects  to  the  issuance  of  any  Commission  to 
take  depositions  of  any  witnesses  upon  the  ground 
that  the  Compiled  Laws  of  Alaska  do  not  permit 
the  issuance  by  any  Probate  Court  in  the  Territory 
of  Alaska  of  any  Commission  to  take  depositions  of 
witnesses,  and  the  issuance  of  a  Commission  and 
the  taking  of  any  depositions  thereunder  is  un- 
authorized by  any  law. 

2.  Objects  to  the  issuance  of  any  Commission 
directed  to  Maude  A.  Moore,  Notary  Public,  of 
Oklahoma  City,  Oklahoma,  upon  the  ground  that 
it  is  not  shown  she  is  a  disinterested  person,  and 
upon  the  further  ground  that  said  Administrator 
is  informed  and  believes  that  she  is  an  employee  of 
the  Oklahoma  attorney  for  Byron  W.  Wood,  peti- 
tioner herein,  and,  therefore,  has  an  interest  in  the 
result  of  this  contest. 

8.  Objects  to  the  issuance  of  any  Commission  to 
take  the  deposition  of  Byron  W.  Wood  in  Oklahoma 
City,  Oklahoma,  for  the  reason  that  said  witness 
resides  at  Council  Hill,  Muskogee  County,  Okla- 
homa, which  place  is  distant  more  than  one  hundred 
fifty  miles  from  Oklahoma  City  aforesaid,  and  such 
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deposition,  if  taken,  should  be  taken  either  at 
Council  Hill  or  at  Muskogee,  the  county  seat  of 
Muskogee  County,  before  the  Clerk  of  the  County 
Court  in  and  for  Muskogee  County,  Oklahoma, 
which  is  distant  not  more  than  fifteen  miles  from 
Council  Hill  aforesaid. 

CECIL  H.  CLEGG, 

Attorney  for  Paul  Greimann 
aforesaid  [19] 
Due  service  of  the  foregoing  Objections,  and  re- 
cept  of  a  copy  thereof,  acknowledged  February  19, 
1946. 

BAILEY  E.  BELL,  NV 

Attorney  for  Byron  W.Wood, 
Petitioner 

[Endorsed] :     Filed  February  19,  1946. 


[Title  of  Probate  Court  and  Cause.] 

ORDER  OVER-RULING  OBJECTIONS  TO 
ISSUANCE  OF  COMMISSION  TO  TAKE 
DEPOSITIONS,  ETC. 

The  hearing  on  the  objections  filed  February  19, 
1946,  by  the  attorney  for  Paul  Greimann,  individu- 
ally and  as  Administrator  of  the  above  entitled 
estate,  having  been  held  on  the  26th  of  February, 
Cecil  H.  Clegg  and  Bailey  E.  Bell  appearing,  and 
the  Court  having  continued  the  matter  until  this 
date. 

It  Is  Ordered  and  Adjudged  that  the  following 
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objections  to  the  Issuance  of  Commission  to  Take 
Depositions  be,  and  the  same  are  over-ruled : 

Objection  No.  1  to  the  Issuance  of  any  Commis- 
sion to  Take  Depositions,  etc. ; 

Objection  No.  3  to  the  Issuance  of  any  Commis- 
sion to  Take  the  Deposition  of  Byron  W.  Wood  in 
Oklahoma  City,  Oklahoma,  etc. ; 

It  is  Further  Ordered  and  Adjudged  that  the 
following  objections  to  Direct  Interrogatories  Pro- 
posed to  be  Propounded  to  Byron  W.  Wood  be,  and 
the  same  are  over-ruled: 

Objection  No.  2,  to  Interrogatory  No.  3,  etc. 

Objection  No.  5,  to  Interrogatory  No.  6,  etc. 

Objection  No.  7,  to  Interrogatory  No.  8,  etc. 

Objection  No.  8,  to  Interrogatory  No.  9,  etc. 

Objection  No.  10,  to  Interrogatory  No.  13,  etc. 

Objection  No.  11,  to  Interrogatory  No.  17,  etc. 

It  Is  Further  Ordered  and  Adjudged  that  the 
following  objections  to  Direct  Interrogatories  Pro- 
posed to  be  Propounded  to  H.  C.  Fitch  be,  and  the 
same  are  over-ruled: 

Objection  No.  6,  to  Interrogatory  No.  7,  etc. ; 

Objection  No.  7,  to  Interrogatory  No.  9,  etc.; 

It  Is  Further  Ordered  and  Adjudged  that  the 
following  objections  to  Direct  Interrogatories  Pro- 
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posed  to  be  Propounded  to  Lista  L.  Pitcli  be,  and 
the  same  are  over-ruled: 

Objection  No.  6,  to  Interrogatory  No.  1,  etc. 

Objection  No.  7,  to  Interrogatory  No.  9,  etc. 

Objection  No.  8,  to  Interrogatory  No.  10,  etc. 

Done  this  28th  day  of  February,  1946. 

[Probate  Court  Seal]     ELEANOR  M.  ELY, 
United  States  Commissioner  and  ex  officio  Probate 
Judge. 

[Endorsed]  :     Filed  February  28,  1946. 

(Entered  in  Volume  18  of  Probate  Records,  Page 
397)  [22] 


[Title  of  Probate  Court  and  Cause.] 

ANSWER 

Comes  now  Paul  Greimann,  Administrator  with 
Will  Annexed  of  the  above  entitled  estate,  and 
legatee  under  the  Will  of  decedent  above  named^ 
and,  for  answer  to  the  Amended  Petition  filed  herein 
by  Byron  W.  Wood,  admits,  denies,  and  alleges  as 
follows : 

I. 

Denies  each  and  every  allegation  contained  in 
paragraph  1  of  said  Amended  Petition,  and  the 
whole  thereof,  and,  in  this  behalf,  alleges  that  on 
the  26th  day  of  September,  1931,  said  J.  M.  Pearl 
was,  and  had  been  for  many  years  prior  thereto,  a 
bona  fide  resident  and  inhabitant  of  the  Territory 
of  Alaska  and  had  his  legal  domicile  therein,  and 
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had  no  property,  real  or  personal,  in  the  District  of 
Columbia. 

II. 

Denies  each  and  every  allegation  contained  in 
paragraph  2  of  said  Amended  Petition,  and  the 
whole  thereof,  except  that  he  admits  he  is  not  a 
relative  of  J.  M.  Pearl,  deceased. 

III. 

Denies  each  and  every  allegation  contained  in 
paragraph  3  of  said  Amended  Petition,  and  the 
whole  thereof,  except  that  he  admits  J.  M.  Pearl 
was  well  known  at  Fairbanks,  Alaska. 

IV. 

Denies  each  and  every  allegation  contained  in 
paragraph  4,  and  the  whole  of  said  paragraph,  ex- 
cept that  he  admits  he  is  no  relation  to  the  above 
named  decedent  and  was  never  adopted  by  said 
decedent. 

V. 

Denies  each  and  every  allegation  contained  in 
paragraph  5,  and  the  whole  of  said  paragraph. 

VI. 

Denies  each  and  every  allegation  contained  in 
paragraph  6,  and  the  whole  of  said  paragraph,  ex- 
cept the  allegation  that  said  J.  M.  Pearl  died  on 
July  8,  1944.  [23] 

VII. 

Denies  each  and  every  allegation  contained  in 
paragraph  7,  and  the  whole  of  said  paragraph. 


Paul  Greimann  31 

VIII. 

Denies  each  and  every  allegation  contained  in 
paragraph  8,  and  the  whole  of  said  paragraph,  and, 
in  this  behalf,  alleges  that  at  the  time  of  his  death, 
to  wit,  on  July  8,  1944,  said  J.  M.  Pearl  was,  and 
for  many  years  prior  thereto  had  been,  a  bona  fide 
resident  and  inhabitant  of  the  Territory  of  Alaska 
and  had  his  legal  domicile  therein. 

IX. 

Denies  each  and  every  allegation  contained  in 
paragraph  9,  and  the  whole  of  said  paragraph. 

Further  answering  said  Amended  Petition,  Paul 
Greimann  as  Administrator  aforesaid  and  for  him- 
self as  legatee  under  said  Will  of  said  J.  M.  Pearl, 
deceased,  alleges  as  follows: 

I. 

That  said  Paul  Greimann,  ever  since  he  was 
of  the  age  of  eighteen  years,  in  Chicago,  Illi- 
nois, had  been  the  intimate  friend,  and  for 
many  years  in  Fairbanks,  Alaska,  was,  the 
business  associate,  of  said  decedent,  J.  M. 
Pearl;  that  this  close  friendship  continued  im- 
broken  up  to  the  time  decedent  left  Fairbanks 
in  December,  1941;  that  they  worked  and  lived 
together  in  Chicago,  Illinois,  prior  to  coming 
to  Alaska  on  or  about  September  1,  1923;  that 
for  many  years  in  the  town  of  Fairbanks, 
Alaska,  they  were  equal  partners  in  the  conduct 
of  a  garage  business  under  the  name  and  style 
of  Pearl  &  Pearl;  that  from  the  time  said 
decedent  and  said  Paul  Greimann  arrived  in 


32  Byron  W.  Wood  vs. 

Fairbanks,  Alaska,  on  or  about  September  1, 
1923,  and  for  many  years  thereafter,  said  Paul 
Greimann  was  commonly  known  in  Fairbanks, 
Alaska,  as  Paul  Greimann  Pearl,  due  to  the 
fact  that  said  decedent  usually  addressed  him 
as  "Son"  and  requested  him  to  use  the  name 
of  "Pearl";  that  said  decedent  was  approxi- 
mately thirty  years  older  than  said  Paul 
Greimami. 

II. 
That  said  decedent  during  the  month  of  De- 
cember, 1941,  left  Fairbanks,  Alaska,  to  secure 
needed  medical  attention  in  the  States;  that  he 
never  abandoned  his  permanent  domicile  in  the 
Territory  of  Alaska,  and,  upon  leaving  the 
Territory  at  the  time  aforesaid,  he  [24]  fully 
intended  to  return  to  Alaska,  and  contuiued  in 
such  intention  as  long  as  he  lived;  that  shortly 
after  leaving  Fairbanks,  Alaska,  he  suffered  a 
stroke  of  paralysis  and  became  mentally  in- 
competent and  was  thereby  prevented  from 
returning  to  his  home  in  Fairbanks,  Alaska. 

Wherefore,  your  Administrator  and  legatee  under 
said  Will  prays  that  said  Amended  Petition  of 
Byron  W.  Wood  be  denied  and  dismissed  as  to  all 
matters  and  things  for  which  relief  is  sought  and 
that  said  Administrator  and  legatee  have  his  Final 
Account  as  such  Administrator  approved  and  con- 
firmed, and  that  the  proceeds  of  said  estate  be 
adjudicated  to  him  and  Robert  Gallagher  as  the 
legal  beneficiaries  under  said  Will  of  decedent,  and 
for  his  costs  and  disbursements  and  such  other  and 
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further  relief  as  to  this  Court  may  seem  meet  and 

just  in  the  premises. 

CECIL  H.  CLEGG, 

Attorney  for  Paul  Greimann,  Administrator  with 
Will  Annexed  of  the  Estate  of  J.  M.  Pearl, 
deceased,  and  legatee  imder  the  Will  of  said 
decedent. 

United  States  of  America, 

Territory  of  Alaska, 

Fourth  Judicial  Division — ss. 

Paul  Greimann,  being  first  duly  sworn,  on  oath 
deposes  and  says ;  I  am  the  Administrator  with  Will 
Annexed  of  the  Estate  of  J.  M.  Pearl,  deceased,  and 
am  one  of  the  legatees  named  in  the  Will  of  said 
decedent;  that  I  have  read  the  foregoing  Answer, 
know  the  contents  thereof,  and  the  same  is  true  as 
I  verily  believe. 

PAUL  GREIMANN, 
Subscribed  and  sworn  to  before  me  this  17th  day  of 
January,  1946. 

[N.  P.  Seal]     CECIL  H.  CLEGG, 

Notary  Public  for  Alaska 

My  commission  expires  April  30th,  1946. 

Due  service  of  the  foregoing  Answer,  and  receipt 
of  a  copy  thereof,  acknowledged  January  21st,  1946. 

BAILEY  E.  BELL, 

Attorney  for  Byron  W.  Wood, 
Petitioner. 

[Endorsed] :     Filed  January  21,  1946.  [25] 
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[Title  of  Probate  Court  and  Cause.] 

REPLY 

Comes  now  the  petitioner,  Byron  W.  Wood,  and 
for  Reply  to  the  Answer  filed  by  Paul  Greimann, 
Administrator  with  Will  Annexed  and  alleges  and 
states  as  follows  to-wit: 

I. 

He  denies  each  and  every  allegation  of  affirmative 
matter  set  forth  in  paragraph  I  of  the  Answer,  and 
the  whole  thereof. 

11. 

This  Petitioner  denies  that  J.  M.  Pearl  was  at 
the  time  of  his  death,  and  for  many  years  prior 
thereto,  a  bona  fide  resident  and  inhabitant  of  the 
Territory  of  Alaska,  and  denies  that  his  legal 
domicile  was  in  the  Territory  of  Alaska. 

III. 

This  Petitioner  is  not  sufficiently  advised  to  form 
a  belief  as  to  the  truth  set  forth  in  paragraph  I  on 
page  2  of  said  Answer,  and  the  paragraph  II  on 
page  3  of  said  answer,  and  therefore  denies  each 
and  every  allegation  therein  contained,  and  the 
whole  thereof. 

BAILEY  E.  BELL, 

Attorney  for  Petitioner. 

United  States  of  America, 
Territory  of  Alaska — ss. 

Bailey  E.  Bell,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  attorney  for  Byron  W. 
Wood,  the  petitioner  above  named ;  and  that  he  has 
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read  and  knows  the  contents  of  the  foregoing  peti- 
tion, and  same  is  true  as  he  verily  believes;  that  he 
makes  this  verification  in  behalf  of  Byron  W.  Wood 
for  the  reason  that  the  said  Byron  W.  Wood  is  not 
now  in  the  Territory  of  Alaska,  the  place  where  said 
verification  is  made. 

BAILEY  E.  BELL, 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
February,  1946. 

[N.  P.  Seal]     J.  a.  RIVERS, 
Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  Commission  Expires:  2/18/1946.  [26] 

Service  of  foregoing  reply  acknowledged  this  8th 
day  of  February,  1946. 

CECIL  H.  CLEGG, 

Attorney   for  Paul   Greiman, 
Administrator. 

[Endorsed] :     Filed  February  8,  1946.  [27] 


[Title  of  Probate  Court  and  Cause.] 

ORDER  and  DECREE  REVOKING  ORDER  OF 
MARCH  6,  1945,  ADMITTING  TO  PRO- 
BATE A  CERTAIN  DOCUMENT  DATED 
9/26/31,  and  ENVELOPE  ATTACHED 
THERETO,  AS  LAST  WILL  AND  TESTA- 
MENT OF  DECEDENT. 

This  matter  coming  on  regularly  for  hearing  on 
June  17,  1946,  before  the  above  entitled  Court  upon 
the  issues  raised  by  the  Amended  Petition  of  Byron 
W.  Wood,  of  Council  Hill,  Oklahoma,  filed  herein, 
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the  Answer  thereto  of  Paul  Greimann,  Administra- 
tor with  Will  Annexed  of  the  above  entitled  estate, 
and  the  Reply  of  said  petitioner.  Said  petitioner, 
Byron  W.  Wood,  was  represented  by  his  attorney, 
Bailey  E.  Bell,  and  said  Administrator  appeared  in 
person  and  \Yas  represented  by  his  attorney,  Cecil 
H.  Clegg.  Certain  oral  and  documentary  proofs  and 
evidence  was  admitted  by  the  respective  parties,  and 
arguments  were  had  thereon.  Whereupon  said  Court 
took  said  cause  under  advisement  until  the  16th  day 
of  July,  1946,  at  the  hour  of  three  o'clock  P.  M.,  at 
which  time  said  Court  announced  its  decision  orally, 
and  does  now,  in  accordance  therewith,  find  as 
follows : 

1.  That  said  decedent,  J.  M.  Pearl,  died  on  July 
8,  1944,  in  the  State  of  Oklahoma,  and  left  a  certain 
document,  dated  9/26/31  at  Washington,  D.  C, 
signed  by  said  decedent  and  written  in  his  own 
handwriting,  purporting  to  be  his  last  will  and 
testament,  which  said  document  was  mailed  to  said 
Paul  Greimann  from  Washington,  D.  C.  on  Sej)- 
tember  27,  1931,  in  an  envelope  addressed  in  the 
handwriting  of  said  decedent,  and  which  said  docu- 
ment, together  with  said  envelope,  was  on  March 
6,  1945,  admitted  to  probate  herein  as  the  last  will 
and  testament  of  said  J.  M.  Pearl,  deceased. 

2.  That  on  the  18th  day  of  December,  1945,  one 
Byron  W.  Wood,  of  Council  Hill,  Oklahoma,  filed 
herein  a  Petition  for  the  removal  of  said  Greimann 
as  Administrator  with  Will  Annexed  of  said  estate 
and  to  set  aside  all  Orders  made  by  this  Court  in 
this  proceeding,  including  the  Order  admitting  to 
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probate  tlie  document  hereinabove  [28]  described; 
and  that  thereafter,  on  December  27,  1945,  said 
Byron  "W.  Wood  filed  herein  an  Amended  Petition 
of  the  same  general  tenor  and  character  as  his 
original  Petition  hereinal)ove  referred  to. 

3.  That  the  purported  Will  heretofore  admitted 
to  probate  in  these  proceedings  is  not  an  absolute 
last  will  and  testament  of  said  decedent,  J.  M. 
Pearl,  but  is  a  conditional  Will  and  is  of  no  legal 
force  or  effect  and  is  not  entitled  to  probate  as  the 
last  will  and  testament  of  said  J.  M.  Pearl. 

4.  That  an  Order  should  be  made  herein  revok- 
ing that  certain  Order  entered  herein  on  March  6, 
1945,  admitting  to  probate  said  document  above 
mentioned  as  the  last  will  and  testament  of  said 
J.  M.  Pearl,  deceased,  and  denying,  in  all  other 
respects,  the  Amended  Petition  of  said  Byron  W. 
Wood. 

Now,  Therefore, 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
That  the  following  portion  of  that  certain  Order 
made  and  entered  herein  on  the  6tli  day  of  March, 
1945,  entitled  "Order  Admitting  Will  to  Probate 
and  appointing  Administrator  with  Will  Annexed", 
to  wit: 

"It  Is  Hereby  Ordered,  Adjudged,  and  De- 
creed That  the  document  hereinabove  men- 
tioned, and  the  envelope  thereto  attached,  be, 
and  is  hereby,  admitted  to  probate  as  the  Last 
Will  and  Testament  of  said  J.  M.  Pearl, 
deceased. ' ' 
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be,  and  the  same  is  hereby,  set  aside  and  annulled, 
and  that,  in  all  other  respects,  the  Amended  Peti- 
tion of  Byron  W.  Wood  filed  herein  'on  December 
27,  1945,  be,  and  the  same  is  hereby,  denied. 

Dated  at   Fairbanks,   Alaska,   this   24th   day   of 
July,  1946. 

[Probate  Court] 

[Seal]     ELEANOR  M.  ELY, 
United  States  Commissioner  and  ex  officio  Probate 
Judge,    Fairbanks    Precinct,    Fourth    Judicial 
Division,  Territory  of  Alaska. 

[Endorsed] :     Filed  July  24,  1946.  [29] 


[Title  of  Probate  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To  Byron  W.  Wood,  Petitioner,  and  Bailey  E.  Bell, 
his  attorney: 
You,  and  each  of  you,  will  jjlease  take  notice  that 
Paul  Greimann,  individually  and  as  Administrator 
with  the  Will  Annexed  of  the  Estate  of  J.  M.  Pearl, 
deceased,  has  appealed,  and  does  hereby  appeal,  to 
the  Honorable  District  Court  for  the  Territory  of 
Alaska,  Fourth  Judicial  Division,  sitting  at  Fair- 
banks, from  that  certain  Order  and  Decree  made 
and  entered  by  the  above  entitled  Probate  Court 
in  the  above  entitled  proceedings  on  the  24th  day 
of  July,  1946,  wherein  said  Probate  Court  found 
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the  Will  theretofore  admitted  to  probate  on  March 
6,  1945,  as  the  last  will  and  testament  of  said  de- 
cedent, J.  M.  Pearl,  to  ])e  a  conditional  Will  and  of 
no  legal  force  or  effect  and  not  entitled  to  probate 
as  the  last  will  and  testament  of  said  decedent,  and 
wherein  said  Probate  Court  set  aside,  annulled, 
and  revoked  that  i^art  of  said  Order  of  March  6, 
1945,  admitting  said  Will  to  x^robate  herein,  and 
that  he  also  appeals  from  all  adverse  orders  and 
rulings  of  said  Probate  Court  made  in  said  proceed- 
ings as  more  particularly  set  forth  in  the  Excep- 
tions filed  herein  by  appellant. 

Dated  at  Fairbanks,  Alaska,  this  25th  day  of 
July,  1946. 

CECIL  H.  CLEGG, 

Attorney  for  Appellant,  Paul 
Greimann,  Individually 
and  as  Administrator 
with  Will  Annexed  of 
the  Estate  of  J.  M.  Pearl, 
deceased. 

Due  service  of  the  foregoing  Notice  of  Appeal, 
and  receipt  of  a  copy  hereof,  acknowledged  July 
26th,  1946. 

BAILEY  E.  BELL, 

Attorney  for  Petitioner 
Byron  W.  Wood. 
PAUL  GREIMANN, 
Appellant. 

[Endorsed] :     Filed  July  26,  1946.  [30] 
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[Title  of  Probate  Court  and  Cause.] 

EXCEPTIONS  OF  PAUL  GREIMANN,  AD- 
MINISTEATOR,  TO  DECREE  REVOKING 
ORDER  ADMITTING  TO  PROBATE  A 
CERTAIN  DOCUMENT  AS  DECEDENT'S 
LAST  WILL  AND  TESTAMENT,  AND  AD- 
VERSE INTERMEDIATE  RULINGS 

Comes  iiow  Paul  Greimaun,  individuall}^  and  as 
Administrator  with  Will  Annexed  of  the  above  en- 
titled estate,  hereinafter  designated  "Appellant", 
and  objects  and  excepts  to  the  Order  and  Decree 
Revoking  Order  of  March  6,  1915,  Admitting  Will 
to  Probate,  made  and  entered  herein  on  July  21, 
1946,  and  all  adverse  intermediate  orders  in  the 
proceedings  heretofore  had  before  said  Court  in 
the  above  entitled  cause,  in  the  following  particu- 
lars, namely: 

1.  He  excepts  to  the  action  of  said  Probate 
Court  in  refusing  to  dismiss  the  Amended  Petition 
of  Byron  W.  Wood  and  entering  an  Order  herein 
on  January  5,  1946,  denying  appellant's  Motion  to 
Dismiss  Amended  Petition  hied  in  said  Court  on 
December  28,  1945,  upon  the  ground  that  the  ruling 
of  said  Court  was  not  authorized  by  law  and  was 
against  the  law  and  contrary  thereto,  to  which  rul- 
ing appellant  duly  excepted. 

2.  He  excepts  to  the  action  of  said  Probate 
Court  in  refusing  to  sustain  the  Demurrer  of  Ap- 
pellant to  the  Amended  Petition  of  said  Byron  W. 
Wood   upon  the  ground   that  said   Demurrer  was 
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well  founded  in  law  and  the  ruling  of  said  Probate 
Court  was  against  the  law  in  the  premises  and  con- 
trary thereto,  to  which  ruling  appellant  duly  ex- 
ceiDted. 

3.  He  excepts  to  the  action  of  said  Probate 
Court  in  requiring  appellant  to  answer  said 
Amended  Petition  of  said  Byron  W.  Wood  upon 
the  ground  that  said  Court  was  without  jurisdic- 
tion so  to  do,  and  said  ruling  was  not  authorized 
by  law  but  was  contrary  thereto,  to  which  ruling 
appellant  duly  excepted.     [31] 

4.  He  excepts  to  the  action  of  said  Probate 
Court  in  overruling  the  objections  of  appellant  to 
the  issuance  of  a  Commission  to  take  the  depositions 
of  witnesses  residing  outside  of  Alaska,  viz.,  Byron 
W.  Wood  of  Council  Hill,  Oklahoma,  Lista  L.  Fitch 
and  H.  C.  Fitch,  both  residing  at  620  West  Wash- 
ington Street,  Oklahoma  City,  Oklahoma,  upon  the 
ground  that  said  Court  has  no  authority  in  law  to 
issue  a  Commission  to  take  depositions  of  witnesses 
outside  of  Alaska,  and  had  no  jurisdiction  to  enter 
said  Order  and  that  the  same  was  against  the  law 
and  contrary  thereto,  to  which  ruling  appellant  duly 
excepted. 

5.  He  excepts  to  the  action  of  said  Probate 
Court  in  overruling  the  objections  of  appellant  to 
the  introduction  by  said  Byron  W.  Wood  and  in 
behalf  of  said  Wood  upon  the  hearing  of  the  re- 
spective depositions  of  said  witnesses  specified  in 
paragraph  4  hereof,  upon  the  ground  that  the  rul- 
ing of  said  Court  was  unauthorized  by  law  and  con- 
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trary    thereto,    to    wliicli    ruling    appellant    duly 
excepted. 

6.  He  excepts  to  the  Order  and  Decree  entered 
in  said  cause  by  said  Probate  Court  on  July  24, 
1946,  setting  aside  and  annulling  that  certain  por- 
tion of  the  Order  of  said  Court  made  and  entered 
in  said  cause  on  March  6,  1945,  admitting  to  pro- 
bate the  document  mentioned  in  said  Order,  and 
the  attached  envelope,  as  the  Last  Will  and  Testa- 
ment of  J.  M.  Pearl,  deceased,  upon  the  ground 
that  said  Order  and  Decree  was  made  and  entered 
against  the  law  and  contrary  thereto,  to  which 
Order  and  Decree  appellant  duly  excepted. 

7.  He  excepts  to  the  finding  numbered  3  con- 
tained in  said  Order  and  Decree  of  July  24,  1946, 
to  wit:  "3.  That  the  purported  Will  heretofore 
admitted  to  probate  in  these  proceedings  is  not  an 
absolute  last  will  and  testament  of  said  decedent, 
J.  M.  Pearl,  but  is  a  conditional  will  and  is  of  no 
legal  force  or  effect  and  is  not  entitled  to  probate 
as  the  last  will  and  testament  of  said  J.  M.  Pearl", 
upon  the  ground  that  the  same  was  made  and  en- 
tered against  the  law  and  the  evidence  in  the  prem- 
ises, and  contrary  thereto,  to  which  finding  appel- 
lant duly  excepted. 

Wherefore,  appellant  prays  for  a  Judgment  and 
Decree  of  the  appellate  Court  reversing  said  cause 
and  sustaining  the  validity  of  the  last  will  and  testa- 
ment of  said  decedent  heretofore  admitted  to  pro- 
bate [32]  by  the  Order  of  said  Probate  Court  on 
March  6.  1945,  and  for  such  other  and  further  re- 
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lief  as  to  said  appellate  Court  may  seem  just  and 
equitable  in  the  premises. 

CECIL  H.  CLEGG, 

Attorney  for  Appellant. 
Due  service  of  the  foregoing  Exceptions,  and  re- 
ceipt of  a  copy  thereof,  acknowledged  July  26th, 
1946. 

BAILEY  E.  BELL, 

Attorney   for    Petitioner 
Byron  W.  Wood. 

[Endorsed] :     Filed  July  26,  1946.     [33] 


5524 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  Deceased. 

ORDER  TO  DRAW  JUDGMENT 

The  trial  of  this  cause  on  ap]3eal  from  the  Pro- 
bate Court,  Fairbanks  Precinct,  having  been  had 
on  the  2nd  day  of  October,  1946,  and  the  matter 
having  been  taken  under  advisement,  the  Court, 
now  being  fully  advised  in  the  premises,  announced 
that  he  found  for  the  appellant  and  directed  that 
counsel  for  the  appellant  draw  a  Judgment  in  ac- 
cordance with  the  Opinion  filed  in  this  cause. 

*     *     * 

Oct.  9,  1946. 
Entered  in  Court  Journal  No.  34,  Page  170.     [61] 
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In  the  District  Court  for  tlie  Territory  of  Alaska, 
Fourth  Division 

No.  5524 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  Deceased. 

DECEEE 

Be  It  Remembered  That  this  cause  came  on  to  be 
heard  before  the  above  entitled  Court  on  the  2nd 
day  of  October,  1946,  appellant,  Paul  Greimann, 
individually  and  as  Administrator  with  Will  An- 
nexed of  the  Estate  of  J.  M.  Pearl,  deceased,  ap- 
pearing in  person  and  by  his  attorney,  Cecil  H. 
Clegg,  and  aj^pellee,  Byron  W.  Wood,  petitioner, 
appearing  by  his  attorney,  Warren  A.  Taylor.  Ap- 
pellant presented  certain  oral  and  documentary  tes- 
timony and  evidence  and  rested,  and  petitioner 
Byron  W.  Wood,  as  appellee,  offered  none.  There- 
upon said  cause  was  argued  before  said  Court  by 
respective  counsel  and  was  taken  under  advisement 
by  said  Court.  Thereafter,  on  October  9,  1946,  said 
Court,  having  considered  the  arguments  of  counsel 
and  the  law  and  evidence  upon  the  issue  of  whether 
or  not  the  letter  of  decedent  hereinafter  described 
constitutes  a  contingent  or  absolute  Will,  filed  its 
written  opinion  herein  holding  in  favor  of  appel- 
lant and  against  appellee-petitioner. 

Wherefore,  by  virtue  of  the  law  and  the  premises. 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 

That  the  letter  dated  9-26-31  written  by  J.  M.  Pearl, 

decedent   above   named,    in   his   own    handwriting, 
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signed  by  him,  and  mailed  by  him  from  Washing- 
ton, D.  C,  on  September  27,  1931,  addressed  to 
Paul  Greimann,  Fairbanks,  Alaska,  is  the  true  and 
valid  Last  Will  and  Testament  of  said  decedent, 
J.  M.  Pearl,  and  is  entitled  to  probate  as  such  under 
the  laws  of  Alaska,  as  heretofore  adjudicated  on  the 
6th  day  of  March,  1945,  [62]  by  the  Probate  Court 
for  the  Fairbanks  Precinct,  Alaska;  and  said  Pro- 
bate Court  is  hereby  ordered  to  reinstate  said  ad- 
judication of  March  6,  1945; 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
That  the  Order  and  Decree  of  said  Probate  Court 
made  and  entered  on  the  24th  day  of  July,  1946,  in 
the  above  entitled  j^robate  proceeding  pending  in 
said  Probate  Court,  luimbered  1019,  revoking,  va- 
cating, and  setting  aside  said  Order  of  March  6, 
1945,  admitting  said  letter  to  probate  as  the  last 
will  and  testament  of  said  decedent,  J.  M.  Pearl, 
upon  the  ground  that  said  letter  was  invalid  as  an 
absolute  will  of  decedent  and  was  merely  a  con- 
tingent or  conditional  Will  in  its  terms  and  intent, 
be,  and  the  same  is  hereby,  vacated,  set  aside,  and 
held  for  naught. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
That  the  finding  and  decree  of  said  Probate  Court 
to  the  effect  that  said  letter  is  a  conditional  will  and 
is  of  no  legal  force  or  effect  as  a  last  will  and  testa- 
ment and,  therefore,  not  entitled  to  probate  as  the 
last  will  and  testament  of  said  J.  M.  Pearl,  de- 
ceased, be,  and  the  same  is  hereby,  reversed  and 
set  aside. 

It  Is  Further  Ordered  and  Adjudged  That  said 
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apiDellaiit,  Paul  Greimann,  liave  and  recover  his 
costs  and  disbursements  upon  said  appeal  proceed- 
ing, taxed  by  the  Clerk  of  this  Court  at  the  sum 
of  $63.25. 

It  Is  Further  Ordered  That  the  Clerk  of  this 
Court  deliver  to  said  Probate  Court  a  true  copy 
of  this  Decree,  duly  certified  by  said  Clerk. 

Dated  at  Fairbanks,  Alaska,  this  14th  day  of 
October,  1946. 

HARRY  E.  PRATT, 
District  Judge. 

Receipt  of  a  copy  of  the  foregoing  Decree  ac- 
knowledged October  11,  1946. 

WARREN  A.  TAYLOR 

Attorney  for  Byron  W.  Wood, 
Appellee. 

(M) 
Entered  in  Court  Journal  No.  34,  Page  171. 

[Endorsed]:     Filed  Oct.  14,  1946.     [63] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant:  Byron  W. 
Wood,  Council  Hill,  Oklahoma. 

Name  and  Address  of  Apjjellant's  Attorneys: 
Bailey  E.  Bell,  Fairbanks,  Alaska ;  Warren  A.  Tay- 
lor, Fairbanks,  Alaska. 
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Name  and  Address  of  Appellee :  Paul  Greimann, 
Fairbanks,  Alaska. 

Name  and  Address  of  Appellee's  Attorney:  Ce- 
cil H.  Clegg,  Fairbanks,  Alaska. 

Notice  Is  Hereby  Given  that  Byron  W.  Wood, 
petitioner  in  the  above  entitled  cause  does  hereby 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  United  States  of  America, 
from  a  Decree  entered  in  the  above  entitled  action 
on  the  14th  day  of  October,  1946,  and  for  grounds 
of  appeal  allege  as  follows: 

I. 

That  the  Court  erred  in  decreeing  a  letter  dated 
9/26/31,  written  by  J.  M.  Pearl  to  be  the  true  and 
valid  Last  Will  and  Testament  of  J.  M.  Pearl,  De- 
ceased, and  entitled  to  probate  under  the  laws  of  the 
Territory  of  Alaska. 

II. 

That  the  Court  erred  in  vacating  and  setting  aside 
that  certain  order  of  the  Probate  Court  in  the  said 
cause,  which  said  order  of  the  probate  Court  held 
that  the  letter,  dated  9-26-31  written  by  J.  M.  Pearl 
was  a  contingent  or  conditional  will  and  not  en- 
titled to  probate  as  the  Last  Will  and  Testament  of 
the  said  decedent,  J.  M.  Pearl.     [64] 

III. 

That  the  Court  erred  in  reversing  and  setting 

aside  the  findings  and  decree  of  said  probate  court 

to  the  effect  that  the  said  letter  was  a  conditional 

or  contingent  will  and  was  of  no  legal  force  and 
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effect  as  the  Last  Will  and   Testament  of  J.   M. 
Pearl. 

Dated  at  Fairbanks,  Alaska,  this  18tli  day  of  Oc- 
tober 1946. 

/s/  WARREN  A.  TAYLOR, 

Of   Plaintiff's   Attorneys. 

Service  of  copy  acknowledged  this  21st  day  of 
October,  1946. 

CECIL  H.  CLEGG,  Ipc 

Attorney  for  Paul  Greimann. 

[Endorsed] :     Filed  Oct.  21,  1946.     [65] 


[Title  of  District  Court  and  Cause.] 

PETITION  FOR   ALLOWANCE 
OF  APPEAL 

The  petitioner  in  the  above  entitled  cause,  consid- 
ering himself  aggrieved  by  the  decree  entered  in 
the  said  cause  on  the  14th  day  of  October,  1946, 
in  favor  of  the  Administrator  of  the  Estate  of  J.  M. 
Pearl,  Deceased,  which  said  decree  reversed  and 
set  aside  the  Order  and  Decree  of  the  Probate 
Court  for  the  Territory  of  Alaska,  Fourth  Division, 
Fairbanks  Precinct  which  found  and  decreed  that  a 
certain  letter  written  by  the  decedent,  J.  M.  Pearl, 
was  not  a  true  and  valid  will  of  deceased ;  and  which 
order  and  decree  of  said  probate  court  revoked  it's 
previous  order  admitting  the  said  letter  to  probate 
as  the  Last  Will  and  Testament  of  deceased.     That 
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the  District  Court  for  the  Territory  of  Alaska 
further  ordered  and  decreed  that  the  said  letter 
was  a  true  and  A-alid  will  of  the  decedent,  J.  M. 
Pearl,  and  entitled  to  probate  under  the  laws  of 
the  Territory  of  Alaska.  By  said  Decree  the  issues 
were  determined  in  favor  of  the  Administrator  of 
said  Estate  of  Decedent  and  against  the  petitioner 
and  appellant,  Byron  W.  Wood. 

The  petitioner  having  given  due  notice  of  appeal 
from  said  judgment  to  the  Ignited  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  for  the 
reasons  specified  and  set  forth,  does  respectfully 
pray  that  his  said  appeal  may  be  allowed,  and  that 
a  transcript  of  the  records,  proceedings  and  papers 
upon  which  said  decree  was  made  and  entered, 
be  duly  authenticated  by  the  Clerk  of  this  Court, 
and  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco, 
California;  and  this  said  petitioner,  Byron  W. 
Wood,  does  further  pray  that  said  decree  afore- 
mentioned be  corrected,  set  aside,  reversed  and  a 
new  trial  ordered,  and  that  the  Court  fix  the  amount 
of  appeal  bond  to  be  filed  herem.     [66] 

Dated  at  Fairbanks,  Alaska,  this  19th  day  of 
December,  1946. 

/s/  WAEEEN   A.    TAYLOR, 

Of  Attorneys  for  Petitioner. 

[Endorsed] :     Filed  Dec.  19,  1946.     [67] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL  AND 
FIXING  APPEAL  BOND 

On  this  2nd  day  of  October,  1946,  the  same  being 
one  of  the  days  of  the  General  March,  1946,  Term 
of  this  Court,  this  cause  came  on  regularly  to  be 
heard  upon  the  petition  of  Byron  W.  Wood  for  the 
allowance  of  an  appeal  in  behalf  of  the  said  peti- 
tioner from  the  decree  entered  in  the  said  cause 
on  the  14th  day  of  May,  1946,  which  said  decree 
reversed  a  decree  of  the  Probate  Court  for  the 
Territory  of  Alaska,  Fourth  Division,  Fairbanks 
Precinct,  in  the  said  matter,  and  also  fixing  the 
amount  of  appeal  bond  on  the  said  appeal,  and  the 
place  of  hearing  said  appeal,  and  the  said  Court 
being  fully  advised  in  the  premises  it  hereby  finds 
that  the  amount  of  the  appeal  bond  should  be  Two 
Hundred  Fifty  ($250.00)  Dollars,  Now,  Therefore, 

It  Is  Hereby  Ordered  that  the  appeal  of  said 
petitioner  from  the  decree  entered  herein  on  the 
14th  day  of  October,  1946,  be,  and  the  same  is  al- 
lowed, to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  that  a  certified 
transcript  of  records,  proceedings,  orders,  judg- 
ment, testimony,  and  all  other  proceedings  in  said 
matter  on  which  said  decree  appealed  from  is  based, 
be  transferred,  duly  authenticated  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  therein  filed  and  said  cause  docketed  on 
or  before  thirty  (30)  days  from  this  date,  to  be 
heard  at  San  Francisco,  California,  and 
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It  Is  Further  Ordered  that  the  amount  of  the 
Appeal  Bond  be,  and  is  hereby  fixed  at  the  sum  of 
$250.00;  said  bond  to  be  submitted  and  approved 
by  the  undersigned  Judge  of  this  Court;  and 

It  Is  Further  Ordered  that  in  preparing  and 
printing  the  record  on  appeal  in  said  cause,  the 
title  of  the  Court  and  cause  shall  be  printed  on  the 
first  page  of  said  record,  and  that  thereafter  it  may 
be  omitted,  and,  in  j)lace  thereof,  the  words  ^' Title 
of  Court  [68]  and  Cause"  may  be  inserted,  and 
that  all  endorsements  on  all  papers  may  be  omitted 
except  the  Clerk's  filing  marks  and  admission  of 
service. 

Done  in  Chambers  on  this  19th  day  of  December, 
1946. 

HARRY  E.  PRATT, 
District  Judge. 

Entered  in  Court  Journal  Dec.  19,  1946,  No.  34, 
Page  314-315. 

[Endorsed]:     Filed   Dec.   19,   1946.     [69] 


[Title  of  District  Court  and  Cause.] 

APPEAL  BOND 

Know  All  Men  By  These  Presents:  That  we, 
Byron  W.  Wood,  as  principal,  and  Gradelle  Leigh 
and  Jack  Allman  as  sureties,  are  held  and  firmly 
bound  unto  the  United  States  in  the  sum  of  $250.00, 
to  be  paid  to  the  United  States  of  America ;  to  which 
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payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  administrators, 
jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this  19th  day  of 
December,  1946. 

Whereas,  lately  at  a  District  Court  of  the  United 
States  for  the  Fourth  Division  of  the  Territory  of 
Alaska,  in  a  suit  pending  in  said  Court  in  which 
Byron  W.  Wood  was  petitioner,  and  Paul  Grei- 
mami,  as  administrator  of  the  Estate  of  J.  M. 
Pearl,  was  respondent,  a  judgment  was  rendered 
against  the  said  petitioner  in  said  matter,  and  the 
said  petitioner  having  filed  in  said  Court  a  notice 
of  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  a  session  of  said 
Court  of  Appeals  to  be  held  at  San  Francisco,  in 
the  State  of  California. 

Now,  the  condition  of  the  above  obligation  is 
such :  That  if  the  said  Byron  W.  Wood  shall  prose- 
cute said  appeal  to  effect,  and  to  pay  all  costs  that 
may  be  taxed  against  him,  if  for  any  reason  the 
appeal  is  dismissed,  or  if  the  judgment  is  affirmed, 
then  in  that  event  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  effect. 

Signed,  sealed  and  acknoAvledged  this  19th  day  of 
December,  1946. 

/s/  BYRON  M.  WOOD, 
By  /s/  WARREN  A.  TAYLOR, 
Attorney, 
Principal. 
/s/  JACK  ALLMAN,  (LS) 

/s/  GRADELLE  LEIGH         (LS) 
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United  States  of  America, 
Territory  of  Alaska 
Fourtti  Division — ss 


Gradelle  Leigh  and  Jack  Allman,  being  first  duly 
sworn,  each  for  himself  and  not  one  for  the  other, 
deposes  and  says :  That  he  is  a  freeholder  in  the 
Territory  of  Alaska  and  is  worth  the  sum  of  $500.00, 
exclusive  of  property  exempt  from  execution,  over 
and  above  all  debts  and  liabilities. 
/s/  JACK  ALLMAN, 
/s/  GRADELLE  LEIGH. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  December,  1946. 

[Seal]        /s/  WARREN  A.  TAYLOR, 

Notary  Public  for  Alaska. 
My  commission  expires  8/11/47. 
Approved  this  21st  day  of  February,  1947. 
HARRY  E.  PRATT, 
District  Judge. 
[Endorsed] :     Filed  Dee.  19,  1946.     [71] 


Li  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

At  San  Francisco,  California 

No.  5524 

In  the  Matter  of  the  Estate  of 

J.  M.  PEARL,  Deceased. 

ORDER    EXTENDING    TIME    TO    FILE,    RE- 
CORD   AND    DOCKET    CAUSE    ON    AP- 
PEAL 
On  motion  of  the  appellant  in  the  above  entitled 
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cause,  by  Warren  A.  Taylor,  one  of  liis  attorneys, 
for  an  order  extending  the  time  to  file,  record  and 
docket  the  said  cause  on  appeal  in  this  court,  it 
appears  to  this  Court  that  by  reason  of  the  ab- 
sence of  counsel  from  the  Territory  of  Alaska,  and 
the  absence  of  the  District  Judge  for  the  Territory 
of  Alaska,  Fourth  Division  from  the  Territory  of 
Alaska  renders  it  impossible  for  the  said  cause  to 
be  filed,  recorded  and  docketed  in  this  Court  within 
the  time  allowed  by  law;  and  the  Court  being  fully 
advised  in  the  premises  and  good  cause  appearing 
therefor : 

It  Is  Hereby  Ordered  that  the  time  w^ithin  which 
the  record  on  appeal  in  this  case  shall  be  deposited 
and  filed  in  this  Court  with  the  Clerk  thereof,  and 
said  cause  docketed  therein,  be,  and  the  same  is  ex- 
tended and  enlarged  to  and  including  the  1st  day  of 
March,  1947. 

Dated  at  San  Francisco,  California,  this  8th  day 
of  January,  1947. 

FRANCIS  A.  GARRECHT, 

United  States  Circuit  Judge. 

[Endorsed] :  Filed  C.C.A.  Jan.  8,  1947.  Paul  P. 
O'Brien,  Clerk. 

[Endorsed] :  Filed  D.C.  Feb.  6,  1947.  John  B. 
Hall,  Clerk;  by  Olga  T.  Steger,  Deputy.     [72] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division 

No.  5524 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  Deceased. 

ASSIGNMENT   OF   ERRORS 

Comes  now  Byron  W.  Wood  of  Council  Hill,  Ok- 
lahoma, a  full  brother  of  the  deceased,  J.  M.  Pearl, 
and  one  of  the  heirs  at  law,  and  for  Assignment  of 
Errors  in  this  case  alleges  and  states: 

I. 

That  the  Court  erred  in  taking  jurisdiction  in  this 
case  as  on  appeal  for  the  reason  that  the  judgment 
in  the  probate  court  of  July  24,  1946,  holding  the 
letter  as  contingent  and  not  a  final  will,  had  become 
final  and  no  appeal  was  properly  taken  therefrom. 

11. 

That  the  Court  erred  in  taking  jurisdiction  of 
this  case  as  on  appeal  when  no  appeal  was  properly 
taken  from  the  Judgment  and  Decree  of  the  Probate 
Court  under  date  of  July  24,  1946,  by  anyone  hav- 
ing authority  or  right  to  take  an  appeal. 

III. 

That  the  Court  erred  in  taking  jurisdiction  in  this 
case  as  if  a  proper  appeal  had  been  taken  in  that 
the  record  filed  in  this  case  in  the  United  States 
District  Court  for  the  Territory  of  Alaska,  Fourth 
Judicial  Division,  was  insufficient  to  confer  on  said 
Court   appellate   jurisdiction   in   this   to-wit:     The 


56  Byron  W.  Wood  vs. 

record  contemplated  by  the  Compiled  Laws  of 
Alaska,  1933,  to  be  filed  in  the  United  States  Dis- 
trict Court  on  Appeals,  in  Probate  cases  Chapter 
CLIV  Section  4571,  4572,  4573  and  4574  was  never 
complied  with  as  [73]  the  record  did  not  contain  the 
following  documents  and  instruments  upon  which 
the  United  States  Commissioner  based  her  judg- 
ment of  July  24,  1946  on,  to-wit: 

a.  The  Depositions  of  Byron  W.  Wood, 
Lesta  L.  Fitch  and  H.  C.  Fitch  taken  in  Okla- 
homa City,  Oklahoma,  in  this  cause  in  which 
it  was  established  by  the  uncontradicted  testi- 
mony that  Mr.  J.  M.  Pearl,  now  deceased,  was 
living  with  his  wife  in  Oklahoma  City  for  quite 
some  time  before  he  died. 

b.  The  Certified  copy  of  the  judgment  of 
the  District  Court  of  Oklahoma  County,  Okla- 
homa, showing  that  the  divorce  decree  between 
the  now  deceased,  J.  M.  Pearl,  and  Musetta 
Wood  Pearl,  his  wife,  had  been  vacated  and  set 
aside,  restoring  them  as  man  and  wife;  whicli 
decree  was  dated  7th  day  of  May,  1942; 

c.  Certified  and  Authenticated  copy  of  the 
Laws  of  the  District  of  Columbia  as  introduced 
in  the  trial  before  the  United  States  Commis- 
sioner in  this  case;  which  acts  controlled  the 
making  of  wills  in  the  District  of  Columbia. 

d.  The  Certified  copy  of  the  death  certifi- 
cate. 

e.  The  Certified  copies  of  the  Letters  of 
Administration  issued  to  Byron  W.  Wood,  by 
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the  County  Court  of  Oklahoma  County,  Okla- 
homa, in  the  estate  of  Maurice  O.  W.  Pearl, 
who  it  is  shown  to  be  the  same  man  as  J.  M. 
Pearl,  dated  in  Oklahoma  County  July  31,  1945. 

IV. 

The  Court  further  erred  in  making  an  order  re- 
versing the  judgment  and  order  made  by  the  United 
States  Commissioner  Ex-Officio  Probate  Judge  on 
July  24,  1946,  in  which  the  said  Probate  Judge  made 
the  following  iindings,  judgment  and  order  to-wit: 

That  the  purported  Will  heretofore  admitted 
to  probate  in  these  proceedings  is  not  an  abso- 
lute last  will  and  testament  of  said  decedent, 
J.  M.  Pearl,  but  is  a  conditional  Will  and  is  of 
no  legal  force  or  effect  and  is  not  entitled  to 
probate  as  the  last  w^ell  and  testament  of  said 
J.  M.  Pearl.     [74] 

That  an  Order  should  be  made  herein  re- 
voking that  certain  Order  entered  herein  on 
March  6,  1945,  admitting  to  probate  said  docu- 
ment above  mentioned  as  the  last  will  and  testa- 
ment of  said  J.  M.  Pearl,  deceased,  and  deny- 
ing, in  all  other  respects,  the  Amended  Peti- 
tion of  said  Byron  W.  Wood. 

Now,  Therefore, 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
That  the  following  portion  of  that  certain  Older 
made  and  entered  herein  on  the  6th  day  of  March, 
1945,  entitled  "Order  Admitting  Will  to  Probate 
and  appointing  Administrator  with  Will  Annexed", 
to-wit : 
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"It  Is  Hereby  Ordered,  Adjudged,  and  De- 
creed   That    the    document    hereinabove    men- 
tioned, and  the  envelope  thereto  attached,  be, 
and  is  hereby,  admitted  to  probate  as  the  Last 
Will  and  Testament  of  said  J.  M.  Pearl,  de- 
ceased." 
be,  and  the  same  is  hereby,  set  aside  and  annulled, 
and  that,  in  all  other  respects,  the  Amended  Petition 
of  Byron  W.  Wood  filed  herein  on  December  27, 
1945,  be,  and  the  same  is  hereby,  denied. 

Dated   at   Fairbanks,   Alaska,   this   24th   day   of 
July,  1946." 

[Probate  Court  Seal]     ELEANOR  M.  ELY, 
United  States  Commissioner  and  ex-officio  Probate 
Judge,    Fairbanks    Precinct,    Fourth    Judicial 
Division,  Territory  of  Alaska. 

Filed:     July  24,   1946.     Eleanor  M.   Ely,  U.   S. 
Commissioner  &  Ex-Officio  Probate  Judge. 

Y. 

The  Court  further  erred  in  making  and  entering 
the  Decree  on  October  14,  1946,  which  is  as  follows : 
"No.  5524 

DECREE 

Be  It  Remembered  That  this  cause  came  on 
to  be  heard  before  the  above  entitled  Court  on 
the  2nd  day  of  October,  1946,  appellant,  Paul 
Greimann,  individually  and  as  Administrator 
with  Will  Annexed  of  the  Estate  of  J.  M.  Pearl, 
deceased,  appearing  in  person  and  by  his  attor- 
ney, Cecil  H.  Clegg,  and  appellee,  Byron  W. 
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Wood,  petitioner,  appearing  by  liis  attorney, 
Warren  A.  Taylor.  Appellant  presented  cer- 
tain oral  and  documentary  testimony  and  evi- 
dence and  rested,  and  petitioner,  Byron  W. 
Wood,  as  appellee,  offered  none.  Thereupon 
said  cause  was  argued  before  said  Court  by  re- 
spective counsel  and  was  taken  under  advise- 
ment by  said  Court.  Thereafter,  on  October  9, 
1946,  said  Court,  having  considered  the  argu- 
ments of  counsel  and  the  law  and  evidence 
upon  the  issue  of  whether  or  not  the  letter  of 
decedent  hereinafter  described  constitutes  a 
contingent  or  absolute  Will,  filed  its  written 
opinion  herein  holding  in  favor  of  appellant 
and  against  appellee-petitioner. 

Wherefore,  by  virtue  of  the  law  and  the 
premises. 

It  Is  Hereby  Ordered,  Adjudged,  and  De- 
creed That  the  letter  dated  [75]  9-26-31  written 
by  J.  M.  Pearl,  decedent  above  named,  in  his 
own  handwriting,  signed  by  him,  and  mailed  by 
him  from  Washington,  D.  C,  on  September  27, 
1931,  addressed  to  Paul  Greimann,  Fairbanks, 
Alaska,  is  the  true  and  valid  Last  Will  and 
Testament  of  said  decedent,  J.  M.  Pearl,  and  is 
entitled  to  probate  as  such  under  the  laws  of 
Alaska,  as  heretofore  adjudicated  on  the  6th 
day  of  March,  1945,  by  the  Probate  Court  for 
the  Fairbanks  Precinct,  Alaska;  and 

It  Is  Further  Ordered,  Adjudged,  and  De- 
creed That  the  Order  and  Decree  of  the  said 
Probate  Court  made  and  entered  on  the  24th 
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day  of  July,  1946,  in  the  above  entitled  probate 
proceeding  pending  in  said  Probate  Court, 
numbered  1019,  revoking,  vacating,  and  setting 
aside  said  Order  of  March  6,  1945,  admitting 
said  letter  to  probate  as  the  last  will  and  testa- 
ment of  said  decedent,  J.  M.  Pearl,  upon  the 
ground  that  said  letter  was  invalid  as  an  abso- 
lute will  of  decedent  and  was  merely  a  contin- 
gent or  conditional  Will  in  its  terms  and  intent, 
be,  and  the  same  is  hereby,  vacated,  set  aside, 
and  held  for  naught. 

It  Is  Further  Ordered,  Adjudged,  and  De- 
creed That  the  finding  and  decree  of  said  Pro- 
bate Court  to  the  effect  that  said  letter  is  a  con- 
ditional wiU  and  is  of  no  legal  force  or  effect  as 
a  last  will  and  testament  and,  therefore,  not 
entitled  to  probate  as  the  last  will  and  testa- 
ment of  said  J.  M.  Pearl,  deceased,  be,  and  the 
same  is  hereby,  reversed  and  set  aside. 

It  Is  Further  Ordered  and  Adjudged  That 
said  appellant,  Paul  Greimann,  have  and  re- 
cover his  costs  and  disbursements  upon  said 
appeal  proceeding,  taxed  by  the  Clerk  of  this 
Court  at  the  sum  of  $ 

It  Is  Further  Ordered  That  the  Clerk  of 
this  Court  deliver  to  said  Probate  Court  a  true 
copy  of  this  Decree,  duly  certified  by  said  Clerk. 

Dated  at  Fairbanks,  Alaska,  this  14th  day  of 
October,  1946. 


District  Judge. 
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For  all  of  which  Byron  W.  Wood  believes  that 
he  has  been  denied  a  right  that  he  is  entitled  to, 
and  denied  a  fair  trial,  and  that  the  judgment  and 
decree  in  the  United  States  District  Court  for  the 
Territory  of  Alaska,  Fourth  Judicial  Division,  is 
an  error  and  should  be  reversed.  Therefore  prays 
an  api^eal  to  the  Ninth  Circuit  Court  of  AjDpeals 
of  the  United  States  of  America  in  this  cause. 

WARREN  A.  TAYLOR  and 

BAILEY  E.  BELL, 

By  BAILEY  E.  BELL, 

Attorneys  for  Byron  W. 
Wood,  Appellant. 

[Endorsed]:     Filed  Feb.  6,  1947.     [76] 


[Title  of  District  Court  and  Cause.] 

RETURN 

Received  from  Bailey  E.  Bell,  attorney  for  Ap- 
pellant, coi)y  of  the  Assignment  of  Errors  and  Bill 
of  Exceptions  in  the  matter  of  the  Estate  of  J.  M. 
Pearl,  deceased,  No.  5524,  and  served  each  of  them 
on  Paul  G.  Greimann  in  person  in  Fairbanks, 
Alaska,  on  6th  day  of  February,  1947. 

Dated  at  Fairbanks,  Alaska,  this  7th  day  of  Feb- 
ruary, 1947. 

STANLEY  J.  NICHOLS, 
United  States  Marshal. 

By  /s/  E.  A.  TONSETH, 
Office  Deputy. 
[Endorsed]  :     Filed  Feb.  7,  1947.     [77] 


62  Byron  W.  Wood  vs. 

[Title  of  District  Court  and  Cause.] 

BILL  OF  EXCEPTIONS 

Byron  W.  Woods  respectfully  jDresents  the  fol- 
lowing Bill  of  Exceptions  for  allowance  and  settle- 
ment upon  the  appeal  taken  from  the  rulings,  or- 
ders and  judgment  of  the  Court  as  set  forth  in  this 
Bill  of  ExceiDtions  and  as  set  forth  in  the  Assign- 
mentof  Errors  and  Notice  of  Appeal  tiled  herein, 
the  first  of  which  this  Appellant  complains  is  as 
follows : 

I. 

That  the  Court  erred  in  taking  jurisdiction  in 
this  case  as  on  appeal  for  the  reason  that  the  judg- 
ment in  the  probate  court  on  July  24,  1946,  holding 
the  letter  as  contingent  and  not  a  final  will,  had 
become  final  and  no  appeal  was  properly  taken 
therefrom. 

II. 

That  the  Court  erred  in  taking  jurisdiction  of 
this  case  as  on  ajopeal  when  no  appeal  was  j^roperly 
taken  from  the  Judgment  and  Decree  of  the  Pro- 
bate Court  under  date  of  July  24,  1946,  by  anyone 
having  authority  or  right  to  take  an  appeal. 

IIL 

That  the  Court  erred  in  taking  jurisdiction  in 
this  case  as  if  a  proper  appeal  had  been  taken  in 
that  the  record  filed  in  this  case  in  the  United  States 
District  Court  for  the  Territory  of  Alaska,  Fourth 
Judicial  Division,  was  insufficient  to  confer  on  said 
Court   appellate   jurisdiction   in   this   to-wit:     The 
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record  contemplated  by  the  Compiled  Laws  of 
Alaska,  1933,  to  be  filed  in  the  United  States  Dis- 
trict Courts  on  Appeals,  in  Probate  Cases,  Chapter 
CLIY  Sections  4571,  4572,  4573  and  4574  was  never 
complied  with  as  the  record  did  not  contain  the  fol- 
lowing documents  and  instruments  upon  which  [78] 
the  United  States  Commissioner  based  her  judg- 
ment of  July  24,  1946,  on  to-wit: 

a.  The  Depositions  of  Byron  W.  Wood, 
Lesta  L.  Fitch  and  H.  C.  Fitch  taken  in  Okla- 
homa City,  Oklahoma,  in  this  cause  in  which 
it  was  established  by  the  uncontradicted  testi- 
mony that  Mr.  J.  M.  Pearl,  now  deceased,  was 
living  with  his  wnfe  in  Oklahoma  City  for  quite 
some  time  before  he  died; 

b.  The  Certified  copy  of  the  judgment  of 
tlie  District  Court  of  Oklahoma  County,  Okla- 
homa, showing  that  the  divorce  decree  between 
the  now  deceased,  J.  M.  Pearl,  and  Musetta 
Wood  Pearl,  his  wife,  had  been  vacated  and  set 
aside,  restoring  them  as  man  and  wife;  which 
decree  was  dated  7th  day  of  May,  1942 ; 

c.  Certified  and  Authenticated  copy  of  the 
laws  of  the  District  of  Columbia  as  introduced 
in  the  trial  before  the  United  States  commis- 
sioner in  this  case ;  which  acts  controlled  the 
making  of  wills  in  the  District  of  Columbia. 

d.  The  Certified  copy  of  the  death  certifi- 
cate. 
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e.  Tlie  Certified  copies  of  the  Letters  of 
Administration  issued  to  Byron  W.  Wood,  by 
the  County  Court  of  Oklahoma  County,  Okla- 
homa, in  the  estate  of  Maurice  O.  W.  Pearl, 
who  it  is  shown  to  be  the  same  man  as  J.  M. 
Pearl,  dated  in  Oklahoma  County  July  31,  1945. 

IV. 

The  Court  erred  in  decreeing  that  a  letter  dated 
9-26-31  appearing  to  have  been  vmtten  by  J.  M. 
Pearl  to  Paul  Griemann,  to  be  the  true  and  valid 
Last  Will  and  Testamentof  J.  M.  Pearl,  deceased, 
and  entitled  to  probate  under  tlie  laws  of  the  Terri- 
tory of  Alaska. 

V. 

The  Court  erred  in  vacating  and  setting  aside  that 
certain  Order  of  the  Probate  Court  in  the  said 
cause;  which  the  said  Order  of  the  Probate  Court 
held,  that  the  letter  dated  9-26-31,  written  by  J.  M. 
Pearl,  was  a  contingent  or  conditional  will  and  not 
entitled  to  probate  as  the  last  will  and  testament, 
of  the  said  decedent  J.  M.  Pearl. 

VI. 

That  the  Court  erred  in  reversing  and  setting 
aside  the  findings,  judgment  and  decree  of  said  Pro- 
bate court  to  the  effect  that  the  said  letter  dated 
9-26-31,  was  a  conditional  and  contingent  will,  and 
was  cf  no  legal  force  and  effect  as  the  last  will  and 
testament  of  J.  M.  Pearl,  deceased. 

VII. 

The  Court  further  erred  in  making  an  order  re- 
versing the  judgment  and  order  made  by  the  LTnited 
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States  Commissioner  Ex-Officio  Probate  Judge  [79] 
on  July  24,  1946,  in  which  the  said  Probate  Judge 
made  the  following  findings,  Judgment  and  Order 
to-wit : 

"That  the  purported  Will  heretofore  ad- 
mitted to  probate  in  these  proceedings  is  not 
an  absolute  last  w'ill  and  testament  of  said  de- 
cedent, J.  M.  Pearl,  but  is  a  conditional  Will 
and  is  of  no  legal  force  or  effect  and  is  not 
entitled  to  probate  as  the  last  will  and  testa- 
ment of  said  J.  M.  Pearl. 

That  an  Order  should  be  made  herein  re- 
voking that  certain  Order  entered  herein  on 
March  6,  1945,  admitting  to  probate  said  docu- 
ment above  mentioned  as  the  last  will  and  tes- 
tament of  said  J.  M.  Pearl. 

That  an  Order  should  be  made  herein  revok- 
ing that  certain  Order  entered  herein  on  March 
6,  1945,  admitting  to  probate  said  document 
above  mentioned  as  the  last  will  and  testament 
of  said  J.  M.  Pearl,  deceased,  and  denying,  in 
all  other  respects,  the  Amended  Petition  of  said 
Byron  W.  Wood. 

Now,  Therefore, 

It  Is  Hereby  Ordered,  x\d judged,  and  De- 
creed That  thefollowing  portion  of  that  certain 
Order  made  and  entered  herein  on  the  6th  day 
of  March,  1945,  entitled  "Order  Admitting  Will 
to  Probate  and  appointing  Administrator  with 
Will  Annexed",  to-wit: 
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'It  Is  Hereby  Ordered,  Adjudged,  and  De- 
creed That  the  document  hereinabove  men- 
tioned, and  the  envelope  thereto  attached,  be, 
and  is  hereby,  admitted  to  lorobate  as  the  Last 
Will  and  Testament  of  said  J.  M.  Pearl,  de- 
ceased.' 

be,  and  the  same  is  hereby,  set  aside  and  an- 
nulled, and  that,  in  all  other  respects,  the 
Amended  Petition  of  Byron  W.  Wood  filed 
herein  on  December  27,  1945,  be,  and  the  same 
is  hereby,  denied. 

Dated  at  Fairbanks,  Alaska,  this  24th  day  of 
July,  1946". 

[Probate  Court  Seal]     ELEANOR  M.  ELY, 
United  States  Commissioner  and  ex-officio  Pro- 
bate Judge. 

VIII. 

The  Court  erred  in  finding  the  letter  to  be  an 
absolute  will  when  the  evidence  did  not  justify  such 
a  finding,  evidence  as  narrative  is  as  follows: 

Paul  Greimann  being  the  only  witness,  testified 
on  direct  examination  by  Cecil  H.  Clegg,  his  attor- 
ney of  record :  That  his  name  was  Paul  Greimann. 
That  he  lived  at  Fairbanks,  Alaska.  Was  in  the 
automotive  and  bus  transportation  business.  Was 
married,  and  had  five  children.  That  his  place  of 
business  was  at  Second  and  Noble  in  the  town  of 
Fairbanks.  Established  there  going  on  twenty-four 
years.  That  he  had  all  equipment  and  facilities  for 
taking  care  of  and  housing  buses. 
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That  he  knew  J.  M.  Pearl,  the  deceased  first  back 
about  1919,  ill  Chicago,  Illinois.  Formed  a  friend- 
ship with  him.  Was  associated  with  him  up  to  1930, 
was  acquainted  with  him  three  years  before  coming 
to  Alaska.  Came  to  Fairbanks  together,  opened  up 
the  Pearl  and  Pearl  Garage. 

Mr.  Pearl  was  about  19  years  older  than  the  wit- 
ness. The  witness  was  about  forty-three  years  old 
when  Mr.  Pearl  died.  [80]  He  continued  his  friend- 
ship with  him  during  his  lifetime  in  Fairbanks.  He 
lived  out  here  on  a  farm  that  was  bought  by  both 
lie  and  I  from  Harry  J.  Busby  in  the  winter  of 
1924,  and  owned  by  J.  M.  Pearl  up  to  the  time  the 
army  took  it  away  from  him  here  six  years  ago,  or 
five  years  ago.  In  1930  we  had  a  dissolution  of 
partnership.  I  bought  out  his  equity  in  the  Stand- 
ard Garage  and  bought  out  the  property  on  the 
corner  of  Lacey  Street  between  First  and  Seconcl. 
I  transferred  to  him  half  of  the  318-acre  farm  ont 
there,  which  he  contributed  to  the  purchase  therc^of. 
I  transferred  to  him  one-half  of  the  318-acres, 
which  is  about  three-quarters  of  a  mile  from  Fair- 
banks. He  lived  there.  Built  a  home  there.  It  was 
taken  over  by  the  United  States  Army. 

He  left  here  to  go  to  the  States  about  six  years 
ago,  about  the  first  of  November.  He  was  in  ill 
health.  He  went  to  Oklahoma.  Received  a  letter 
from  him  from  Council  Hill,  Oklahoma,  stating  that 
he  had  gone  to  Council  Hill.  We  had  always  been 
on  friendly  terms.  I  used  to  go  back  and  forth  to 
his  i^lace  out  on  the  farm,  and  he  used  to  come  into 
the  business  whenever  he  came  into  town  to  say 
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"hello",  sometimes  he  stayed  an  hour  or  so.  He 
still  regarded  me  in  a  friendly  manner,  and  I  re- 
garded him  the  same  way.  I  think  it  was  through 
my  recommendation  that  he  left.  He  wasn't  looking 
any  too  good  and  said  he  wasn't  feeling  good.  I 
told  him  I  didn't  see  any  reason  why  he  should  stay 
up  here  in  the  cold  weather  in  the  winter,  and  I 
says  "why  don't  you  pack  up  your  clothes  and  go 
outside  for  the  winter"?  That  was  the  last  tri}) 
outside.  He  went  outside  in  1931  for  medical  atten- 
tion. He  was  in  a  hospital  in  V»"ashington,  D.  C. 
He  was  a  veteran  of  the  Spanish-American  War. 
After  he  was  released  from  the  hospital  he  came 
back  to  Fairbanks. 

In  September  I  received  a  communication  from 
him,  a  letter  through  the  mail,  addressed  to  Paul 
Greimann,  that  letter  is  what  this  proceeding  is 
based  on. 

He  had  no  relatives  here  in  Alaska.  The  only 
relatives  that  he  had  was,  that  he  made  mention  of, 
was  his  brother  Byron.  That  I  never  had  any  deal- 
ings with  Byron  Wood. 

That  I  based  my  claim  to  the  estate  on  this  letter. 
That  I  had  my  final  report  ready  to  be  confirmed 
when  I  heard  from  Byron  W.  Wood  the  first  time. 
That  I  had  heard  from  on  one  outside. 

That  I  am  the  appellant  in  this  matter  appealing 
from  the  order  of  the  Commissioner;  that  I  am  the 
person  mentioned  in  the  letter.  Then  a  certified 
copy  of  the  letter  introduced;  which  is  shown  in 
Transcript  and  Proceedings  filed  herein  at  x)ages 
21  to  and  including  24.  The  part  of  the  letter  re- 
lied upon  as  a  will  is  as  follows: 
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''I  am  sitting  writing  to  you  with  a  thermometer 
in  my  mouth  as  my  temperature  is  to  be  taken  every 
2  hours.  The  nurse  just  brot  it  to  me  it  is  marked 
at  4  p.m.  which  is  right  at  hand  now.  I  started  out 
to  church  today  and  got  3  blocks  on  my  way  when 
the  eye-pressure  commenced  and  I  turned  back  no 
too  soon  either  for  both  the  head  and  breast  ache 
commenced  and  were  quite  severe  when  I  arrived 
back  at  the  hospital  and  jumped  into  hed.  In  about 
an  hour  the  spell  was  gone.  My  head  still  aches  but 
the  vision  dimming  is  all  gone  again.  [81] 

We  have  to  give  reference  as  nearest  of  kin  to  be 
notified  in  case  of  death.  I  gave  you  my  boy,  and 
in  case  I  die  if  they  do  operate  I  bequeath  you  iny 
belongings  and  property  all  except  $100  to  be  given 
to  Robert  Galligher  to  help  in  his  education.  I 
would  ask  to  be  buried  here  in  Arlington  Cemetery. 
I  do  not  expect  to  die  but  be  on  my  vray  home  by 
the  20th  of  Oct.  or  soon  after  as  they  are  going 
right  after  my  case  properly." 

That  this  letter  was  in  the  handwriting  of  J.  M. 
Pearl.  That  he  and  Pearl  v/ere  in  the  garage  busi- 
ness from  '24  conducted  under  the  name  of  Pearl 
and  Pearl  for  some  time.  He  suggested  that  I 
adopt  his  name.  He  called  me  son.  I  never  adopted 
the  name  of  Pearl,  was  always  known  as  Greimann. 
We  were  alv^^ays  very  friendly  except  when  I  got 
married,  he  disapproved  of  my  getting  married. 
"He  thought  I  should  have  asked  him  to  get  mar- 
ried, and  there  was  a  little  dissension  between  he 
and  I  at  that  time".  "However,  while  he  never 
cared  much  for  my  wife,  or  liked  my  wife  very  well. 
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so  far  as  that  was  concerned  I  think  we  were  al- 
ways on  friendly  terms."  No  open  break  beween 
us.  When  I  got  the  letter  above  referred  to  I  put  it 
in  my  safe  in  the  garage.  When  he  died  I  waited 
some  time  to  see  if  anybody  would  be  a23pointed  to 
take  care  of  his  estate  before  application  was  made. 
"I  figured  that  if  he  was  in  Council  Hill  and  his 

brother  was  there  that  he  must  have I  at  least 

thought  that  I  would  have  had  some  kind  of  a  wish 
or  some  kind  of  a  tip  that  he  wanted  his  brother  to 
handle  it,  so  I  figured  that  at  any  time  we  might 
receive  that  notice,  so  therefore  I  never  entered 
into  it  until  there  wasn't  anything  showed  up. 

His  was  farm  land  separated  off  in  lots  and  some 
being  sold  for  homes  out  there.  He  was  engaged  in 
the  real  estate  business  to  the  extent  of  selling  a 
portion  of  his  property  that  he  had  acquired  per- 
sonally. 

On  Cross-Examination  by  Mr.  Taylor.  He  testi- 
fied that  he  was  no  relation  to  J.  M.  Pearl.  That  as 
he  recalled  Mr.  Pearl  returned  to  Fairbanks  the 
next  spring  after  he  went  out  for  medical  attention 
in  1931.  Don't  recall  that  he  ever  said  anything 
about  the  letter  he  had  written,  relied  upon  here  as 
a  will.  That  Mr.  Pearl  told  him  he  had  a  wife  liv- 
ing in  Oklahoma.  He  also  said  he  was  divorced. 
He  cr.me  back  to  Fairbanks  in  '32.  He  assumed 
jurisdiction  and  control  of  his  property  from  then 
on  up  until  the  time  he  left.  He  did  seek  me  for 
advice  at  times,  but  he  made  the  final  disposition 
of  anything  pertaining  to  his  affairs.  He  advised 
me  about  having  a  brother  in  Oklahoma  at  Council 
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Hill.  JMr.  Pearl  never  advised  the  witness  that  the 
divorce  decree  was  set  aside  and  of  his  resuming 
marital  relationshix)  with  his  wife. 

I  believe  he  died  July  8,  1944,  That  he  relied 
upon  the  i)art  of  the  letter  that  states,  "and  in  case 
I  die  if  they  do  operate  I  bequeath  you  my  belong- 
ings and  property"  to  be  the  last  will  and  testa- 
ment. He  was  not  operated  on  at  that  time  ond 
couldn't,  then,  have  died  from  the  operation.  He 
died  from  paralysis  in  1944.  We  divided  the  318- 
acres  of  land,  he  took  his  half  and  I  took  mine.  He 
assigned  over  his  interest  down  were  the  garage  was 
to  me ;  that  was  in  1930. 

On  Redirect  Examination  of  Mr.  Griemann  by 
the  Court :  He  testified  that  he  and  Mr.  Pearl  came 
to  Alaska,  in  1923,  established  a  home  here  in  Fair- 
banks and  voted  at  the  elections.  He  never  abandon 
that  home  to  the  knowledge  of  the  witness.  When 
he  went  outside  to  the  hospital  he  said  he  would  be 
back  as  soon  as  he  .  .  .  he  came  back  and  continued 
to  vote  at  the  elections.     [82] 

The  next  time  he  went  out  w^as  1940.  He  had  had 
a  slight  stroke  a  couple  of  years  before  that  and  his 
health  wasn't  any  too  good,  and  he  would  have  to 
pack  the  wood  out  there,  and  so  forth,  out  out  there 
on  the  ranch,  and  I  said,  "there  is  no  use  in  you 
staying  here.  You  have  plenty  to  take  care  of  your- 
self. Wliy  don't  you  go  outside?  And  he  said,  "I 
don't  know  but  what  I  will  do  that."  He  said,  "It 
will  save  a  lot  of  anxiety,"  and  then,  he  says,  "no- 
body will  have  to  come  out  and  be  looking  after  me 
all  of  the  time  in  the  wintertime  to  see  that  I  have 
plenty  of  fuel."     So  about  a  week  after  that  he 
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left.  He  left  his  home  and  eveiythmg  here.  I 
heard  from  his  later,  he  said  he  intended  to  come 
back  the  following  spring.  He  said  he  had  bought 
a  small  house  and  small  track  of  land,  about  five 
acres  in  Oklahoma.  That  it  was  nice  and  warm  out 
there,  and  that  he  was  enjoying  the  climate  very 
much,  but  that  he  would  be  back  in  the  spring. 
That  would  be  the  spring  of  1941.  It  appears  that 
he  took  sick  shortly  after  he  wrote  this  letter  be- 
cause I  didn't  receive  any  communications  from 
him  afterwards,  with  the  exceptions  of  a  postcard 
of  some  scene  around  Oklahoma  City.  He  ask  me 
why  I  didn't  write;  he  hadn't  heard  from  me  for  a 
long  time;  and  that  was  the  last  connnunication  I 
received.  I  never  kept  either  one  of  them.  I  think 
the  next  I  heard  was  through  Mr.  Clegg  here,  that 
he  was  ill.  That  was  about  three  years  ago  this 
summer. 

When  I  got  back  from  the, outside  I  learned  of 
his  death  on  July  8. 

He  had  property  in  Alaska  when  he  wrote  the 
letter  in  1931,  and  had  property  here  at  the  time  of 
his  death.  The  property  had  been  taken  by  the 
army  at  the  time  of  his  death  and  money  had  been 
deposited  in  Court  in  payment  of  it;  around  $10,- 
000.00.  They  had  taken  the  land  in  1941.  The  only 
part  of  the  estate  that  existed  here  was  the  money 
deposited  in  the  Court.  I  never  made  inquiries 
about  the  Oklahoma  property. 

On  Cross-Examination  of  Mr.  Greimann  by  Mr. 
Taylor:  He  testified  that  he  didn't  know  that  he 
resided  in  the  state  of  Oklahoma  with  his  wife.    He 
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didn't  return  to  the  Territory  of  Alaska.    I  think 
he  was  in  a  veteran's  hospital  in  Muskogee. 

On  Further  Examination  of  Mr.  Greimann  by  the 
Court:  He  testified  '"that  he  died  in  a  Veteran's 
Hospital  in  Muskogee,  Oklahoma.  He  went  in  there 
shortly  after  he  left  Alaska,  must  have  been  some 
time  in  the  spring  of  1941.  He  know  my  children 
and  was  fond  of  them.  It  was  his  habit  to  give  them 
a  dollar  on  their  birthday,  if  he  knew  when  it  was 
or  if  it  was  mentioned.  He  continued  to  call  me 
"son"  always  or  "Paul,  boy." 

In  the  letter  above  mentioned  he  called  me  "Dear 
Paul,  boy,"  and  he  signed  it  as  "J.  M.  Pearl"  or 
"dad",  because  I  always  called  him  "Dad",  some- 
times he  signed  it  just  "Dad",  and  this  letter  was 
signed  dad  and  J.  M.  Pearl. 

Further  Cross-Examination  of  Mr.  Greimann  by 
Mr.  Taylor :  That  sometimes  he  signed  J.  M.  Pearl 
and  sometimes  J.  M.  O.  W.  That  he  was  in  the 
probate  court  in  Fairbanks  when  the  depositions 
were  read. 

IX. 

The  Court  further  erred  in  making  and  entering 
the  Decree  on  October  14,  1946;  which  is  as  fol- 
lows : 

"No.  5525 

DECREE 

Be  It  Remembered  That  this  cause  came  on  to 

be  heard  before  the  above  entitled  Court  on  the  2nd 

day  of  October,   1946,   appellant,   Paul  Greimann, 

individually  and  as  Administrator  with  [83]  Will 
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Annexed  of  the  Estate  of  J.  M.  Pearl,  deceased,  ap- 
pearing in  person  and  by  his  attorney,  Cecil  H. 
Clegg,  and  appellee,  Byron  W.  Wood,  petitioner, 
appearing  by  his  attorney,  Warren  A.  Taylor,  Aj)- 
pellant  presented  certain  oral  and  documentary  tes- 
timony and  evidence  and  rested,  and  petitioner, 
Byron  W.  Wood,  as  appellee,  offered  none.  There- 
upon said  cause  was  argued  before  said  Court  by 
respective  counsel  and  was  taken  under  advisement 
by  said  Court.  Thereafter,  on  October  9,  1946,  said 
Court,  having  considered  the  arguments  of  counsel 
and  the  law  and  evidence  upon  the  issue  of  whether 
or  not  the  letter  of  decedent  hereinafter  described 
constitutes  a  contingent  or  absolute  Will,  filed  its 
written  opinion  herein  holding  in  favor  of  appel- 
lant and  against  appellee-petitioner. 

Wherefore,  by  virtue  of  the  law  and  the  prem- 
ises. 

It  Is  Hereby  Ordered,  Adjudged,  and  Decreed 
That  the  letter  dated  9-26-31  written  by  J.  M.  Pearl, 
decedent  above  named,  in  his  own  handwriting, 
signed  by  him,  and  mailed  by  him  from  Washing- 
ton, D.  C,  on  September  27,  1931,  addressed  to  Paul 
Greimann,  Fairbanks,  Alaska,  is  the  true  and  valid 
Last  Will  and  Testament  of  said  decedent,  J.  M. 
Pearl,  and  is  entitled  to  probate  as  such  under  the 
laws  of  Alaska,  as  heretofore  adjudicated  on  the 
6th  day  of  March,  1945,  by  the  Probate  Court  for 
the  Fairbanks  Precinct,  Alaska;  and 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
That  the  Order  and  Decree  of  the  said  Probate 
Court  made  and  entered  on  the  24th  day  of  July, 
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1946,  ill  the  above  entitled  probate  proceeding  pend- 
ing in  said  Probate  Court,  numbered  1019,  revok- 
ing, vacating,  and  setting  aside  said  Order  of  March 
6,  1945,  admitting  said  letter  to  probate  as  the  last 
will  and  testament  of  said  decedent,  J.  M.  Pearly 
upon  the  ground  that  said  letter  was  invalid  as  an 
absolute  will  of  decedent  and  was  merely  a  contin- 
gent or  conditional  Will  in  its  terms  and  intent, 
be,  and  the  same  is  hereby,  vacated,  set  aside,  and 
held  foi'  naught. 

It  Is  Further  Ordered,  Adjudged,  and  Decreed 
That  the  finding  and  Decree  of  said  Probate  Court 
to  the  effect  that  said  letter  is  a  conditional  will  and 
is  of  no  legal  force  or  effect  as  a  last  will  and  testa- 
ment and,  therefore,  not  entitled  to  probate  as  the 
last  will  and  testament  of  said  J.  M.  Pearl,  de- 
ceased, be,  and  the  same  is  hereby,  reversed  and  set 
aside. 

It  Is  Further  Ordered  and  Adjudged  That  said 
appellant,  Paul  Greimann,  have  and  recover  his 
costs  and  disbursements  upon  said  appeal  proceed- 
ing, taxed  by  the  Clerk  of  this  Court  at  the  sum 
of  $ 

It  Is  Further  Ordered  That  the  Clerk  of  this 
Court  deliver  to  said  Probate  Court  a  true  copy  of 
this  Decree,  duly  certified  by  said  Clerk. 

Dated  at  Fairbanks,  Alaska,  this  14th  day  of  Oc- 
tober, 1946. 

HARRY  E.  PRATT, 

District  Judge. 
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X. 

Thereafter,  and  on  the  21st  day  of  October,  1946, 
a  notice  of  appeal  was  duly  served  and  filed  in  this 
cause ;  which  is  in  words  and  figures  as  follows :  [84] 

"In    the    District    Court    for    the    Territorj^    of 
Alaska,  Fourth  Division. 

No.  5525 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  Deceased. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Oct.  21,  1946.   John  B.  Hall,  Clerk. 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant:  Byron  W. 
Wood,  Council  Hill,  Oklahoma. 

Name  and  Address  of  Appellant's  Attorneys: 
Bailey  E.  Bell,  Fairbanks,  x\laska;  Warren  A. 
Taylor,  Fairbanks,  Alaska. 

Name  and  Address  of  Appellee:  Paul  Grei- 
mann,  Fairbanks,  Alaska. 

Name  and  Address  of  Appellee's  Attorney: 
Cecil  H.  Clegg,  Fairbanks,  Alaska. 

Notice  is  hereby  given  that  Byron  W.  Wood, 
petitioner  in  the  above  entitled  cause  does  hereby 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  of  the  United  States  of  America, 
from  a  Decree  entered  in  the  above  entitled  action 
on  the  14th  day  of  October,  1946,  and  for  grounds 
of  appeal  alleges  as  follows: 
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I. 

That  the  Court  erred  in  decreeing  a  letter  dated 
9/26/31,  written  by  J.  M.  Pearl  to  be  the  true  and 
valid  Last  Will  and  Testament  of  J.  M.  Pearl, 
Deceased,  and  entitled  to  probate  under  the  laws 
of  the  Territory  of  Alaska. 

II. 

That  the  Court  erred  in  vacating  and  setting 
aside  that  certain  order  of  the  Probate  Court  in 
the  said  -cause,  which  said  order  of  the  probate 
Court  held  that  the  letter,  dated  9-26-31  written  by 
J.  M.  Pearl  was  a  contingent  or  conditional  will 
and  not  entitled  to  probate  as  the  Last  Will  and 
Testament  of  the  said  decedent,  J.  M.  Pearl. 

III. 

That  the  Court  erred  in  reversing  and  setting 
aside  the  findings  and  decree  of  said  probate  court 
to  the  effect  that  the  said  letter  w^as  a  conditional 
or  contingent  will  and  was  of  no  legal  force  and 
effect  as  the  Last  Will  and  Testament  of  J.  M. 
Pearl. 

Dated  at  Fairbanks,  Alaska,  this  18th  day  of 
October  1946." 

WAREEN  A.  TAYLOR, 

Of  Plaintiff's  Attorneys. 

Service   of   copy   acknowledged   this    21st    day   of 
October,  1946. 

CECIL  H.  CLEGG, 

Attorney  for  Paul  Greimann 
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Thereafter,  and  on  the  19th  day  of  December, 
1946,  Petition  for  Allowance  of  Appeal  was  filed, 
which  is  as  follows : 

"In    the    District    Court    for    the    Territory    of 
Alaska,  Fourth  Division. 

No.  5521 

In  the  Matter  of  the  Estate  of 
J.  M.  PEARL,  Deceased. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Dec.  19,  1946.  /s/  John  B.  Hall,  Clerk. 

PETITION  FOR  ALLOWANCE   OF  APPEAL 

The  petitioner  in  the  above  entitled  cause,  con- 
sidering himself  aggrieved  by  the  decree  entered 
in  the  said  cause  on  the  14th  day  of  October,  1946, 
in  favor  of  the  administrator  of  the  Estate  of  J.  M. 
Pearl,  Deceased,  which  said  decree  reversed  and  set 
aside  the  Order  and  Decree  of  the  Probate  Court 
for  tlie  Territory  of  Alaska,  Fourth  Division,  Fair- 
banks Precinct,  which  found  and  decreed  that  a 
certain  letter  written  by  the  decedent,  J.  M.  Pearl, 
was  not  a  true  and  valid  will  of  deceased ;  and  which 
order  and  decree  of  said  probate  court  revoked  it's 
previous  order  admitting  tlie  said  letter  to  probate 
as  the  Last  Will  and  Testament  of  deceased.  That 
the  District  Court  for  the  Territory  of  Alaska 
further  ordered  and  decreed  that  the  said  letter 
was  a  true  and  valid  will  of  the  decedent,  J.  M. 
Pearl,  and  entitled  to  probate  under  the  laws  of 
the  Territory  of  Alaska.   By  said  Decree  the  issues 
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were  determined  in  favor  of  the  Administrator  of 
said  Estate  of  Decedent  and  against  the  petitioner 
and  appellant,  Byron  W.  Wood. 

The  petitioner  having  given  due  notice  of  appeal 
from  said  judgment  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  for  the 
reasons  specified  and  set  forth,  does  respectfully 
13ray  that  his  said  appeal  may  be  allowed,  and  that 
a  transcript  of  the  records,  proceedings  and  papers 
upon  which  said  decree  was  made  and  entered,  be 
duly  authenticated  by  the  Cleik  of  this  Court,  and 
sent  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  at  San  Francisco,  California ; 
and  this  said  petitioner,  Byron  W.  Wood,  does  fur- 
ther pray  that  said  decree  aforementioned  be  cor- 
rected, set  aside,  reversed  and  a  new  trial  ordered, 
and  that  the  Court  fix  the  amount  of  appeal  bond 
to  be  filed  herein. 

Dated  at  Fairbanks,  Alaska,  this  19th  day  of 
December,  1946. 

/s/  WARREN  A.  TAYLOR, 

Of  Attorneys  for  Petitioner. 

Due  Service  of  the  foregoing  Petition,  admitted 

this day  of  October,  1946,  by  receipt  of  copy 

thereof. 

Attorney  for  Administrator. 

XII. 

Then  on  the  19th  day  of  December,  1946,  Order 
Allowing    Appeal    and    fixing    appeal    Bond    was 
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signed  by  the  Trial  Judge  and  filed  herein,  which 
is  as  follows  to-wit: 

''In   the    District    Court    for    the    Territory    of 
Alaska,  Fourth  Division. 

No.  5524 

In  the  Matter  of  the  Estate  of 

J.  M.  PEARL,  Deceased. 

Filed  in  the  District  Court,  Territory  of  Alaska, 
4th  Div.,  Dec.  19,  1946.   John  B.  Hall,  Clerk. 

ORDER  ALLOWING  APPEAL  AND  FIXING 
APPEAL  BOND 

On  this  2nd  day  of  October,  1946,  the  same  being 
one  of  the  days  of  the  General  March,  1946,  Term 
of  this  Court,  this  cause  came  on  regularly  to  be 
heard  upon  the  petition  of  Byron  W.  Wood  for  the 
allowance  of  an  appeal  in  behalf  of  the  said  peti- 
tioner from  the  decree  entered  in  the  said  cause  on 
the  14th  day  of  May,  1946,  which  said  decree  re- 
versed a  decree  of  the  Probate  Court  for  the  Terri- 
tory of  Alaska,  Fourth  Division,  Fairbanks  Pre- 
cinct, in  the  said  matter,  and  also  fixing  the  amount 
of  appeal  bond  on  the  said  appeal,  and  the  place  of 
hearing  said  appeal,  and  the  said  Court  being  fully 
advised  [86]  in  the  premises  it  is  hereby  finds  that 
the  amount  of  the  appeal  bond  should  be  Two  Hun- 
dred Fifty  ($250.00)  Dollars,  Now,  Therefore, 

It  Is  Hereby  Ordered  That  the  appeal  of  said 
petitioner  from  the  decree  entered  herein  on  the 
14th  day  of  October,  1946,  be,  and  the  same  is  al- 
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lowed,  to  the  United  States  Circiiit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  and  that  a  certified 
transcript  of  records,  proceedings,  orders,  judg- 
ment, testimony,  and  all  other  proceedings  in  said 
matter  on  which  said  decree  appeared  from  is  based, 
be  transferred,  duly  authenticated  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  therein  filed  and  said  cause  docketed  on 
or  before  thirty  (30)  days  from  this  date,  to  be 
heard  at  San  Francisco,  California,  and 

It  Is  Further  Ordered  That  the  amount  of  the 
Appeal  Bond  be,  and  is  hereby  fixed  at  the  sum  of 
$250.00;  said  bond  to  be  submitted  and  approved 
by  the  undersigned  Judge  of  this  Court;  and 

It  Is  Further  Ordered  that  in  preparing  and 
printing  the  record  on  appeal  in  said  cause,  the  title 
of  the  Court  and  cause  shall  be  printed  on  the  first 
page  of  said  record,  and  that  thereafter  it  may  be 
omitted,  and,  in  place  thereof,  the  words  "Title  of 
Court  and  Cause"  may  be  inserted,  and  that  all 
endorsements  on  all  papers  may  be  omitted  except 
the  Clerk's  filing  marks  and  admission  of  service. 

Done  in  Chambers  on  this  19th  day  of  December, 
1946." 

HAERY  E.  PRATT, 
District  Judge. 
Service  of  the  foregoing  Order  allowing  Appeal 
and  Fixing  Amount  of  Appeal  Bond  admitted  this 
....  day  of  October,  1946,  by  receipt  of  copy  thereof. 

Entered  in  Court  Journal  No.  34,  Page  314-315, 
Dec.  19,  1946. 
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XIII. 

Thereafter,  the  Trial  Judge  being  absent  from 
the  Territory  of  Alaska,  and  on  application  and 
showing  duly  made  the  time  for  taking  and  filing 
of  Appeal  in  this  case  was  by  an  order  of  the  United 
States  Circuit  Court  of  Appeals  extended  to  March 
1st,  1947 ;  a  copy  of  said  order  is  as  follows,  to-wit : 

^'In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  at  San  Francisco,  Cali- 
fornia. 

No.  5525 

In  the  Matter  of  the  Estate 

Of 

J.  M.  Pearl,  Deceased 

ORDER      EXTENDING      TIME      TO      FILE, 
RECORD  AND  DOCKET  CAUSE  ON  APPEAL 

On  motion  of  the  appellant  in  the  above  entitled 
cause,  by  Warren  A.  Taylor,  one  of  his  attorneys, 
for  an  order  extending  the  time  to  file,  record  and 
docket  the  said  cause  on  appeal  in  this  court,  it  ap- 
pears to  this  Court  that  by  reason  of  the  absence 
of  counsel  from  the  Territory  of  Alaska,  and  the 
absence  of  the  District  Judge  for  the  Territory  of 
Alaska,  Fourth  Division  from  the  Territoiy  of 
Alaska  renders  it  impossible  for  the  said  cause  to 
be  (iled,  recorded  and  docketed  in  this  court  within 
the  time  allowed  by  law;  and  the  Court  being  fully 
advised  in  the  premises  and  good  cause  [87]  appear- 
ing therefor; 

It  Is  Hereby  Ordered  that  the  time  within  which 
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the  record  on  aijpeal  in  this  case  shall  be  deposited 
and  filed  in  this  Court  with  the  Clerk  thereof,  and 
said  cause  docketed  therein,  be,  and  the  same  is 
extended  and  enlarged  to  and  including  the  1st  day 
of  March,  1947. 

Dated  at  San  Francisco,  California,  this  8th  day 
of  January,  1947." 

/s/  FRANCIS  A.  GARRECHT, 

United  States  Circuit  Judge. 

A  True  Copy.   Attest :  Jan.  8,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed] :     Filed  Jan.  8,  1947. 

XIV. 

Thereafter,  and  on  the  ....  day  of  February, 
1947,  this  appellant,  Byron  W.  Wood,  filed  Assign- 
ment of  Errors,  which  are  incorporated  in  the  Tran- 
script and  made  a  part  of  this  Bill  of  Exceptions 
by  reference  as  fully  as  if  set  out  herein. 

XV. 

On  the  19th  day  of  December,  1946,  Ajjpeal  Bond 
was  duly  filed  herein  and  is  set  out  in  the  Tran- 
script of  the  Record  and  made  a  part  of  this  Bill 
of  Exceptions  by  reference  as  fully  as  if  set  out 
herein  in  full. 

XVI. 

That  Rules  No.  42  and  60  of  the  rules  of  the  Dis- 
trict Court  of  the  Territory  of  Alaska,  Fourth  Ju- 
dicial Division,  are  as  follows: 
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Rule  42.     Exceptions  in  Civil  Cases 
Whereas  tlie  laws  of  Alaska  relative  to  civil  pro- 
cedure provide: 

(a)  Section  3636,  Compiled  Laws  of  Alaska, 
1933 :  ^ '  No  exception  need  be  taken  or  allowed 
to  any  decision  upon  a  matter  of  law  when  the 
same  is  entered  in  the  journal  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the 
court. ' ' 

(b)  Section  3637,  Compiled  Laws  of  Alaska, 
1933:  "The  verdict  of  the  jury,  any  order  or 
decision,  ])artially  or  finally  determining  the 
rights  of  the  parties,  or  any  of  them,  or  affect- 
ing the  pleadings,  or  granting  or  refusing  a 
continuance,  or  granting  or  refusing  a  new 
trial,  or  admitting  or  rejecting  the  evidence, 
provided  objection  be  made  to  its  admission 
or  rejection  at  the  time  of  its  offer,  or  made 
upon  ex  parte  application  or  in  the  absence  of 
a  party.  Are  Deemed  Excepted  to  Without  the 
Exception  Being  Taken  or  Stated,  or  Entered 
in  the  Journal." 

It  shall  not  be  necessary  for  counsel  to  take 
exceptions  in  such  cases,  but,  if  they  so  wish, 
they  may  in  making  up  a  bill  of  exceptions  for 
the  same,  show  that  the  exception  was  duly 
taken.  [88] 

Rule  60.     End  of  Term 

(a)  The  period  of  time  provided  for  the  do- 
ing of  any  act  or  the  taking  of  any  proceedings 
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is  not  affected  or  limited  by  tlie  expiration  of 
a  term  of  court.  The  expiration  of  a  term  of 
court  in  no  way  affects  the  power  of  this  court 
to  do  any  act  or  take  any  proceedings  in  any 
civil  or  criminal  action  which  has  been  pending 
before  it. 

(b)  Any  and  all  undisposed  of  matters  of 
any  nature,  pending  in  this  court  at  the  termi- 
nation of  any  term,  shall  be  continued  over  to 
the  next  term,  and  the  situation  respecting  the 
same  shall  in  no  wise  be  affected  by  the  termi- 
nation of  any  term  or  terms. 

Byron  W.  Wood  respectfully  contends  that  the 
Court  erred  in  the  proceedings  herein,  where  each 
assignment  of  error  is  complained  of  in  the  Assign- 
ment of  Errors  filed  in  this  cause,  and  each  of  the 
matters  set  out  in  this  Bill  of  Exceptions,  and  prays 
a  reversal  of  the  judgment  in  the  above  entitled 
cause,  and  that  a  proper  judgment  be  rendered  here- 
in, based  upon  the  pleadings,  records  and  evidence. 

WARREN  A.  TAYLOR  and 
BAILEY  E.  BELL, 
/s/  By  BAILEY  E.  BELL, 

Attorneys  for  Byron  W. 
Wood,  Appellant. 

CERTIFICATE 

The  within  and  foregoing  Bill  of  Exceptions,  to- 
gether with  the  exhibits  thereto  attached  is  hereby 
settled  and  allowed  and  is  approved  and  certified 
as  a  correct  record  of  the  evidence  produced  at  the 
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trial  of  the  case  and  a  correct  statement  of  sucli 
Ijroceedings,  i^leadings,  ruling  and  exceptions  in 
said  cause  during  the  trial  and  both  prior  and  sub- 
sequent thereto  as  are  deemed  necessary  by  the  re- 
spective parties  to  present  clearly  the  matters  for 
review  as  to  which  exceptions  are  reserved,  and  as 
are  included  in  the  record  herein. 

It  is  further  certified,  that  such  bill  Avas  settled 
and  allowed  during  the  judgment-term  or  proper 
extensions  thereof,  and  within  the  time  allowed  by 
the  Courts,  for  the  settlement  thereof. 

Given  under  my  hand  this  ....  day  of  February, 
1947. 


District  Judge. 
[Endorsed] :     Lodged  and  filed  Feb.  6,  1947.  [89] 
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PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

To  John  B.  Bail,  Clerk  of  the  above-entitled 
Court : 

You  will  please  prepare  transcript  of  record  in 
the  above-entitled  cause,  to  be  filed  in  the  office  of 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  setting  in  San 
Francisco,  California,  heretofore  perfected  to  said 
Court  and  include  therein  the  following  papers  and 
records  to-wit: 

1.  The  transcript  in  full  as  prepared  by  Eleanor 
M.  Elv,  United  States  Commissioner  Ex-Officio  Pro- 
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bate  Judge,  which  transcript  was  filed  in  above 
Court  on  August  15th,  1946,  which  includes:  The 
letter  of  9-26-31,  which  contended  by  appellant,  Paul 
C.  Greimann,  Administrator  with  wall  annexed,  to 
be  the  last  will  and  testament  of  J.  M.  Pearl.  The 
Order  admitting  Vvdll  to  probate  and  appointing  ad- 
ministrator with  will  annexed.  The  amended  peti- 
tion for  removal  of  administrator,  contest  of  pur- 
ported will,  to  set  aside  admission  of  will  to  probate 
and  application  to  set  for  hearing,  filed  on  behalf  of 
Byron  W.  Wood,  with  all  exhibits  attached  thereto. 

2.  The  Answer  of  Paul  C.  Greimann,  Adminis- 
trator with  will  annexed. 

3.  The  Reply  filed  by  Byron  W.  Wood. 

4.  Application  for  permission  to  take  deposi- 
tions. 

5.  The  objections  to  issuance  of  commission  to 
take  depositions. 

6.  Order  overruling  objections  to  issuance  of 
commission  to  take  depositions. 

7.  Order  and  Decree  revoking  Order  of  March 
6,  1945,  admitting  to  probate  a  certain  document 
dated  9-26-31,  and  envelope  attached  thereto  as  Last 
Will  and  Testament  of  decedent. 

8.  Notice  of  Appeal  of  Paul  C.  Greiman,  Ad- 
ministrator with  will  aimexed,  and  Exceptions  of 
Paul  C.  Greimann,  Administrator  to  decree  revok- 
ing order. 

9.  Transcript  of  Testimony  and  jjroceedings. 

10.  Order  to  draw  judgment. 

11.  Decree. 

12.  Notice  of  Appeal  to  the  Ninth  Circuit  Court 
of  Appeals.  [90] 
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13.     Petition  for  Allowance  of  Appeal. 
14:.     Order  allowing  Appeal  and  Fixing  Appeal 
Bond. 

15.  Appeal  Bond. 

16.  Order  Extending  time  hj  Circuit  Court  of 
Appeals. 

17.  Assignment  of  Errors  showing  service 
thereof. 

18.  Bill  of  Exceptions  showing  service  thereof. 

19.  Praecipe  for  transcript  of  record. 

20.  Citation  on  Appeal  showing  service. 

21.  Order  refusing  to  sign  and  settle  Bill  of  Ex- 
ceptions. 

22.  Letter  from  Bailey  E.  Bell  to  Judge  Harry 
E.  Pratt. 

23.  Order  as  retiled  refusing  to  sign  Bill  of 
Exceptions. 

This  transcript  is  to  be  prepared  as  required  by 
the  law  and  the  rules  and  orders  of  this  Court,  and 
of  the  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, at  San  Francisco,  California,  so  that  it  will  be 
docketed  therein,  on  or  before,  the  1st  day  of  Marcli, 
1947,  pursuant  to  the  order  of  this  Court  and  the 
order  of  the  Ninth  Circuit  Court  of  Appeals. 

Dated  at  Fairbanks,  Alaska,  this  24th  day  of 
February,  1947. 

WARREN  A.  TAYLOR  and 
BAILEY  E.  BELL, 
/s/  By  BAILEY  E.  BELL, 

Attorneys  for  Byron  W. 
Wood,  Appellant. 
[Endorsed]:     Filed  Feb.  24,  1946.  [91] 
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In  tlie  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division 

No.  5524 

In  the  Matter  of  the  Estate 

Of 

J.  M.  Pearl,  Deceased 

CITATION 

The  President  of  the  United  States  of  America, 
To  Paul  C.  Greimann,  Administrator  with  Will 
annexed,  and  Paul  C.  Greimann,  and  your  attor- 
ney of  Record,  Cecil  H,  Clegg,  Greetings: 

You  are  hereby  cited  to  ])e  and  appear  in  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  be  holden  in  the  City  of  San  Fran- 
cisco, State  of  California,  within  Forty  (40)  days 
from  the  date  of  this  Citation,  pursuant  to  an 
order  allowing  an  appeal,  made  and  entered  in  the 
above  case  on  the  19th  day  of  December,  1946,  In 
which  Byron  W.  Wood  was  the  petitioner  and  con- 
testant of  the  will,  and  is  the  appellant  here,  and 
Paul  C.  Greimann,  Administrator  with  will  an- 
nexed, is  the  api)ellee,  to  show  cause,  if  any  there 
be,  why  the  judgment  rendered  in  said  cause,  on  the 
14th  day  of  October,  1946,  in  favor  of  Paul  C.  Grei- 
mann, Administrator  with  will  annexed,  and  against 
Byron  W.  Wood,  contestant  of  the  will,  the  appel- 
lant here,  and  to  show  why  said  judgment  should 
not  be  corrected,  set  aside  and  reversed,  and  why 
speedy  justice  should  not  be  done,  to  contestant  and 
appellant,  Byron  W.  Wood,  and  appellee,  Paul  C. 
Greimann,  Administrator  with  v>^ill  annexed,  as 
above-named. 
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Witness  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States 
of  America,  on  this  20th  day  of  February,  1947. 

Attest  my  hand  and  the  seal  of  the  above-named 
District  Court  for  the  Territory  of  Alaska,  Fourth 
Judicial  Division,  on  the  20th  day  of  February, 
1947. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

[Endorsed]:  Lodged  Feb.  6,  1947.  Filed  Feb. 
20,  1947.  [92] 


[Title  of  District  Court  and  Cause.] 

MARSHAL'S  RETURN  ON  CITATION 

I,  Stanley  J.  Nichols,  United  States  Marshal  for 
the  Territory  of  Alaska,  Fourth  Judicial  Division, 
do  hereby  certify  and  return  that  I  received  the 
hereto  attached  Citation  at  Fairbanks,  Alaska,  on 
the  20th  day  of  February,  1947,  and  that  thereafter 
on  the  21st  day  of  February,  1947,  I  duly  served  the 
same,  by  delivering  a  true  copy  thereof  to  Paul  C. 
Grieman,  personally  at  Fairbanks,  Alaska. 

Dated  at  Fairbanks,  Alaska,  this  21st  day  of  Feb- 
ruary, 1947. 

STANLEY  J.  NICHOLS, 
United  States  Marshal. 
By  JOHN  J.  BUCKLEY, 
Deputy. 
Marshal's  Fees,  $3.00. 

[Endorsed]:     Filed  Feb.  21,  1947.  [92-a] 
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[Title  of  District  Court  and  Cause.] 

ORDER  REFUSINCI  TO  SIGN  AND  SETTLE 
BILL  OF  EXCEPTIONS 

Whereas  judgment  was  entered  herein  upon  the 
14th  day  of  October,  1946,  but  no  proposed  bill  of 
exceptions  was  filed  herein  until  the  6th  day  of  Feb- 
ruary, 1947,  and  no  order  extending  the  time  for 
filing  such  proposed  bill  of  exceptions  was  made 
within  three  months  of  the  entry  of  said  judgment 
or  at  any  time  whatsoever  except  upon  the  11th  day 
of  February,  1947;  and 

Whereas  the  laws  of  Alaska  (Chap.  61,  P.  131, 
Chap.  44,  P.  114,  Session  Laws  of  Alaska  1937; 
Buckley  vs.  Verhonic  82  F.  (2d)  730)  require  such 
proposed  bill  of  exceptions  to  be  filed  in  the  cause 
within  three  months  of  the  entry  of  judgment  there- 
in; and 

Whereas  said  proposed  bill  of  exceptions  has  not 
been  served  upon  the  adverse  party  or  his  attorney 
though  Rule  41  of  this  Court  requires  such  service 
prior  to  the  filing  thereof  and  gives  the  adverse 
party  ten  days  after  such  service  within  which  to 
file  objections  or  proposed  amendments  to  proposed 
bills  of  exceptions;  and 

Whereas  it  appears  that  the  i^ower  to  extend  the 
time  for  filing  said  proposed  bill  of  exceptions  did 
not  upon  the  11th  day  of  February,  1946,  exist  in 
any  court  and  it  further  appears  that  under  said 
Rule  41  this  Court  has  no  authority  to  consider  a 
projjosed  bill  of  exceptions  prior  to  its  being  served 
upon  the  adverse  party  or  his  attorney; 
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Xow,  Therefore,  it  is  hereby  adjudged  that  no 
power  exists  in  this  court  or  a  judge  thereof  to  set- 
tle said  bill  of  [93]  exceptions  under  the  above-men- 
tioned conditions. 

Done  in  chambers  at  Fairbanks  this  20th  day  of 
February,  1947. 

/s/  HAERY  E.  PEATT, 
District  Judge. 
[Endorsed]:     Filed  Feb.  20,  1947.  [94] 


LETTER  FROM  BAILEY  E.  BELL  TO  JUDGE 
HARRY  E.  PRATT 

Honorable  Harry  E.  Pratt, 

Judge  of  the  United  States  District  Court, 

Fairbanks,  Alaska. 

Dear  Sir: 

I  have  just  been  given  a  copy  of  the  order,  made 
by  you  yesterday,  in  the  matter  in  the  estate  of  J.  M. 
Pearl,  deceased,  and  beg  to  call  your  attention  to 
the  following  cases  which  are  more  directly  in  point 
from  the  standpoint  of  facts  than  the  case  you  re- 
lied on  in  the  order: 

Stickel  vs.  United  States,  294  Fed.  808. 

United  States  vs.  Tucker,  65  Fed.  2nd,  661. 

Howard  vs.  Louisiana  &  A.  Ry.  Co.,  49  Fed. 
2nd,  571. 
In  the  third  paragraph  in  your  order  it  is  stated 
that,  "The  pro230sed  bill  of  exceptions  has  not  been 
served  upon  the  adverse  party  or  his  attorney." 
This  is  an  error  as  the  records,  clearly  show,  that 
the  United  States  Marshal  served  the  assignment  of 
errors  and  the  proposed  bill  of  exceptions  on  Paul 
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C.  Greimann  personally,  on  the  6tli  day  of  Febru- 
ary, 1947. 

Rule  41  was  complied  with  by  the  Marshal  serv- 
ing Mr.  Greimann  personally,  since  the  Honorable 
Cecil  H.  Clegg,  his  attorney,  had  previously  left  the 
Territory  of  Alaska,  and  was  somewhere  in  the  Con- 
tinental United  States,  and  more  than  ten  days  has 
exx3ired  since  the  proposed  bill  of  exceptions  and 
assignment  of  errors  were  duly  served  by  the  Mar- 
shal, therefore,  the  above  cited  cases  clearly  show, 
that  you  have  a  perfect  right  and  authority  to  sign 
and  settle  this  bill  of  exceptions  now. 

Possibly  you  did  not  know  that  the  United  States 
Circuit  Court  of  Appeals,  at  San  Francisco,  made 
an  order  on  January  8,  1947,  extending  time  to  file 
and  record  this  case,  to  March  1,  1947;  then  made 
another  order  extending  time  for  filing  and  settling 
the  bill  of  exceptions  to  February  25th  was  made  on 
February  11,  1947. 

Of  course,  this  still  being  in  the  same  term  in 
which  judgment  was  rendered,  and  your  Honor  re- 
cessing court  on  December  19th,  and  j'ou  leaving 
the  Territory  of  Alaska  to  return  about  the  17tli 
or  18th  of  February,  1947,  prevented  the  submis- 
sion to  you  of  the  bill  of  exceptions  until  your  re- 
turn [95]  to  the  Territory,  and  to  your  district, 
therefore,  there  being  no  neglect  or  lack  of  dili- 
gence on  the  part  of  the  Appellant  it  is  our  con- 
tention that  you  should  settle  and  sign  the  bill  of 
exceptions  now  and  let  opposing  counsel  raise  the 
question  of  jurisdiction  in  the  Ninth  Circuit  Court 
of  Appeals  with  a  motion  to  strike,  or  any  other 
remedy  he  cares   to   use.    This   is   especially  true 
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since  the  rules  of  the  United  States  Circuit  Court 
of  Appeals  effect  appeals  from  Alaska,  even  if  they 
do  not  effect  trial  procedure  here,  and  the  Terri- 
torial Statute  relied  on  by  you  could  not  override 
the  rules  of  the  U.  S.  Circuit  Court  of  Appeals. 
This  is  esiDecially  true  since  this  is  still  within  the 
same  term  of  Court  in  which  the  judgment  was  ren- 
dered. 

Respectfully  submitted, 

/s/  BAILEY  E.  BELL, 

Of  Counsel  for  Appellant. 

[Endorsed]:     Filed  Feb.  21,  1947.  [96] 


[Title  of  District  Court  and  Cause.] 

ORDER  AS  REFILED  REFUSING  TO  SIGN 
BILL  OF  EXCEPTIONS 

For  good  cause  shown,  the  order  heretofore  en- 
tered herein  by  this  court  upon  the  20th  day  of 
February,  1947,  is  hereby  amended  to  read  as  fol- 
lows, to-wit: 

Whereas  judgment  was  entered  herein  upon  the 
14th  day  of  October,  1946,  but  no  proposed  bill  of 
exceptions  was  filed  herein  until  the  6th  day  of  Feb- 
ruary, 1947,  and  no  order  extending  the  time  for 
filing  such  proposed  bill  of  exceptions  was  made 
within  three  months  of  the  entry  of  said  judgment 
or  at  any  time  whatsoever  except  upon  the  11th  day 
of  February,  1947;  and 

Whereas  the  laws  of  Alaska  (Chap.  61  P.  131, 
Chap.  44,  P.  114,  Session  Laws  of  Alaska,  1937; 
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Buckley  vs.  Verhonic  82  F.  (2d)  730)  require  such 
proposed  bill  of  exceptions  to  be  filed  in  the  cause 
within  three  months  of  the  entry  of  judgment  there- 
in; and 

Whereas  it  appears  that  the  power  to  extend  the 
time  for  filing  said  proposed  bill  of  exceptions  did 
not  upon  the  11th  day  of  February,  1947,  exist  in 
any  court; 

Now,  Therefore,  it  is  hereby  adjudged  that  no 
power  exists  in  this  court  or  a  judge  thereof  to  set- 
tle said  bill  of  exceptions  under  the  above-men- 
tioned conditions. 

Done  in  chambers  at  Fairbanks  this  21st  day 
of  February,  1947. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

[Endorsed]:     Filed  Feb.  21,  1947.  [97] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE    OF    CLERK    OF    THE    DIS- 
TRICT    COURT     TO     TRANSCRIPT     OF 
RECORD 
I,  John  B.  Hall,  Clerk  of  the  District  Court  for 
the  Territory  of  Alaska,  Fourth  Judicial  Division, 
do  hereby  certify  that  the  foregoing,  consisting  of 
99  pages,  including  pages  60a  and  92a,  constitutes 
a  full,  true,  and  correct  transcript  of  the  record  on 
appeal  in  Cause  No.  5524,  entitled  In  the  Matter 
of  the  Estate  of  J.  M.  Pearl,  Deceased,  and  was 
made  pursuant  to  and  in  accordance  with  the  Prae- 
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cipe  of  the  Appellants,  filed  in  this  action,  and  by 
virtue  of  the  said  Appeal  and  Citation  issued  in  said 
cause,  and  is  the  return  thereof  in  accordance  there- 
with, and 

I  do  further  certify  that  the  Index  thereof,  con- 
sisting of  page  "a,"  is  a  correct  index  of  said  Tran- 
script of  Record,  and  that  the  list  of  attorneys,  as 
shown  on  page  "b,"  is  a  correct  list  of  the  attor- 
neys of  record;  also  that  the  cost  of  preparing  said 
transcript  and  this  certificate,  amounting  to  $8.25 
has  been  paid  to  me  by  counsel  for  the  appellants  in 
this  action. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court  this  24th  day  of 
February,  1947. 

[Seal]        /s/  JOHN  B.  HALL, 

Clerk,   District   Court,   Terri- 
tory of  Alaska,  4th  Division. 

[Endorsed]:  No.  11553.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Byron  W. 
Wood,  Appellant,  vs.  Paul  Greimann,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Territory 
of  Alaska,  Fourth  Division. 

Filed  February  27,  1947. 

/s/  PAUL   P.   O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Sinclair  v.   Hone, 

6  Ves.  Jr.  607,  21  Eng.  Reprint,  1219; 
Todd's  Will,  2  Watts  ^  S.  (Pa.)   145; 
Walker  v.  Hibbard,  215  S.W.  (Ky.)   800. 

Authorities  relied  upon  by  appellee  not  in  point  and 
insofar  as  applicable  to  the  facts  in  the  case  at  bar 
hold  against  the  probation  of  the  letter  propounded 
as  a  will.  51-60 

Authorities: 

Barber  v.  Barber,  13  N.E.(2d)  (111.)   257; 
Eaton  V.  Brown,  193  U.S.  411, 
24S.  Ct.  487,  48  L.  ed.  730; 
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In  re:  Tinsley's  Will,  174  N.W.(Iowa)  4; 

Where,  as  in  the  case  at  bar,  the  language  of  the  tes- 
tamentary instrument  is  plain  and  clear,  both  in  its 
expression  and  in  its  meaning,  the  application  of  rules 
of  construction  is  unnecessary.  60-61 

Authorities: 

Birley's  Adm'rs  v.  United  Lutheran  Church  in 

America,  239  Ky.  82,  39  S.W.  (2d)   203; 
Citizens'  ^  Southern  Nat.  Bank  v.  Clark, 

172  Ga.  625,  158  S.E.  297; 
Conner  V.  Everhart,  160  Va.  544,  169  S.E.  857; 
Fields  V.  Fields.  139  Ore.  41,  3  Pac.(2d)   771; 

rehearing  denied    139   Ore.   41,    7  Pac.  (2d) 

975; 
Foss  V.  State  Bank  ^  Trust  Co.,  343  111.  94, 

175  N.E.  12,  affirming  State  Bank  ^  Trust 

Co.  V.  Foss,  257  111.  App.  435; 
In  re:  Clark's  Estate, 

103  Cal.  App.  243,  284  Pac.  231; 
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In  re:  Blanch's  Will, 

214N.Y.S.  565,  126  Misc.  421; 
In  re:  Barrett's  Estate, 

253  N.Y.S.  658,   141  Misc.  637; 
In  re:   Watson's  Will,   258  N.Y.S.   755,    144 

Misc.   213,   modified  262  N.Y.S.   394,   237 
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Low  V.  First  Nat.  Bank  ^  Trust  Co.  of 
Vicksburg.  162  Miss.  53,  138  So.  586, 
80  A.L.R.  112; 

White  V.  Weed,  87  N.  H.  153,  175  Atl.  814; 

Williams  V.  Best,  195  N.  C  324,  142  S.E.  2. 

The  rule  of  presumption  against  intestacy  cannot  be 
used  to  justify  a  revision  of  the  clear  language  of  a 
will,  and  the  court,  under  the  guise  of  construing  a 
will,  will  not  write  a  new  will,  and  what  the  testator 
says  in  the  instrument  must  control,  and  the  court 
must  not  construe  the  language  used  to  cause  same  to 
express  what  the  testator  did  not  intend.  61-62 

Authorities: 

First  Nat.  Bank  v.  Shukan,   126  So.  409; 
In  re:  Hoytema's  Estate,   181  Pac.  (Cal.)  645; 
Jones  V.  Brown,  144  S.E.  (Va.)  620; 
Toso  V.  State  Bank  ^  Trust  Co., 

175  N.E.  (111.)  12; 
Glover  v.  Reynolds,  37  Atl.  (N.J.)  90; 
Verhalen  v.  Klein,  28  S.W.  (Tex.)  975. 
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This  is  an  appeal  by  the  appellant,  Byron  W.  Wood, 
of  Council  Hill,  Oklahoma,  as  heir  and  administrator  of 
the  estate  of  J.  M.  Pearl,  deceased,  whose  true  name  was 
James  Maurice  Wood,  and  who  died  July  8,  1944,  in  the 
State  of  Oklahoma,  to  this  Court  from  a  judgment  and  de- 
cree of  the  District  Court  for  the  Fourth  Judicial  Division 
of  the  Territory  of  Alaska,  reversing,  setting  aside  and 
vacating  an  award  of  the  United  States  Commissioner  and 
ex  officio  probate  judge  of  the  Fairbanks  District  of  the 
said  Fourth  Judicial  Division,  which  revoked  an  order 
probating  a  purported  letter  dated  September  26,  1931, 
in  Washington,  D.  C,  as  the  last  will  and  testament  of 
said  J.  M.  Pearl,  deceased,  and  admitting  to  probate  said 
letter  on  the  Petition  of  Appellee,  Paul  Greimann,  as  such 
last  will  and  testament. 

This  statement  of  the  case,  pleadings,  facts,  proceed- 
ings, orders,  judgments  and  decrees  discloses  the  jurisdiction 
of  the  said  Probate,  District  and  the  Circuit  Court  of 
Appeals,  Ninth  Circuit,  to  hear  and  determine  the  issues 
and  questions  presented  in  this  cause  and  on  this  appeal 
under  the  provisions  of  the  general  Acts  of  Congress  relat- 
ing to  the  Territory  of  Alaska,  and  the  Ninth  Circuit 
Court  of  Appeals  of  the  United  States;  Chapter  CXLII 
of  the  Compiled  Laws  of  Alaska  1933  (Sec.  3348-4571) 
and  Chapter  CXIX,  Page  802,  et  seq.,  said  Compiled 
Laws,  and  Judicial  Code,  Section  128,  28  U.S.C.A.,  225. 

This  proceeding  had  its  inception  in  the  filing  of  a 
Petition  on  the  20th  day  of  February,  1945,  by  one  Paul 
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Greimann,  a  resident  of  Fairbanks,  Alaska,  in  the  office 
of  the  said  United  States  Commissioner  and  the  ex  officio 
probate  judge,  with  a  letter  attached  purporting  to  have 
been  written  by  J.  M.  Pearl,  deceased,  dated  September  26, 
1931,  in  Washington,  D.  C,  to  the  said  Greimann  and 
that  said  Pearl  had  died  in  Oklahoma,  July  8,  1944,  pray- 
ing that  the  said  letter  be  admitted  to  probate  and  declared 
to  be  the  last  will  and  testament  of  the  said  decedent  ,  J.  M. 
Pearl,  and  that  the  said  petitioner  be  appointed  adminis- 
trator of  the  estate  of  the  said  J.  M.  Pearl,  deceased,  with 
will  annexed  (Tr.  2-6). 

Said  letter  so  written  in  Washington,  D.  C.,  and  dated 
September  26,  1931,  some  13  years  prior  to  the  death  of 
said  decedent,  J.  M.  Pearl,  while  a  resident  of  the  State  of 
Oklahoma,  and  attached  to  said  petition,  is  in  words  and 
figures  as  follows: 

Mount  Alto  Hospital,  Washington,  D.  C. 
2650  Wisconsin  Ave.         9-26-31. 

"Dear  (Boy)  Paul, — I  had  supposed  that  I  would 
be  quite  a  ways  on  my  homeward  bound  journey  by 
this  time  but  fate  deals  elusively  at  times  and  handles 
our  courses  and  actions  in  a  curious  and  extremely  de- 
cisive manner  at  times.  I  was  discharged  on  Sept.  1 7th 
and  expected  to  start  home  on  the  1 8th  but  not  having 
received  the  desired  results  at  the  Naval  Hospital,  Judge 
Wickersham  and  Dr.  Cline  head  of  the  Veterans  Bu- 
reau stopped  the  effect  of  my  discharge  and  I  was  put 
in  Mt.  Alto  Hosp.  It  almost  takes  an  act  of  Congress 
to  get  in  here  but  when  Dr.  Cline  puts  his  stamp  on 
your  entry  it  is  done,  but  usually  it  is  most  difficult 
to  get  him  to  acquiesce  in  it.  Well,  I  am  here  and  so 
much  examining  as  I  have  gone  thru  has  nearly  worn 
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me  out.  Last  Thursday  I  had  the  worst  spell  from 
several  standpoints  that  I  have  ever  had.  The  head- 
ache, breast-ache,  and  stomach  nausea,  a  resultant  of 
their  co-operative  aches  were  very  severe  and  the  almost 
complete  blindness  that  came  upon  me  lasted  more 
than  12  hours  the  longest  spell  I  have  ever  had. 

"We  have  to  give  reference  as  nearest  of  kin  to  be 
notified  in  case  of  death.  I  gave  you  my  boy,  and  in 
case  I  die  if  they  do  operate  I  bequeath  you  my  belong- 
ings and  property  all  except  $100.  to  be  given  to  Rob- 
ert Galligher  to  help  him  in  his  education.  I  would 
ask  to  be  buried  here  in  Arlington  Cemetery.  I  do  not 
expect  to  die  but  to  be  on  my  way  home  by  the  20th 
of  Oct.  or  soon  after  as  they  are  going  right  after  my 
case  properly. 

"With  love  ^  best  wishes  to  all 
As  ever 
Dad  J.  M.  Pearl." 

On  March  6,  1945,  the  said  probate  court  made  and 
entered  an  order  admitting  said  will  to  probate  and  ap- 
pointing the  said  Paul  Greimann  administrator  with  will 
annexed  (Tr.  7-9) . 

Thereafter  appellant,  Byron  W.  Wood,  filed  in  the 
said  probate  court  a  Petition  and  an  Amended  Petition  al- 
leging said  Byron  W.  Wood  to  be  the  brother  and  the  duly 
appointed  administrator  of  the  said  J.  M.  Pearl,  deceased, 
whose  true  name  was  James  Maurice  Wood,  and  who  died 
July  8th,  1944,  a  resident  of  Oklahoma,  and  praying  that 
the  said  order  probating  the  said  letter  as  the  last  will  and 
testament  of  said  decedent,  and  appointing  the  said  Paul 
Greimann  administrator  of  said  estate,  be  set  aside  and  va- 
cated and  in  support  thereof,  in  substance,  alleged: 
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1.  That  said  letter  alleged  to  be  a  will  was  pur- 
portedly written  in  Washington,  District  of  Columbia, 
on  September  26,  1931,  and  on  its  face  and  shows  that 
It  was  not  intended  as  a  will,  and  was  conditional, 
and  was  not  executed  in  the  manner  required  by  the 
current  laws  of  the  District  of  Columbia  alleged  to 
be  as  follows: 

"All  wills  and  testaments  shall  be  in  writing  and 
signed  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  express  directions,  and  shall 
be  attested  and  subscribed  in  the  presence  of  the  said 
testator  by  at  least  two  credible  witnesses,  or  else 
they  shall  be  utterly  void  and  of  no  effect;  and, 
moreover,  no  devise  or  bequest,  or  any  clause  thereof, 
shall  be  revocable  otherwise  than  by  some  other  will 
or  codicil  in  writing  or  other  writing  declaring  the 
same,  or  by  burning,  canceling,  tearing,  or  obliterat- 
ing the  same  by  the  testator  himself  or  in  his  pres- 
ence and  by  his  direction  and  consent;  but  all  de- 
vises and  bequests  shall  remain  and  continue  in  force 
until  the  same  be  burned,  canceled,  torn,  or  obliter- 
ated by  the  testator  or  by  his  direction  in  the  manner 
aforesaid,  or  unless  the  same  be  altered  or  revoked 
by  some  other  will,  testament,  or  codicil  in  writing, 
or  other  writing  of  the  testator  signed  in  the  pres- 
ence of  at  least  two  witnesses  attesting  the  same,  any 
former  law  or  usage  to  the  contrary  notwithstand- 
ing. (March  3,  1901.  31  Stat.  1444,  Ch.  854.  § 
1626.)"  (6)   (Tr.  11). 

2.  That  Paul  Greimann  was  not  related  to  the  said 
decedent,  J.  M.  Pearl,  and  was  not  qualified  for  ap- 
pointment as  administrator  of  said  estate;  that  the 
language  and  terms  of  the  said  letter,  aside  from  the 
fact  that  same  was  not  executed  in  the  manner  required 
by  law,  show  that  same  was  not  intended  as  a  will  and 
was  conditioned  and  contingent  on  the  death  of  the 
said  J.  M.  Pearl  in  the  event  of  a  contemplated  opera- 
tion at  the  hospital  in  Washington,  D.  C,  in  which 
he  was  a  patient.    The  operation  was  not  performed. 
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and  the  death  of  the  decedent  did  not  occur  until  some 
13  years  later  and  after  the  decedent  had  rejoined  his 
wife  and  relatives  and  was  a  resident  of  Oklahoma 
(Tr.  11-13). 

"That  said  petitioner  is  the  duly  qualified  and  act- 
ing administrator  of  the  estate  of  the  deceased  Maurice 
O.  W.  Pearl,  having  been  appointed  by  C.  J.  Blinn, 
Judge  of  the  County  Court  of  Oklahoma  County,  on 
the  31st  day  of  July,  1945.  A  certified  copy  of  the 
appointment  is  hereto  attached  marked  'Exhibit  A' 
and  made  a  part  hereof,  by  reference  (Tr.  13-18). 

"Petitioner  further  alleges  that  his  brother,  J.  Mau- 
rice Wood,  known  as  Maurice  Wood  Pearl,  also  known 
as  J.  M.  Pearl,  was  a  veteran  of  the  Spanish  American 
War,  was  seventy-five  years  and  sixteen  days  of  age 
at  the  time  of  his  death,  which  took  place  July  8, 
1944,  in  the  Veterans  Hospital  at  Muskogee,  Okla- 
homa, which  the  said  deceased  was  a  resident  and  in- 
habitant of  the  State  of  Oklahoma  and  was  buried 
at  Fort  Gibson,  Oklahoma  on  July  9,  1944.*  * 

"That  at  the  time  of  the  death  of  J.  M.  Pearl,  also 
known  as  Maurice  O.  W.  Pearl,  he  had  a  living  wife 
whose  name  was  Musetta  Wood  Pearl,  and  that  both 
of  them  were  residents  and  citizens  of  the  State  of 
Oklahoma,  and  that  Section  107,  Title  84,  Ch.  2, 
Oklahoma  Statutes  Annotated,  1941,  was  in  full  force 
and  efi'ect  and  binding  on  all  parties  hereto.  Which 
section  is  in  words  and  figures  as  follows,  to- wit: 

'107.      Effect  of  testator's  marriage  or  issue  to 
revocation. 

'If  after  having  made  a  will,  the  testator  marries 
and  has  issue  of  such  marriage,  born  either  in  his 
lifetime  or  after  his  death,  and  the  wife  or  issue  sur- 
vive him,  the  will  is  revoked,  unless  provision  has 
been  made  for  such  issue  by  some  settlement,  or  un- 
less such  issue  are  provided  for  in  the  will  or  in  some 
way  mentioned  therein  as  to  show  an  intention  not 
to  make  such  provision;  and  no  (8)  other  evidence 
to  rebut  the  presumption  of  such  revocation  can  be 
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received.  If,  after  making  a  will,  the  testator  marries, 
and,  the  wife  survives  the  testator,  the  will  is  re- 
voked, unless  provision  has  been  made  for  her  by 
marriage  contract,  or  unless  she  is  provided  for  in 
the  will.' 

"That  Musetta  Wood  Pearl  filed  suit  in  the  District 
Court  of  the  State  of  Oklahoma,  on  May  9,  1927, 
naming  Maurice  Orpheus  Wood  Pearl  as  defendant, 
same  being  Cause  Number  263 1-D,  thereafter  ob- 
tained a  judgment  granting  a  divorce  on  June  30, 
1927.  Said  judgment  being  based  upon  service  by 
publication,  and  thereafter  on  May  7,  1942,  motion 
to  vacate  and  set  aside  the  purported  decree  was  filed 
in  said  cause,  and  on  the  said  7th  day  of  May,  1942, 
by  mutual  consent  and  based  upon  competent  evidence 
said  decree  of  June  30,1 927,  was  by  the  District  Court 
of  the  State  of  Oklahoma,  duly  vacated,  set  aside  and 
held  for  naught.  From  that  time  to  the  death  of  J.  M. 
Pearl,  also  known  as  Maurice  O.  W.  Pearl,  he  and 
Musetta  Wood  Pearl,  were  husband  and  wife,  and 
lived  and  cohabited  together  as  such  in  the  State  of 
Oklahoma. 

"That  there  is  no  law  in  Alaska  authorizing  the 
disposal  of  property  by  a  holographic  will  and  the 
only  way  provided  by  the  laws  and  statutes  of  Alaska 
for  the  making  of  a  valid  will  are  Sections  461 1,  4612 
and  4640,  Compiled  Laws  of  Alaska,  and  neither  of 
these  statutes  has  been  complied  with,  and  the  writing 
offered  for  probate  herein  is  void  and  not  sufi^icient  as 
a  will  or  testament  under  the  laws  of  the  District  of 
Columbia,  the  State  of  Oklahoma  or  the  Territory  of 
Alaska"  (Tr.  13-16,  incL). 

A  Motion  to  Dismiss  said  Amended  Petition  of  said 
Wood  as  administrator  and  heir  of  said  estate  of  J.  M. 
Pearl,  deceased,  and  a  Demurrer  to  said  Amended  Petition 
were  filed  by  the  said  Paul  Greimann  as  administrator  with 
will  annexed  and  same  were  overruled  by  the  said  probate 
court  on  January  5,  1946  (Tr.  19-24). 
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Answer  of  Paul  Greimann,  administrator  with  will 

annexed,   to  said  Amended  Petition  in  material  part,   in 

substance,  alleges: 

"*  *  that  on  the  26th  day  of  September,  1931, 
said  J.  M.  Pearl  was,  and  had  been  for  many  years 
prior  thereto,  a  bona  fide  resident  and  inhabitant  of 
the  Territory  of  Alaska  and  had  his  legal  domicile 
therein,  and  had  no  property,  real  or  personal,  in  the 
District  of  Columbia"  (Tr.  29-30). 

Admits  that  he  is  not  a  relative  of  J.  M.  Pearl,  de- 
ceased, and  was  never  adopted  by  said  decedent;  also  al- 
leges, 

"That  said  Paul  Greimann,  ever  since  he  was  of 
the  age  of  eighteen  years,  in  Chicago,  Illinois,  had  been 
the  intimate  friend,  and  for  many  years  in  Fairbanks, 
Alaska,  was,  the  business  associate,  of  said  decedent, 
J.  M.  Pearl;  that  this  close  friendship  continued  un- 
broken up  to  the  time  decedent  left  Fairbanks  in  De- 
cember, 1941;  *  * 

"That  said  decedent  during  the  month  of  December, 
1941,  left  Fairbanks,  Alaska,  to  secure  needed  medical 
attention  in  the  States;  that  he  never  abandoned  his 
permanent  domicile  in  the  Territory  of  Alaska,  and 
upon  leaving  the  Territory  at  the  time  aforesaid,  he 
fully  intended  to  return  to  Alaska,  and  continued  in 
such  intention  as  long  as  he  lived:  that  shortly  after 
leaving  Fairbanks,  Alaska,  he  suffered  a  stroke  of  pa- 
ralysis and  became  mentally  incompetent  and  was 
thereby  prevented  from  returning  to  his  home  in  Fair- 
banks, Alaska"   (Tr.  31-32). 


Order  and  decree  of  the  probate  court  revoking  and 
setting  aside  order  admitting  said  letter  to  probate  and 
denying  said  letter  probation  as  the  will  of  the  said  J.  M. 
Pearl   (Tr.  35-38). 
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Notice  of  Appeal  of  proponent,  Paul  Greimann,  from 
order  and  decree  of  the  probate  court  revoking  and  setting 
aside  order  theretofore  made  probating  said  letter  and  deny- 
ing said  letter  probate  as  the  last  will  of  J.  M.  Pearl,  de- 
ceased (Tr.  38-39). 

Exceptions  of  Paul  Greimann  to  order  and  decree 
revoking  said  order  probating  said  letter  and  denying  pro- 
bation thereto  as  the  will  of  said  J.  M.  Pearl,  deceased 
(Tr.  40-43). 

Decree  of  the  District  Court  of  the  Territory  of  Alaska, 
Fourth    Division 

On  October  14,   1946  the  said  District  Court  made 

and  entered  a  decree  finding  and  concluding  in  material 

part  as  follows: 

"Wherefore,  by  virtue  of  the  law  and  the  premises, 

"It  is  Hereby  Ordered,  Adjudged,  and  Decreed: 
That  the  letter  dated  9-26-31  written  by  J.  M.  Pearl, 
decedent  above  named,  in  his  own  handwriting,  signed 
by  him,  and  mailed  by  him  from  Washington,  D,  C, 
on  September  27,  1931,  addressed  to  Paul  Greimann, 
Fairbanks,  Alaska,  is  the  true  and  valid  Last  Will  and 
Testament  of  said  decedent,  J.  M.  Pearl,  and  is  entitled 
to  probate  as  such  under  the  laws  of  Alaska,  as  here- 
tofore adjudicated  on  the  6th  day  of  March,  1945, 
(62)  by  the  Probate  Court  for  the  Fairbanks  Precinct, 
Alaska;  and  said  Probate  Court  is  hereby  ordered  to 
reinstate  said  adjudication  of  March  6,  1945; 

"It  is  Further  Ordered,  Adjudged,  and  Decreed  That 
the  Order  and  Decree  of  said  Probate  Court  made  and 
entered  on  the  24th  day  of  July,  1946,  in  the  above 
entitled  probate  proceeding  pending  in  said  Probate 
Court,  numbered  1019,  revoking,  vacating,  and  setting 
aside  said  Order  of  March  6,  1945,  admitting  said 
letter  to  probate  as  the  last  will  and  testament  of  said 
decedent,  J.  M.  Pearl,  upon  the  ground  that  said  letter 
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was  invalid  as  an  absolute  will  of  decedent  and  was 
merely  a  contingent  or  conditional  Will  in  its  terms 
and  intent,  be,  and  the  same  is  hereby,  vacated,  set 
aside,  and  held  for  naught. 

"It  is  Further  Ordered,  Adjudged,  and  Decreed  That 
the  j&nding  and  decree  of  said  Probate  Court  to  the 
eifect  that  said  letter  is  a  conditional  will  and  is  of  no 
legal  force  or  effect  as  a  last  will  and  testament  and, 
therefore,  not  entitled  to  probate  as  the  last  will  and 
testament  of  said  J.  M.  Pearl,  deceased,  be,  and  the 
same  is  hereby,  reversed  and  set  aside"   (Tr.  44-45). 


Notice  of  Appeal  to  the  Circuit  Court  of  Appeals,  Ninth  Circuit, 
on  the  part  of  the  said  Byron  W.  Wood 

On  October  21,  1946,  said  Byron  W.  Wood  filed 
notice  of  an  appeal  from  the  said  decree  in  material  part 
as  follows: 

'T 

"That  the  Court  erred  in  decreeing  a  letter  dated 
9/26/31,  written  by  J.  M.  Pearl  to  be  the  true  and 
valid  Last  Will  and  Testament  of  J.  M.  Pearl,  De- 
ceased, and  entitled  to  probate  under  the  laws  of  the 
Territory  of  Alaska. 

"II. 

"That  the  Court  erred  in  vacating  and  setting  aside 
that  certain  order  of  the  Probate  Court  in  the  said 
cause,  which  said  order  of  the  probate  Court  held  that 
the  letter,  dated  9-26-31  written  by  J.  M.  Pearl  was  a 
contingent  or  conditional  will  and  not  entitled  to  pro- 
bate as  the  Last  Will  and  Testament  of  the  said  deced- 
ent, J.  M.  Pearl  (64). 

"in. 

"That  the  Court  erred  in  reversing  and  setting  aside 
the  findings  and  decree  of  said  probate  court  to  the 
effect  that  the  said  letter  was  a  conditional  or  contin- 
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gent  will  and  was  of  no  legal  force  and  effect  as  the 
Last  Will  and  Testament  of  J.  M.  Pearl"  (Tr.  47-48) . 


Filing  of  Petition  for  and  AEIowcnse  of  Appeal  to  the 
Circuit  Court  of  Appeals 

On  December  19,  1946,  said  Byron  W.  Wood  duly 

filed  a  Petition  for  Allowance  of  Appeal  and  appeal  was 

allowed  from  the  said  decree  to  the  said  Circuit  Court  of 

Appeals,  and  appeal  bond  fixed,  filed  and  approved,  and  in 

the  order  allowing  said  appeal  it  is  directed: 

"*  *  *  that  a  certified  transcript  of  records,  pro- 
ceedings, orders,  judgment,  testimony,  and  all  other 
proceedings  in  said  matter  on  which  said  decree  ap- 
pealed from  is  based,  be  transferred,  duly  authenti- 
cated to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  and  therein  filed  and  said  cause 
docketed  on  or  before  thirty  (30)  days  from  this  date, 
to  be  heard  at  San  Francisco,  California,*  *  *"  (Tr. 
50). 

On  June  8th,  1947  by  order  of  a  judge  of  the  Circuit 
Court  of  Appeals,  Ninth  Circuit,  said  time  in  which  the 
record  on  appeal  should  be  deposited  with  the  clerk  of  said 
Circuit  Court  of  Appeals  was  enlarged  so  as  to  include  the 
first  day  of  March,  1947  (Tr.  53-54). 


Assignments  of  Error  on  Said  Appeal 

On   February    6,    1947   said   appellant,   Byron   W. 
Wood,  filed  Assignments  of  Error  in  material  substance  as 

follows: 

1 .  That  said  District  Court  erred  in  taking  jurisdic- 
tion on  said  appeal  on  the  part  of  Paul  Greimann  from 
the  order  of  the  Probate  Court  revoking  and  setting 
aside  the  probation  of  the  said  letter  as  the  Last  Will 
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and  Testament  of  decedent  for  the  reason  that  the  said 
order  and  judgment  of  the  Probate  Court  had  become 
jfinal  and  no  appeal  was  properly  taken  therefrom. 

2.  "That  the  Court  erred  in  taking  jurisdiction  of 
this  case  as  on  appeal  when  no  appeal  was  properly 
taken  from  the  Judgment  and  Decree  of  the  Probate 
Court  under  date  of  July  24,  1946,  by  anyone  having 
authority  or  right  to  take  an  appeal"  (Tr.  55). 

3.  That  the  District  Court  erred  in  taking  jurisdic- 
tion on  said  appeal  for  the  reason  that  on  said  pur- 
ported appeal  the  record  from  the  Probate  Court  to 
the  District  Court  "was  insufficient  to  confer  on  said 
Court  appellate  jurisdiction  in  this  to- wit:  The  record 
contemplated  by  the  Compiled  Laws  of  Alaska,  1933, 
to  be  filed  in  the  United  States  District  Court  on  Ap- 
peals, in  Probate  cases  Chapter  CLIV  Section  4571, 
4572,  4573,  4574  was  never  complied  with  as  (73) 
the  record  did  not  contain  the  following  documents 
and  instruments  upon  which  the  United  States  Com- 
missioner based  her  judgment  of  July  24,  1946  on, 
to- wit: 

"a.  The  Depositions  of  Byron  W.  Wood,  Lesta  L. 
Fitch  and  H.  C.  Fitch  taken  in  Oklahoma  City,  Okla- 
homa, in  this  cause  in  which  it  was  established  by  the 
uncontradicted  testimony  that  Mr.  J.  M.  Pearl,  now 
deceased,  was  living  with  his  wife  in  Oklahoma  City 
for  quite  some  time  before  he  died. 

"b.  The  certified  copy  of  the  judgment  of  the  Dis- 
trict Court  of  Oklahoma  County,  Oklahoma,  shov/ing 
that  the  divorce  decree  between  the  now  deceased,  J.  M. 
Pearl,  and  Musetta  Wood  Pearl,  his  wife,  had  been 
vacated  and  set  aside,  restoring  them  as  man  and  wife; 
which  decree  was  dated  7th  day  of  May,  1942; 

"c.  Certified  and  authenticated  copy  of  the  Laws  of 
the  District  of  Columbia  as  introduced  in  the  trial  be- 
fore the  United  States  Commissioner  in  this  case; 
which  acts  controlled  the  making  of  wills  in  the  Dis- 
trict of  Columbia. 

"d.   The  certified  copy  of  the  death  certificate. 
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"e.  The  certified  copies  of  the  Letters  of  Adminis- 
tration issued  to  Byron  W.  Wood,  by  the  County 
Court  of  Oklahoma  County,  Oklahoma,  in  the  estate 
of  Maurice  O.  W.  Pearl,  who  it  is  shown  to  be  the 
same  man  as  J.  M.  Pearl,  dated  in  Oklahoma  County 
July  31,  1945"  (Tr.  55-57). 

4.  That  the  District  Court  erred  in  said  decree  re- 
versing the  said  order  and  judgment  of  the  Probate 
Judge  in  which  the  said  Probate  Judge  found  and  con- 
cluded that  the  said  purported  letter  heretofore  ad- 
mitted to  probate  is  not  an  absolute  Will  and  Testa- 
ment of  the  said  decedent,  J.  M.  Pearl,  and  is  of  no 
legal  force  or  effect  and  is  not  entitled  to  probate.  (A 
copy  of  the  said  Order  and  Judgment  of  the  said  Pro- 
bate Court  is  inserted  in  this  Assignment.) 

5.  That  said  District  Court  further  erred  in  making 
and  entering  said  Decree  of  October  14,  1946,  which 
reversed  said  above  Order  and  Judgment  of  the  said 
Probate  Court,  denying  probate  of  the  said  letter  and 
erred  in  finding  and  concluding  that  the  said  letter 
should  be  so  probated  (Tr.  58-60).  (A  copy  of  the 
said  Decree  of  the  District  Court  is  inserted  in  this 
Assignment. ) 


Bill  of  Exceptions 

On  February  6,  1947  the  appellant  lodged  and  filed 
herein  appellant's  Bill  of  Exceptions  specifying  the  same 
Assignments  of  Error  as  are  set  forth  in  Appellant's  Assign- 
ments of  Error  (Tr.  55-61;  Pages  12-13  supra,  this  brief). 
[Attached  as  exhibits  and  parts  of  said  Bill  of  Exceptions 
are  copies  of  the  said  Decree  of  the  said  District  Court 
(Tr.  73-75)];  Notice  of  Appeal;  Petition  for  Appeal; 
Order  Allowing  Appeal,  and  Order  Extending  Time  to 
File  Record  and  Docket  Case  on  Appeal  (Tr.  76-83). 
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The  said  Bill  of  Exceptions  contained  the  following 

material  evidence  of  Paul  Greimann  stated  in  narrative 

form: 

"That  he  knew  J.  M.  Pearl,  the  deceased  first  back 
about  1919,  in  Chicago,  Illinois.  Formed  a  friendship 
with  him.  Was  associated  with  him  up  to  1930,  was 
acquainted  with  him  three  years  before  coming  to 
Alaska.  Came  to  Fairbanks  together,  opened  up  the 
Pearl  and  Pearl  Garage. 

"Mr.  Pearl  was  about  19  years  older  than  the  wit- 
ness. The  witness  was  about  forty-three  years  old 
when  Mr.  Pearl  died.  He  continued  his  friendship  with 
him  during  his  lifetime  in  Fairbanks.  He  lived  out  here 
on  a  farm  that  was  bought  by  both  he  and  I  from 
Harry  J.  Busby  in  the  winter  of  1924,  and  owned  by 
J.  M.  Pearl  up  to  the  time  the  army  took  it  away  from 
him  here  six  years  ago,  or  five  years  ago.  In  1930  we 
had  a  dissolution  of  partnership.  I  bought  out  his 
equity  in  the  Standard  Garage  and  bought  out  the 
property  on  the  corner  of  Lacey  Street  between  First 
and  Second.  I  transferred  to  him  half  of  the  318-acre 
farm  out  there,  which  he  contributed  to  the  purchase 
thereof.  I  transferred  to  him  one-half  of  the  3 1 8  acres, 
which  is  about  three-quarters  of  a  mile  from  Fairbanks. 
He  lived  there.  Built  a  home  there.  It  was  taken  over 
by  the  United  States  Army. 

"He  left  here  to  go  to  the  States  about  six  years  ago, 
about  the  first  of  November.  He  was  in  ill  health.  He 
went  to  Oklahoma.  Received  a  letter  from  him  from 
Council  Hill,  Oklahoma,  stating  that  he  had  gone  to 
Council  Hill.  We  had  always  been  on  friendly  terms. 
I  used  to  go  back  and  forth  to  his  place  out  on  the  farm, 
and  he  used  to  come  into  the  business  whenever  he 
came  into  town  to  say  'hello,'  sometimes  he  stayed  an 
hour  or  so.  He  still  regarded  me  in  a  friendly  manner, 
and  I  regarded  him  the  same  way.  I  think  it  was 
through  my  recommendation  that  he  left.  He  wasn't 
looking  any  too  good  and  said  he  wasn't  feeling  good. 
I  told  him  I  didn't  see  any  reason  why  he  should  stay 
up  here  in  the  cold  weather  in  the  winter,  and  I  says 
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'why  don't  you  pack  up  your  clothes  and  go  outside 
for  the  winter?'  That  was  the  last  trip  outside.  He 
went  outside  in  1931  for  medical  attention.  He  was 
in  a  hospital  in  Washington,  D.C.  He  was  a  veteran 
of  the  Spanish- American  War.  After  he  was  released 
from  the  hospital  he  came  bacic  to  Fairbanks. 

"In  September  I  received  a  communication  from 
him,  a  letter  through  the  mail,  addressed  to  Paul  Grei- 
mann,  that  letter  is  what  this  proceeding  is  based  on. 

"He  had  no  relatives  here  in  Alaska.  The  only  rela- 
tives that  he  had  was,  that  he  made  mention  of,  was 
his  brother  Byron.  That  I  never  had  any  dealings 
with  Byron  Wood. 

"That  I  based  my  claim  to  the  estate  on  this  letter. 

"That  this  letter  was  in  the  handwriting  of  J.  M. 
Pearl.  That  he  and  Pearl  were  in  the  garage  business 
from  '24  conducted  under  the  name  of  Pearl  and  Pearl 
for  some  time.  He  suggested  that  I  adopt  his  name. 
He  called  me  son.  I  never  adopted  the  name  of  Pearl, 
was  always  known  as  Greimann.  We  were  always 
very  friendly  except  when  I  got  married,  he  disapproved 
of  my  getting  married.  'He  thought  I  should  have 
asked  him  to  get  married,  and  there  was  a  little  dis- 
sension between  he  and  I  at  that  time.'  'However, 
while  he  never  cared  much  for  my  wife,  or  liked  my 
wife  very  well,  so  far  as  that  was  concerned  I  think  we 
were  always  on  friendly  terms.'  No  open  break  be- 
tween us.  When  I  got  the  letter  above  referred  to  I  put 
it  in  my  safe  in  the  garage.  When  he  died  I  waited 
some  time  to  see  if  anybody  would  be  appointed  to 
take  care  of  his  estate  before  application  was  made. 
'I  figured  that  if  he  was  in  Council  Hill  and  his  brother 
was  there  that  he  must  have — I  at  least  thought  that 
I  would  have  had  some  kind  of  a  wish  or  some  kind 
of  a  tip  that  he  wanted  his  brother  to  handle  it,  so  I 
figured  that  at  any  time  we  might  receive  that  notice, 
so  therefore  I  never  entered  into  it  until  there  wasn't 
anything  showed  up. 

"His  was  farm  land  separated  off  in  lots  and  some 
being  sold  for  homes  out  there.   He  was  engaged  in  the 
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real  estate  business  to  the  extent  of  selling  a  portion 
of  his  property  that  he  had  acquired  personally. 

"On  cross-examination  by  Mr.  Taylor.  He  testified 
that  he  was  no  relation  to  J.  M.  Pearl.  That  as  he 
recalled  Mr.  Pearl  returned  to  Fairbanks  the  next  spring 
after  he  went  out  for  medical  attention  in  1931.  Don't 
recall  that  he  ever  said  anything  about  the  letter  he 
had  written,  relied  upon  here  as  a  will.  That  Mr.  Pearl 
told  him  he  had  a  wife  living  in  Oklahoma.  He  also 
said  he  was  divorced.  He  came  back  to  Fairbanks  in 
'32.  He  assumed  jurisdiction  and  control  of  his  prop- 
erty from  then  on  up  until  the  time  he  left.  He  did 
seek  me  for  advice  at  times,  but  he  made  the  final  dis- 
position of  anything  pertaining  to  his  aff^airs.  He  ad- 
vised me  about  having  a  brother  in  Oklahoma  at 
Council  Hill.  Mr.  Pearl  never  advised  the  witness  that 
the  divorce  decree  was  set  aside  and  of  his  resuming 
martial  relationship  with  his  wife. 

"I  believe  he  died  July  8,  1944.  That  he  relied 
upon  the  part  of  the  letter  that  states,  'and  in  case  I 
die  if  they  do  operate  I  bequeath  you  my  belongings 
and  property,'  to  be  the  last  will  and  testament.  He 
was  not  operated  on  at  that  time  and  couldn't,  then, 
have  died  from  the  operation.  He  died  from  paralysis 
in  1944.  We  divided  the  318-acres  of  land,  he  took 
his  half  and  I  took  mine.  He  assigned  over  his  interest 
down  were  the  garage  was  to  me;  that  was  in  1930. 

"On  redirect  examination  of  Mr.  Greimann  by  the 
Court:  He  testified  that  he  and  Mr.  Pearl  came  to 
Alaska,  in  1923,  established  a  home  here  in  Fairbanks 
and  voted  at  the  elections.  He  never  abandon  that 
home  to  the  knowledge  of  the  witness.  When  he  went 
outside  to  the  hospital  he  said  he  would  be  back  as 
soon  as  he — he  came  back  and  continued  to  vote  at 
the  elections. 

"The  next  time  he  went  out  was  1940.  He  had  had 
a  slight  stroke  a  couple  of  years  before  that  and  his 
health  wasn't  any  too  good,  and  he  would  have  to  pack 
the  wood  out  there,  and  so  forth,  out  there  on  the 
ranch,  and  I  said,  'there  is  no  use  of  you  staying  here. 
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You  have  plenty  to  take  care  of  yourself.  Why  don't 
you  go  outside?'  And  he  said,  1  don't  know  but  what 
I  will  do  that.'  He  said,  'It  will  save  a  lot  of  anxiety,' 
and  then,  he  says,  'nobody  will  have  to  come  out  and 
be  looking  after  me  all  of  the  time  in  the  wintertime 
to  see  that  I  have  plenty  of  fuel.'  So  about  a  week 
after  that  he  left.  He  left  his  home  and  everything 
here.  I  heard  from  his  later,  he  said  he  intended  to 
come  back  the  following  spring.  He  said  he  had  bought 
a  small  house  and  small  track  of  land,  about  five  acres 
in  Oklahoma.  That  it  was  nice  and  warm  out  there, 
and  that  he  was  enjoying  the  climate  very  much,  but 
that  he  would  be  back  in  the  spring.  That  would  be 
the  spring  of  1941.  It  appears  that  he  took  sick  shortly 
after  he  wrote  this  letter  because  I  didn't  receive  any 
communications  from  him  afterwards,  with  the  ex- 
ceptions of  a  postcard  of  some  scene  around  Oklahoma 
City.  He  ask  me  why  I  didn't  write;  he  hadn't  heard 
from  me  for  a  long  time;  and  that  was  the  last  com- 
munication I  received.  I  never  kept  either  one  of  them. 
I  think  the  next  I  heard  was  through  Mr.  Clegg  here, 
that  he  was  ill.  That  was  about  three  years  ago  this 
summer. 

"When  I  got  back  from  the  outside  I  learned  of  his 
death  on  July  8. 

"He  had  property  in  Alaska  when  he  wrote  the 
letter  in  1931,  and  had  property  here  at  the  time  of 
his  death.  The  property  had  been  taken  by  the  army 
at  the  time  of  his  death  and  money  had  been  deposited 
in  Court  in  payment  of  it;  around  $10,000.00.  They 
had  taken  the  land  in  1941.  The  only  part  of  the 
estate  that  existed  here  was  the  money  deposited  in  the 
Court.  I  never  made  inquiries  about  the  Oklahoma 
property. 

"On  cross-examination  of  Mr.  Greimann  by  Mr. 
Taylor:  He  testified  that  he  didn't  know  that  he  re- 
sided in  the  State  of  Oklahoma  with  his  wife.  He 
didn't  return  to  the  Territory  of  Alaska.  I  think  he 
was  in  a  veteran's  hospital  in  Muskogee. 
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"On  further  examination  of  Mr.  Greimann  by  the 
Court:  He  testified  'that  he  died  in  a  Veteran's  Hos- 
pital in  Muskogee,  Oklahoma.  He  went  in  there 
shortly  after  he  left  Alaska,  must  have  been  some  time 
in  the  spring  of  1941.  He  know  my  children  and  was 
fond  of  them.  It  was  his  habit  to  give  them  a  dollar 
on  their  birthday,  if  he  knew  when  it  was  or  if  it  was 
mentioned.  He  continued  to  call  me  'son'  always  or 
'Paul,  boy.' 

"In  the  letter  above  mentioned  he  called  me,  'Dear 
Paul,  boy,'  and  he  signed  it  as  'J.  M.  Pearl'  or  'Dad,' 
because  I  always  called  him  'Dad,'  sometimes  he  signed 
it  just  'Dad,'  and  this  letter  was  signed  dad  and  J.  M. 
Pearl. 

"Further  cross-examination  of  Mr.  Greiman  by  Mr. 
Taylor:  That  sometimes  he  signed  J.  M.  Pearl  and 
sometimes  J.  M.  O.  W.  That  he  was  in  the  probate 
court  in  Fairbanks  when  the  depositions  were  read" 
(Tr.  66  to  73). 


Said  Bill  of  Exceptions  set  forth  recitals,  rules  of  the 
District  Court  of  Alaska,  and  statutes  as  follows: 

"XIV. 

"Thereafter,    and    on    the day   of   February, 

1947,  this  appellant,  Byron  W.  Wood,  filed  Assign- 
ments of  Error,  which  are  incorporated  in  the  Tran- 
script and  made  a  part  of  this  Bill  of  Exceptions  by 
reference  as  fully  as  if  set  out  herein. 

"XV. 

"On  the  19th  day  of  December,  1946.  Appeal  Bond 
was  duly  filed  herein  and  is  set  out  in  the  Transcript 
of  the  Record  and  made  a  part  of  this  Bill  of  Excep- 
tions by  reference  as  fully  as  if  set  out. 

Praecipe  for  Transcript  of  Record  and  Citation  to 
Paul  Greimann  to  Appear  and  Defend  herein  in  the  District 
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Court,  Ninth  Circuit,  and  Return  of  Service  thereon  filed 
February  21,  1947  (Tr.  86  to  90). 

Transcript  properly  certified  setting  forth  all  of  the 
above  filed  February  24,  1947  in  the  office  of  the  Clerk  of 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  (Tr.  95-96). 


SPECIFICATION  OF  ERRORS  AND  STATEMENT  OF  POINTS 
OR  PROPOSITIONS  RELIED  UPON   FOR  REVERSAL 

1.  That  the  District  Court  of  Alaska,  4th  Division, 
erred  in  setting  aside  and  vacating  the  order  and  judgment 
of  the  Probate  Court,  which  denied  the  probation  of  said 
letter  written  by  J.  M.  Pearl,  deceased,  to  Paul  Greimann 
and  in  decreeing  that  the  said  letter  should  be  probated  as 
the  will  of  the  said  J.  M.  Pearl,  deceased. 

2.  That  the  District  Court  of  Alaska,  4th  Division, 
erred  in  holding  that  said  letter  propounded  herein  as  the 
will  of  the  said  J.  M.  Pearl,  deceased,  was  general  and  not 
contingent,  and  that  its  operation  as  a  will  was  not  con- 
tingent on  the  death  of  the  author  as  the  result  of  the  im- 
pending operation. 

3.  That  the  letter  propounded  herein  for  probate  as 
the  will  of  the  said  J.  M.  Pearl,  deceased,  shows  on  its  face 
that  it  was  written  in  a  hospital  in  Washington,  D.C.,  to 
the  proponent,  Paul  Greimann,  in  Fairbanks,  Alaska,  and 
dated  September  26,  1931,  at  which  time  said  Pearl  was 
a  patient  in  said  hospital,  and  an  immediate  operation  on 
said  Pearl  was  planned,  and  with  regard  to  the  said  opera- 
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tion  said  Pearl  wrote  said  Greimann  "In  case  I  die  if  they 
do  operate,  I  bequeath  my  belongings  and  property,"  etc., 
"I  would  ask  to  be  buried  in  Arlington  Cemetery.  I  do  not 
expect  to  die  but  to  be  on  my  way  home  by  the  20th  of 
October,  or  soon  after,"  etc.,  and  as  appears  from  the  said 
letter  the  said  bequest  and  request  were  contingent  and 
conditional  upon  the  death  of  the  said  Pearl  resulting  from 
the  said  impending  operation,  and  it  appearing  from  the 
record  herein,  and  it  being  admitted,  that  the  operation 
was  not  performed,  and  that  the  said  Pearl  did  not  die 
from  any  operation  but  survived  thereafter  13  years,  said 
letter  was  not  entitled  to  probate  and  the  said  District 
Court  of  Alaska  erred  in  setting  aside  and  vacating  said 
order  and  judgment  of  the  Probate  Court  denying  the  pro- 
bation of  the  said  letter  and  in  decreeing  that  the  said  letter 
be  probated  as  the  will  of  the  said  J.  M.  Pearl,  deceased. 

The  above  three  specifications,  being  closely  related, 
and  supported  by  the  same  reasoning  and  authorities,  will 
be  discussed  together  to  save  burdening  this  brief  with  re- 
petition. 

The  task  presented  in  the  case  at  bar,  being  the  considera- 
tion of  the  pertinent  and  controMing  language  of  the  letter,  ond 
opplying  thereto  the  above  stated  well  settled  rules  in  determining 
as  to  whether  the  letter  should  be  held  to  be  a  contingent  will, 
and  not  entitled  to  probation,  it  is  obvious  that  a  thorough  and 
careful  study  and  analysis  of  said  language  of  the  letter  ranks 
first. 
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MATERIAL  PARTS  OF  THE  LETTER  PROPOUNDED  AS  A  WILL 

Said  letter  shows  on  its  face  that  it  was  written  to 

the  proponent  in  Fairbanks,  Alaska,   from  a  hospital  in 

Washington,  D.C.,  on  September    26,    1931,    where    the 

author  was  a  patient,  and  at  the  time  an  operation  was 

planned  and  impending.   The  letter  set  forth  at  length  the 

author's  ailments,   symptoms,   attending  physicians,    and 

the  necessity  for  the  performance  of  the  operation,  and  in 

reference  thereto  states: 

"We  have  to  give  reference  as  nearest  of  kin  to  be 
notified  in  case  of  death.  I  gave  you  my  boy,  and  in 
case  I  die  if  they  do  operate  I  bequeath  you  my  belong- 
ings and  property  all  except  $100  to  be  given  to  Rob- 
ert Gallagher  to  help  him  in  his  education.  I  would 
ask  to  be  buried  here  in  Arlington  Cemetery.  I  do  not 
expect  to  die  but  to  be  on  my  way  home  by  the  20th 
of  Oct.  or  soon  after  as  they  are  going  right  after  my 
case  properly"  (Tr.  5-6).  (See  letter  in  full  pages 
4-6  Transcript.) 

As  is  alleged  in  the  pleadings  of  both  parties,  and  ad- 
mitted, the  author  of  the  letter  was  not  operated  upon, 
and  did  not  die,  and  shortly  after  writing  the  letter  returned 
to  his  home  in  Alaska  where  he  remained  and  engaged  in 
business  for  approximately  ten  years  and  then  returned  to 
his  former  home  in  Oklahoma  in  1941,  and  thereafter  re- 
mained in  Oklahoma  and  died  in  Oklahoma  on  July  8, 
1944,  some  thirteen  years  after  the  said  letter  was  written. 

In  said  letter  the  directly  and  clearly  stated  contin- 
gency or  condition  precedent  to  the  operation  of  the  letter 
as  a  testamentary  instrument  was  "In  case  I  die  if  they  do 
operate  I  bequeath  you  my  belongings/'  etc.,  "I  would  ask 
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to  be  buried  in  Arlington  Cemetery.  I  do  not  expect  to  die 
but  to  be  on  my  way  home  by  the  20th  of  October,  or  soon 
after."  It  is  obvious  that  this  bequest  and  request  were 
provisional  and  contingent  upon  the  two  stated  conditions 
or  events.  It  is  clear  that  the  bequest  was  not  immediately 
in  effect.  The  author  of  the  letter  did  not  write  that  he 
thereby  bequeathed  his  property  without  condition,  but 
specifically  conditioned  the  gift  to  be  operative  "In  case  I 
die  if  they  do  operate."  This  letter  cannot  by  any  reason- 
able interpretation  be  made  to  speak  of  the  time  of  the 
death  of  the  author  when  it  occurs  13  years  later  under 
changed  conditions.  The  urge  for  writing  the  letter  was 
the  impending  operation  and  the  language  used  specifically 
expressed  conditions  precedent  to  its  operation.  These  con- 
ditions or  events  did  not  occur  and  the  letter  never  became 
eff^ective  as  a  will. 


POINTS  AND  PROPOSITIONS  IN  RELATION  TO  THE 
ABOVE  SPECIFICATIONS 

1 .  The  letter  presented  for  probate  as  a  will  shows  on 
its  face  that  it  was  written  by  J.  M.  Pearl  in  a  hospital  in 
Washington,  D.C.,  to  the  proponent,  Paul  Greimann  in 
Fairbanks,  Alaska,  and  dated  September  26,  1931,  at  which 
time  said  Pearl  was  a  patient  in  said  hospital,  and  said  letter 
specifically  detailed  Pearl's  afi^lictions  and  treatment  and 
advised  that  an  operation  was  impending,  and  with  regard 
to  the  said  crisis  said  Pearl  wrote  said  Greimann:  "in  case 
I  die  if  they  do  operate  I  bequeath  you  my  belongings  and 
property  all  except  $100  to  be  given  to  Robert  Gallagher 
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to  help  him  in  his  education.  I  would  ask  to  be  buried  in 
Arlington  Cemetery.  I  do  not  expect  to  die  but  to  be  on 
my  way  home  by  the  20th  of  Oct.  or  soon  after  as  they 
are  going  right  after  my  case  properly" ;  that  said  bequests 
and  requests  were  contingent  and  conditioned  upon  the 
death  of  the  said  Pearl  resulting  from  said  impending  opera- 
tion; and  it  appearing  from  the  record  herein,  and  being 
admitted,  that  the  operation  was  not  performed,  and  that 
the  said  Pearl  did  not  die  from  any  operation,  but  survived 
and  lived  thereafter  for  some  1 3  years,  and  died  in  the  State 
of  Oklahoma,  the  said  District  Court  of  Alaska  erred  in 
setting  aside  and  vacating  said  order  and  judgment  of  the 
Probate  Court  denying  the  probation  of  the  said  letter  and 
in  decreeing  that  said  letter  be  probated  as  the  will  of  the 
said  J.  M.  Pearl. 

2.  The  District  Court  erred  in  vacating  and  setting 
aside  the  order  and  decree  of  said  Probate  Court  denying 
probate  to  the  said  letter  so  presented  for  probate  and  de- 
creeing that  the  said  letter  be  probated  as  the  will  of  the 
said  J.  M.  Pearl,  deceased,  in  that  the  said  letter  shows  on 
its  face  that  same  was  written  to  said  Paul  Greimann  in  a 
crisis  and  not  intended  as  a  general  will,  and  that  the  gifts 
therein  mentioned  to  said  Greimann  and  Robert  Gallagher 
were  clearly  contingent  and  to  be  operative  only  in  the 
event  the  impending  operation  on  the  author  of  the  letter 
was  performed  and  caused  the  death  of  the  author;  that 
said  planned  immediate  operation  was  not  performed,  and 
the  author  recovered  and  returned  to  his  home  in  Alaska 
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and  resided  in  Alaska  some  10  years,  engaging  in  business 
there,  and  thereafter  removed  to  the  State  of  Oklahoma  and 
resided  in  Oklahoma  approximately  three  years  before  his 
death;  and  that  neither  the  author  of  the  said  letter  nor  the 
said  Greimann  or  Gallagher  referred  to  or  mentioned  the 
said  letter  during  the  said  thirteen  years. 


PERTINENT  CONTROLLING  PRINCIPLES  AND  RULES  AS  TO 

CONSTRUCTION   AND  CLASSIFICATION   OF 

TESTAMENTARY   INSTRUMENTS 

1.  That  a  contingent  will  is  one  which  is  dependent 
on  a  stated  contingent  event  or  condition,  and  the  happen- 
ing of  which  is  a  condition  precedent  to  the  operation  of 
the  instrument  as  a  will,  is  so  well  settled  as  to  require  no 
supporting  authority.  From  early  times  in  England  and 
the  United  States  the  distinction  between  contingent  and 
general  testamentary  instruments  has  been  clearly  recog- 
nized. 

2.  The  controlling  rule  is  that  where  the  language 
of  the  instrument  clearly  conditions  its  operation  on  the 
happening,  or  on  the  not  happening,  of  any  event  or  con- 
dition, the  will  is  contingent  and  is  inoperative  or  void 
where  the  event  or  condition  does  not  occur. 

3.  The  rule  is  also  well  settled  that  the  test  as  to 
whether  a  testamentary  instrument  which  refers  to  the 
probability  of  the  death  of  the  testator  occurring  under 
certain  circumstances,  or  as  the  result  of  a  certain  event  or 
peril,  is  to  be  adjudged  contingent  or  general  on  the  death 
of  the  testator,  depends  on  whether  the  same  were  referred 
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to  as  narrative  and  the  inducement  for  making  the  will, 
in  which  event  the  will  is  not  contingent  on  death  occurring 
under  the  referred  to  circumstances,  or  whether  the  circum- 
stances or  events  are  referred  to  as  the  reason  for  making 
the  particular  dispositions  and  the  circumstances  are  so 
related  to  each  other  that  the  one  is  dependent  on  the  other, 
the  will  is  contingent  upon  the  occurrence  of  the  said  cir- 
cumstances. 

4.  The  above  rules  of  construction  and  classification 
of  testamentary  instruments  are  equally  applicable  to  writ- 
ings in  the  form  of  wills  as  to  letters  in  the  nature  of  holo- 
graphic wills,  whether  preserved  by  the  author  or  by 
another,  except  that,  as  to  letters,  same  being  usually  of  a 
temporary  nature,  the  facts  and  circumstances  existing,  and 
subsequently  occurring,  and  the  attitude  and  actions  of  the 
parties  with  relation  to  the  letter  after  the  referred  to  events 
failed  to  occur,  are  proper  considerations. 

5.  The  rule  of  presumption  against  intestacy  cannot 
be  used  to  justify  a  revision  of  the  clear  language  of  a  testa- 
mentary instrument. 

While,  as  is  stated  in  many  of  the  authorities,  the  dis- 
tinction and  classification  of  testamentary  instruments,  as 
to  being  contingent  or  general,  depends  upon  the  language 
of  each  particular  instrument,  and  while  two  such  instru- 
ments seldom  are  perfectly  identical  in  language,  the  exam- 
ination of  the  opinions  of  the  courts  analyzing  and  con- 
struing the  language  of  and  classifying  such  instruments 
should  prove  helpful  in  the  case  at  bar.   In  that  belief  the 
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leading  authorities  most  nearly  in  point  are  hereinafter 
cited,  quoted  and  applied. 

In  Dougherty  V.  Holscheider,  88  S.W.  (Tex.) .  1113, 
two  letters  were  proponded  for  probate  and  the  lower  court 
admitted  and  ordered  same  probated;  however,  on  appeal 
the  Circuit  Court  of  Appeals  reversed  the  decree  and  re- 
fused probation.  As  appears  from  the  opinion  Raf  Welder 
wrote  said  two  letters  to  J.  R.  Dougherty,  which  were  in 
material  part  as  follows: 

"HebronviUe,  4-12-1902. 

"*  *  *  Friend  Jim,  I  am  going  to  start  to  Montery 
to-morrow  to  have  a  surgical  operation  performed  on 
me,  and  possibly  I  may  never  get  back  alive.  I  will 
write  you  full  particulars  as  to  what  to  do  with  my 
stuff  when  I  get  there.  The  doctors  have  said  that  it 
would  not  be  dangerous;  but,  in  case  anything  should 
happen,  I  want  you  to  see  to  what  I  have  left.  *  *  * 

"Monterey,  Mexico,  5-6-1902. 

"Mr.  James  R.  Dougherty,  Beeville,  Texas — Friend 
Jim:  I  wrote  you  some  weeks  ago,  and  told  you  that 
I  intended  undergoing  an  operation,  and  that  before 
doing  so  that  /  would  write  you  and  tell  you  what  to 
do  with  my  stuff,  in  case  anything  happened  to  me. 
I  expect  to  be  operated  on  tomorrow.  *  *  *  While  I 
don't  anticipate  any  danger,  as  the  Dr.  has  assured  me 
that  there  is  no  danger,  yet  there  might  be,  and  I  think 
this  will  fully  explain  to  you  my  wishes.  *  *  *" 

The  probation  was  protested  on  the  ground  that  the 
contingency  did  not  arise.  Raf  Welder  did  not  die  as  the 
result  of  the  operation  and  not  until  about  two  years  after 
the  letters  were  written.    In  the  opinion  it  is  further  stated: 

"*  *  *  The  letters  written  by  Raf  Welder  to  J.  R. 
Dougherty  have  the  essentials  necessary  to  constitute 
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a  will  under  the  statute,  and,  unless  the  will  was  to 
take  effect  only  upon  tfie  fatal  termination  of  the  opera- 
tion  referred  to  therein,  it  should  have  been  probated 
by  the  district  court. 

"A  will  which  is  to  become  effective  only  upon  the 
happening  of  a  contingency  is  a  contingent  will,  and 
in  case  the  contingency  does  not  arise  is  by  the  failure 
of  the  happening  of  the  event  annulled  and  revoked. 
There  are  numerous  cases,  English  and  American,  in- 
volving the  construction  of  wills  in  which  contin- 
gencies were  expressed,  for  it  seems  to  be  very  common 
for  those  unlearned  in  the  law,  who  write  their  own 
wills,  to  do  so  under  the  influence  of  the  fear  or  expecta- 
tion of  imminent  peril  and  consequent  death;  but  an 
infallible  guide  for  their  construction  is  difficult  to  be 
evolved  therefrom.  The  current  of  modern  authority, 
however,  seems  to  be  that,  if  the  happening  of  the 
event  is  merely  referred  to  as  giving  the  reason  or  in- 
ducement for  the  making  of  the  will,  it  be  held  un- 
conditional; but,  if  it  appears  that  the  testator  intended 
to  dispose  of  his  property  in  case  of  the  happening  of 
the  named  event,  then  it  will  be  held  to  be  conditional. 

After  citing  and  quoting  from  English  and  Federal 
and  State  cases  wherein  the  language  of  the  instrument  was 
"if  I  never  get  back"  or  "should  anything  happen  to  me," 
without  referring  to  any  specific  event  or  occurrence  as  a 
condition  precedent,  the  court  distinguishes  such  cases  from 
the  case  being  decided  and  quoted  the  above  set  forth  con- 
trolling language  of  the  letters  limiting  the  operation  of 
same  as  the  result  of  the  operation  referred  to,  just  as  did 
the  letter  in  the  case  at  bar  and  concluded  that  the  letters 
were  contingent  as  follows; 

"*  *  *  We  think  the  words  of  the  letter  indicate 
clearly  that  it  was  written  merely  as  an  expedient  in 
case  of  death  resulting  from  the  operation.      In  both 
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letters  he  desires  certain  things  done  'in  case  anything 
happened,'  evidently  in  connection  with  the  operation. 
The  words  bring  it  clearly  within  the  purview  of  cases 
holding  that  the  wills  were  contingent  on  the  happen- 
ing of  certain  events.  Morrow's  Appeal  (Pa.),  9  Atl. 
660,  2  Am.  St.  Rep.  616,  in  which  the  authorities 
are  cited." 

The  will  construed  in  Phelps  v.  Ashton  (1867)   30 
Tex.  344,  commenced  as  follows: 

"Know  all  men  by  these  presents  that  I,  H.  C.  Ash- 
ton, Sr.,  being  on  the  eve  of  leaving  home  for  an  in- 
definite time,  and  not  knowing  what  Providence  may 
ordain  during  my  absence,  do  make  and  will  this  re- 
quest in  case  of  my  death  while  absent." 

The  court  held  that  this  was  a  contingent  will,  and  hence 

inoperative  where  the  testator  died  at  home,  or  after  his 

return  from  the  proposed  absence. 

In  Ferguson  v.  Ferguson.  45  S.W.  (2d)    (Sup.  Ct. 

Tex.)   1096,  relied  upon  by  the  appellee,  the  holdings  in 

the  above  Texas  and  other  cases  cited  herein  are  approved, 

but  the  court  holds  the  language  was  not  contingent  as 

clearly  appears  in  the  opinion.    The  language  of  the  will 

in  this  Ferguson  case  was: 

"Haskell,  Texas,  May  5,  1924. 

"I  am  going  on  a  journey  and  I  may  never  come 
back  alive  so  I  make  this  Will,  but  I  expect  to  make 
changes  if  I  live." 

The  court  held  that  said  language  was  not  contingent 
as  follows: 

"The  decision  of  this  case  must  mainly  turn  upon 
the  construction  to  be  placed  upon  the  first  sentence 
which  reads:  'I  am  going  on  a  journey  and  I  may  never 
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come  back  alive  so  I  make  this  will,  but  I  expect  to 
make  changes  if  I  live,'  and  the  second  sentence,  which 
reads:  'First,  I  want  a  Hospital  built  in  Haskell  in 
memory  of  my  husband  Francis  Marion  to  cost 
$50,000  (Fifty  Thousand  Dollars),  if  I  live  I  expect 
to  have  it  done  myself.' 

"There  is  no  express  provision  that  the  will  shall  be 
contingent  upon  the  death  of  the  testatrix  upon  the 
particular  journey  referred  to.  If  this  intention  existed 
in  the  mind  of  the  testatrix  and  was  carried  into  the 
will,  it  must  be  gathered  mainly  from  a  construction 
of  the  two  sentences  mentioned.  *  *  *" 

After  in  substance  stating  the  controlling  principles 

and  rules  of  construction  and  classification  of  testamentary 

instruments  to  be  in  substance  as  stated  above,  the  court 

further  stated  and  held: 

"Mrs.  Morton  did  not  say  in  her  will:  'This  Will 
is  to  be  effective  if  I  die  on  this  trip.'  She  refers  to  it  as 
her  'Last  Will,'  and  makes  the  following  bequests: 
*  *  *  etc., 

"This  was  the  'Will'  in  which  she  'expected'  to 
make  'changes'  if  she  'lived.'  The  making  of  changes 
in  a  written  paper  called  a  will  presupposes  the  con- 
tinued existence  of  the  paper  as  a  will.  One  cannot 
'change'  something  that  has  ceased  to  exist.  Mrs. 
Morton  was  going  on  a  journey;  she  did  not  want  to 
die  intestate.  She  wrote  unskillfuUy  a  document  and 
called  it  her  will,  and  notified  the  world  that  she  ex- 
pected to  change  it  if  she  'lived' ;  not  that  if  she  re- 
turned alive  from  the  trip  she  intended  to  die  intestate 
unless  she  wrote  another  will,  or  that  upon  her  safe 
return  this  will  would  he  null  and  void.  *  *  *  The 
declaration  by  the  testatrix  that  she  'expected'  to  make 
'changes'  is  not  equivalent  to  declaring  the  will  null 
and  void  if  she  survived  the  journey  or  that  it  was 
contingent  upon  her  death  on  that  trip.  This  declara- 
tion indicates  that  she  had  published  a  will,  the  de- 
tails of  which  did  not  exactly  suit  her,  and  she  pro- 
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posed  to  change  these  details  and  possibly  put  the 
document  in  better  legal  form. 

"These  conclusions  do  not  conflict  with  Dougherty 
V.  Holscheidev,  40  Tex.  Civ.  App.  31,  88  S.W.  1113, 
1114,  Vickety  V.  Hobbs,  21  Tex.  571,  73  Am.  Dec. 
238  ,  or  Phelps  v.  Ashton,  30  Tex.  345,  and  in  our 
opinion  the  conclusion  reached  by  a  majority  of  the 
Court  of  Civil  Appeals  results  from  an  incorrect  appli- 
cation of  the  principles  announced  in  those  cases  to  the 
language  of  Mrs.  Morton's  will.  It  was  said  in  the 
Doughtety  case: 

'In  most  of  the  cases  holding  wills  dependent  on 
the  happening  of  the  condition  named,  the  words,  "if 
I  never  get  back,"  referring  to  a  certain  journey,  or 
"should  anything  happen  to  me,"  referring  to  a  par- 
ticular time  or  event,  were  used.' 

"There  are  no  express  words  expressing  a  condition 
in  Mrs.  Morton's  will  such  as:  'If  I  die  on  this  trip,' 
'If  anything  happens,'  or  the  like.  Not  containing  the 
words  of  condition,  her  will  does  not  fall  within  the 
rule  announced  in  the  Dougherty  case  where  the  words 
were  'in  case  anything  should  happen.'  *  *  *" 

It  is  obvious  that  the  opinion  in  this  Ferguson  case 
approves  the  holdings  in  the  cases  of  Dougherty  V.  Hol- 
scheider,  Vickery  V.  Hobbs,  and  Phelps  V.  Ashton,  pre- 
sented in  this  brief  on  Pages  26-27,  supra. 

The  opinion  in  In  re:  Forquer's  Estate,  216  Pa. 
331,  66  Atl.  92,  was  relied  upon  by  the  appellee  in  the  case 
at  bar  as  supporting  the  probation  of  the  letter  here  in- 
volved; however  when  the  material  difference  in  the  lan- 
guage of  the  letters  is  considered  and  said  opinion  and 
supporting  authority  cited  therein  are  analyzed  the  holding 
therein  is  to  the  contrary.  The  instrument  presented  in  the 
case  for  probate  was  a  letter,  and  the  narrative  and  induce- 
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ment  stated  by  the  testator  is  in  substance  such  as  usually 
appears  in  wills,  being.  "I  intend  starting  tomorrow  to 
Bozeman,  Mont. — knowing  the  uncertainty  and  risk  of  the 
journey,  know  all  persons  that  I  do  hereby  will  and  be- 
queath all  my  property,"  etc.,  "and  should  anything  befall 
me  while  away  or  that  I  should  die,  then  in  that  event  all 
my  estate  *  *  *  are  hereby  assigned,  conveyed  and  set  over 
to  my  wife  *  *  *." 

After  stating  the  applicable  rules  of  construction  to 
be  in  substance  that,  if  the  inducement  stated  in  the  will  is 
simply  referred  to  as  the  occasion  for  making  the  will  at 
that  time;  that  if  the  language  used  in  the  will  can  be  rea- 
sonably construed  that  the  testator  refers  to  a  possible  dan- 
ger as  the  occasion  and  not  the  reason  for  making  the  will; 
the  will  is  not  contingent  and  that  to  render  a  will  con- 
tingent or  conditional  it  m.ust  appear  from  the  language 
that  it  was  to  only  operate  in  the  event  of  the  occurrence 
of  a  said  event,  the  court  illustrated  the  application  of  said 
rules  by  citing  and  discussing  cases  as  follows: 

"  'Reference  to  a  few  of  the  many  cases  cited  by 
counsel  will  indicate  how  those  rules,  have  been  ap- 
plied by  the  courts.  In  Todd's  Will,  2  Watts  ^  S.  145, 
written  in  contemplation  of  a  journey,  as  follows/ 
'My  wish,  desire  and  intention  now  is  that  if  I  should 
not  return  (which  I  will,  no  preventing  Providence) 
what  I  own  shall  be  divided  as  follows,'  etc.,  it  was 
held  that,  on  his  return  and  subsequent  death,  the  will 
was  contingent.  In  Hamilton  Estate,  74  Pa.  69,  the 
language,  'Should  I  die  before  the  first  of  March, 
1873,'  etc.,  was  held  to  be  the  expression  of  a  con- 
tingency which  prevented  the  operation  of  the  instru- 
ment after  the  event  failed  to  happen.  In  Morrow's 
Appeal,   116  Pa.  440.  9  Atl.   660,  2  Am.  St.  Rep. 
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616,  (See  Pp.  35-38  Ante)  Morrow  when  about  to  go 
from  home,  wrote  and  signed  a  testamentary  paper,  be- 
ginning as  follows:  7  am  going  to  town  with  my  drill 
and  i  aint  feeling  good  and  in  case  i  shoulddend  get  back 
do  as  I  say  on  this  paper,'  etc.  He  returned,  but  died 
soon  afterward  in  the  same  illness.  The  will  was  held  to 
be  contingent.  *  *  *In  Magee  et  al.  V.  McNeil,  41  Miss. 
17,  90  Am.  Dec.  354,  the  will  of  a  soldier  in  the  Con- 
federate army  contained  the  following  expression:  'If 
I  never  return  home  I  want  all  I  have  to  be  my  wife's.' 
On  his  return  and  subsequent  death  the  will  was  held  to 
be  contingent.  In  Damon  v.  Damon,  90  Mass.  192,  the 
will  contained  the  following:  'I,  J.  W.  D.,  being  about 
to  go  to  Cuba,  and  knowing  the  danger  of  voyages,  do 
hereby  make  this  my  last  will,'  etc.  First:  If  by  cas- 
ualty or  otherwise,  I  should  lose  my  life  during  the 
voyage,  I  give  and  bequeath  to  my  wife,  A.,'  etc.  He 
then  went  on  to  give  other  specific  devises.  Held,  con- 
ditional as  to  first  clause  of  the  will.  In  all  the  fore- 
going cases  it  will  be  observed  that  the  contingent 
character  of  the  instrument  or  devise  stands  out  clearly. 

'Adverting  to  some  of  the  cases  in  which  wills 
claimed  to  be  contingent  have  been  held  not  to  be  so, 
the  following  may  be  noted:  In  the  Goods  of  Georgj 
Thorne,  4  Swab.  ^  Trist.  36,  the  will,  dated  at  the 
Gold  Coast  of  Africa  in  1863,  contained  the  follow- 
ing: 'Be  this  known  to  all  concerned:  I  request  that 
in  the  event  of  my  death  while  serving  in  this  horrid 
climate  or  any  accident  happening  to  me.  I  leave  and 
bequeath  to  my  beloved  wife,'  etc.  'I  consider  tha: 
every  person  should  be  prepared  for  the  worst  and 
especially  in  such  a  treacherous  climate  as  this,  which 
is  considered  one  of  the  worst  in  the  world,  which  has 
compelled  me  to  write  this  letter.'  It  was  held  not 
contingent  on  the  death  on  the  Gold  Coast.  *  *  * 
In  Tarver  V.  Tarver,  34  U.S.  1  74,  9  L.  ed.  91,  the  will 
begins  as  follows:  'Being  about  to  travel  a  considcrabl ' 
distance  and  knowing  the  uncertainty  of  life,  think  ii 
advisable  to  make  some  disposition  of  my  estate,'  etc. 
Held  not  contingent.  *  *  *  In  LikeReld  V.  Likcfield. 
82  Ky.  589,  56  Am.  Rep.  908,  the  language,  'If  any 
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accident  should  happen  me  that  I  die  from  home,  my 
wife,  J.  A.  L.,  shall  have  everything  I  possess,'  was 

held    to    render    the    will    inoperative    or   contingent. 

*  *  * 

"Applying  these  rules  to  the  will  of  William  A. 
Forquer,  it  may  be  observed,  we  think,  that  its  first 
portion  contains  no  hint  that  its  provisions  were  in 
any  way  contingent.  *  *  * 

"  '*  *  *  Can  the  will  as  a  whole,  by  any  reasonable 
interpretation,  be  made  to  speak  as  of  the  time  of 
testator's  death  whenever  it  might  occur;  or  does  it, 
on  the  other  hand,  clearly  appear  from  the  will  itself 
that  it  was  only  intended  to  become  of  effect  in  the 
event  of  testator's  death  during  his  contemplated  jour- 
ney:^ These  reasons  impel  us  to  a  conclusion  in  favor 
of  the  former  proposition.  These  are:  (1)  Testator's 
evident  solicitude  for  his  wife,  apparent  in  the  will. 

(2)  We  do  not  think  that  the  contingency  expressed 
in  the  will  was  intended  to  undo  or  destroy  the  abso- 
lute character  of  the  dispositions  already  made  therein. 

(3)  The  language  used  to  express  the  contingency  does 
not  clearly  lead  to  the  conclusion  that  it  was  intended 
to  render  the  will  contingent  in  its  operation.  It  may, 
on  the  other  hand,  be  reasonably  construed  in  favor  of 
an  absolute  will.  *  *  * 

'**  *  *  In  the  case  before  us  the  language  expressive 
of  the  contingency  is,  'and  should  anything  befall  me 
while  away  or  that  I  should  die,'  etc.  The  expression 
'should  anything  befall  me  while  away,'  standing 
alone,  is  clearly  contingent.  It  evidently  refers  to  the 
possible  death  of  the  testator  while  away,  as  no  other 
event  could  befall  him  which  would  give  effect  to  the 
disposition  of  his  estate  which  he  was  then  making. 
The  testator  would  have  expressed  the  same  thought 
had  he  said,  'and  should  death  overtake  me  while 
away.'  It  clearly  refers  to  his  possible  death  while  on 
his  journey.  We  may  well  suppose  that  the  testator, 
by  the  disjunctive  expression  which  follows,  'or  that 
I  should  die,'  meant  to  add  something  to  what  he  had 
already  said.    He  had  already  provided  for  th?  con- 
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tingency  of  death  while  on  the  journey.  We  may  as- 
sume that  he  meant  to  add  something  by  the  use  of  the 
language  which  followed,  and,  if  so,  that  he  meant  to 
make  provision  against  the  event  of  his  death  when- 
ever it  might  occur.  By  the  use  of  the  disjunctive  'or,' 
the  provision  which  follows  excludes  the  thought  that 
immediately  preceded,  and  has,  we  think,  the  same 
force  and  meaning  as  if  it  stood  alone.  *  *  *" 

It  will  be  noted  that  the  holding  in  Morrow's  Appeal, 

Ante,  Pages  36-38,  also  a  Pennsylvania  case,  and  other  cases 

in  point  in  the  case  at  bar  are  approved.    It  will  be  further 

noted  that  the  case  of  Tarver  V.  Tarver,  9  Pet.  1 74,  9  L.  ed. 

91,  also  relied  upon  by  appellant  is  not  in  point.   In  this 

Tarver  case  the  will  propounded  was  duly  executed  on 

May  3,   1919  and  contained  the  opening  statement: 

'Will.  In  the  name  of  God,  amen!  Being  about 
to  travel  a  considerable  distance,  and  knowing  the  un- 
certainty of  life,  think  it  advisable  to  make  some  dis- 
position of  my  estate,  do  make  this  my  last  will  and 
testament.  *  *  *'  " 

Said  Richard  Tarver  died  in  1927.  While  several 
other  questions  were  raised  and  discussed  in  the  opinion 
the  portion  of  the  opinion  relative  to  the  question  here  pre- 
sented as  to  whether  or  not  the  will  was  contingent  is  as 

follows: 

"*  *  *  There  was  no  evidence  impeaching  this  will, 
except  what  appears  on  the  face  of  it,  and  is  rested 
entirely  on  the  introductory  part  of  it.  It  begins  in 
this  manner:  'Being  about  to  travel  a  considerable  dis- 
tance, and  knowing  the  uncertainty  of  life,  think  it 
advisable  to  make  some  disposition  of  my  estate,  do 
make  this  my  last  will  and  testament,'  etc. 

"And  it  is  contended  that  the  condition  upon  which 
the  instrument  was  to  take  effect  as  a  will,  was  his 
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dying  on  the  journey,  and  not  returning  home  again. 
But  such  is  a  very  strained  construction  of  the  instru- 
ment, and  by  no  means  warranted.  It  is  no  condition, 
but  only  assigning  the  reason  why  he  made  his  will 
at  that  time.  Bur  the  instrument' s  taking  effect  as  a 
will  is  not  made,  at  all,  to  depend  upon  the  event  of 
his  return  or  not  from  his  journey.  There  is  no  color, 
therefore,  for  annulling  this  will  on  the  ground  that  it 
was  conditional.  *  *  *" 

In  Wilson  et  al.  v.  Higgason  et  al.,  178  S.W.  (2d 
Ark.)  855,  the  propounded  instrument  was  a  letter  dated 
March  10,  1929,  and  mailed  to  the  addressee,  and  the  ma- 
terial part  thereof  read  as  follows: 

"*  *  *  'I  want  you,  in  event  that  I  should  die  any 
time  soon,  to  collect  all  my  insurance  and  if  I  have  any 
money  left  anywhere  I  would  want  you  to  get  it  all 
together  and  divide  it  equally  *  *  *'  "  etc. 

The  author  of  the  letter  died  September  8,  1941,  more 
than  12  years  after  the  letter  was  written,  and  the  court 
cited  Walker  Y.  Hibbard,  215  S.W.  (Ky.),  800,  and  con- 
cluded as  follows: 

"*  *  *  we  are  of  the  opinion  that  the  writing  here 
offered  was  properly  rejected  for  probate  as  a  will  for 
the  reason  it  was  a  contingent  or  conditional  will, 
wherein  the  contingency  or  condition  did  not  happen 
as  provided  therein.  Contingent  wills  are  those  'drawn 
to  take  effect  only  upon  the  happening  of  a  specified 
contingency;  *  *  *  Such  a  will  is  operative  if  the  con- 
tingency happens  or  occurs,  but  its  operation  is  de- 
feated by  the  failure  or  non-occurrence  of  such  con- 
tingency, *  *  *.'  68  C.J.  Sec.  256,  D.  In  28  R.CL. 
P.  166,  Sec.  121,  itis  said:  'A  conditional  or  contingent 
will  is  one  to  become  effective  upon  the  happening  of 
a  specified  condition  or  contingency.  When  a  will  is 
limited  in  its  operation  by  conditions  that  defeat  it 
before  the  death  of  the  testator  it  is  void  unless  re- 


36 Wood  v.  Greimann 

published  by  the  testator.  Once  defeated  by  its  own 
limited  conditions,  its  mere  possession  and  preservation 
by  the  testator  until  his  death  does  not  amount  to  a 
republication.'  " 

Where  the  word  "if"  is  used  in  a  testamentary  instrument, 
as  in  the  case  at  bar,  to  introduce  o  specifically  stated  condition 
or  event,  the  word  must  be  held  to  mean  "in  that  case"  and  to 
express  the  condition  or  event  which  must  arise  or  occur  as  a 
condition  precedent  to  the  operation  of  the  instrument  as  a  will, 
is  the  holding  of  all  the  authorities. 

Noting  that  the  letter  in  the  case  at  bar  is  an  "if" 
letter,  and  specifically  states:  "in  case  I  die  if  they  do  oper- 
ate I  bequeath  you  my  belongings  and  property  all  except 
$100  to  be  given  to  Robert  Gallagher  to  help  him  in  his 
education,"  we  present  as  controlling  authority  cases  di- 
rectly in  point  holding  that  such  letters  are  contingent  and 
not  entitled  to  probate  as  follows: 

In  Morrow's  Appeal,  9  Atl.  Rep.  (Pa.)  660,  the  con- 
trolling question  was  as  to  whether  a  holographic  will, 
which  in  the  first  sentence  stated:  "/  am  going  to  town  with 
my  drill  and  i  aint  feeling  good  and  in  case  if  i  shouldend 
get  back  do  as  i  say  on  this  paper,  *  *  *"  loas  contingent 
and  conditioned  on  testator  not  returning.  The  testator 
returned  home  and  did  not  die  until  later  and  the  court  held 
that  the  will  was  not  entitled  to  probate.  In  so  holding  the 
Supreme  Court  of  Pennsylvania  quotes  at  length  the  opin- 
ion of  the  orphans'  court  refusing  probate  to  the  said  instru- 
ment, which  cites  and  quotes  at  length  from  many  prior 
opinions,    Jarmin   on   Wills    (5th   Amer.    Ed.)    28,    and 
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Walker  on  Wills,  Section  257,  and  holds  and  concludes 

therefrom  as  follows: 

"  'The  foregoing  cases  illustrate  very  fully  the  diff- 
erence between  the  contingency  which  furnishes  the 
occasion  or  motive,  and  is  given  as  the  reason  for  mak- 
ing the  will  at  that  particular  time,  and  the  contin- 
gency upon  which  the  instrument  is  to  take  effect, — 
the  contingency  which  must  happen  before  the  instru- 
ment becomes  a  will  at  all.  It  is  the  certainty  of  death, 
and  the  uncertainty  of  the  time  thereof,  that  leads  to 
the  making  of  a  will.  The  undertaking  of  a  perilous 
journey,  or  the  probable  exposure  to  more  than  usual 
accidents,  may  furnish  the  occasion  for  making  a  will 
at  a  particular  time;  but,  although  the  time  of  making 
has  been  hastened  by  the  apprehension  of  danger,  the 
testator  does  not  consider  the  instrument  inoperative, 
or  regard  any  further  disposition  necessary  merely  be- 
cause the  danger  has  been  survived.  When,  however, 
the  ordinary  uncertainties  of  human  life  have  not  been 
carefully  provided  against,  and  circumstances  may  now 
postpone  the  opportunity  for  doing  so,  a  crude  instru- 
ment of  testamentary  character  is  sometimes  made  to 
bridge  over  the  chasm,  and  become  operative  only  upon 
some  designated  contingency,  which  shall  prevent  the 
execution  of  a  maturely  considered  will. 

'It  is  objected  by  his  administrators,  against  the 
writing  left  by  Thomas  W.  Morrow,  that  it  belongs 
to  this  latter  class;  that  it  is  a  contingent  will;  and, 
the  contingency  not  having  happened,  that  the  will  is 
void.  They  rely  upon  the  Case  of  Todd's  Will,  2 
Watts  ^  S.  145.  And  it  was  upon  the  authority  of 
that  case  that  the  register  refused  admission  to  probate. 
The  will  of  George  Todd  began  as  follows:  '  'My 
wish,  desire,  and  intention  now  is  that,  if  I  should  not 
return,  (which  I  will,  no  preventing  Providence,) 
what  I  own  shall  be  divided  as  follows,'  etc.  "  'Chief 
Justice  Gibson  refers  to  the  cases  of  Parsons  V.  Lanoe 
(1  Ves.  Sr.  190)  and  Smclair  V.  Hone  (6  Ves.  608), 
*  *  *  in  which  the  wills  were  held  to  be  contingent.' 
'But,'  he  says,  '  'an  intention  to  make  the  operation  of 
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the  papers  eventual  is  not  near  so  apparent  in  either  of 
these  cases  as  it  is  in  the  one  under  consideration:'  '  and 
the  judgment  of  the  court  below  refusing  probate  was 
affirmed.  In  the  case  at  bar,  we  think  the  will  illus- 
trates both  sorts  of  contingency:  that  which  urged  to 
the  present  making  of  the  instrument,  and  that  upon 
which  the  instrument  itself  was  to  take  effect.  '  7  am 
going  to  town  with  my  drill  and  I  ain't  feeling  good,'  ' 
was  the  contingency  suggesting  the  propriety  of  mak- 
ing the  will.  '  'And  in  case  if  I  shouldcnd  get  back  do 
as  I  say  on  this  paper,'  '  contains  the  contingency  upon 
which  the  will  should  become  operative.  It  is  very 
clear  that  the  will  is  not  presently  operative.  He  does 
not  say,  '  'I  hereby  give  and  bequeath.'  'There  is  no 
immediate  gift.  He  does  not  say  absolutely,  '  'Do  as  I 
say  on  this  paper.'  '  Some  time,  at  least,  must  elapse 
after  his  departure  for  town  before  any  such  duty  is 
imposed.  The  command  is  provisional:  '  'If  I  should- 
end  get  gack  do  as  I  say  on  this  paper.'  '  It  is  plain 
that  his  failure  to  return  is  the  condition  precedent  re- 
quired before  the  instrument  can  become  effectual.  If 
it  was  ineffectual  until  there  was  a  failure  to  return, 
and  if  there  was  no  such  failure,  it  is  also  plain  it  never 
became  effectual;  that  it  was  a  contingent  will,  and 
became  void  by  the  non-happening  of  the  contingency. 

'In  Todd's  will  the  expression  is:  '  'If  I  should 
not  return,  what  I  own  shall  be  divided  as  follows.' 
In  Morrow's  will  the  expression  is:  '  'If  I  shouldend 
get  back  do  as  I  say  on  this  paper.'  'If  I  should  not 
return,'  '  and  '  'if  I  shouldend  get  back,'  '  are  forms 
of  expression  so  plainly  equivalent  that  we  are  unable 
to  see  any  distinction  or  difference  between  them.' 

It  will  be  noted  from  the  above  that  this  Morrow  case 
is  perfectly  in  point  in  the  case  at  bar,  and  the  urge  for 
writing  the  letter  was  the  planned  operation,  and  the  con- 
tingency upon  which  the  gift  was  to  take  effect  was  spe- 
cifically stated. 


Brief  of  Appellant  39 


It  was  shown  in  Todd's  Will  (1841),  2  Watts  ^  S. 
(Pa.)  145,  cited  and  quoted  in  the  above  Morrow  case, 
that  the  testator,  in  contemplation  of  a  journey  to  another 
state  to  recuperate  in  health,  made  a  will  reading,  in  part, 
as  follows:  "My  wish,  desire,  and  intention  now  is  that  if 
I  should  not  return  (which  I  will,  no  preventing  Provi- 
dence) what  I  own  shall  be  divided  as  follows."  The  testa- 
tor returned  in  bad  health,  but  able  to  attend  to  business, 
and  died  about  a  month  later.  The  court  refused  probate 
of  the  will,  holding  that  it  was  contingent  and  not  intended 
to  operate  in  the  event  of  the  testator's  death  at  home. 

It  appeared  in  Sinclair  V.  Hone  (1802)  6  Ves.  Jr.  607, 
31  Eng.  Reprint,  1219,  that  a  man  residing  with  his  wife 
in  Dominica,  in  contemplation  of  a  trip  to  England,  exe- 
cuted a  codicil  reading  as  follows:  "In  case  I  die  before  I 
join  my  beloved  wife,  I  leave  to  her  all  my  property,"  etc. 
It  appeared  that  the  testator  missed  the  boat,  returned  to 
his  home,  and  lived  with  his  wife  until  they  both  together 
left  the  island  for  England.  Subsequently,  the  testator  died 
in  Corsica.  The  court  held  that  the  codicil  was  contingent 
and  never  took  effect,  since  the  testator  rejoined  his  wife. 

In  re:  Poonarian's  Will,  Marlowe  et  al.  V.  Illwanian 
et  al,  224  N.Y.  227,  137  N.E.  606,  a  case  perfectly  in 
point  in  case  at  bar,  the  court  held  the  will  was  contingent 
and  not  entitled  to  probate.  The  instrument  was  properly 
executed  as  a  will,  but  the  bequests  therein  stated  were  pre- 
ceded by  the  language:  "if  anything  happens  to  me  in  Con- 
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stantinople  or  in  ocean."  In  the  opinion  it  is  stated  and 

held: 

"*  *  *  The  contestant  is  a  half-brother,  who  claims 
that  upon  the  face  of  the  instrument  it  is  clearly  con- 
ditional, and  that,  the  condition  not  having  happened, 
the  paper  is  no  longer  a  will. 

"In  our  judgment  this  will  was  to  take  effect  as  the 
last  will  and  testament  of  Hagop  Poonarian  only  in 
case  anything  happened  to  him  while  on  his  trip  to 
Constantinople.  As  he  returned  to  his  home  in  Roches- 
ter in  safety  and  the  condition  was  never  met  or  ful- 
filled, this  paper  ceased  to  be  a  will,  and  was  not  the 
will  of  Poonarian  at  the  time  of  his  death  in  1920. 
We  are  led  to  this  conclusion  by  the  few  simple  rules 
which  govern  matters  of  this  kind.  In  the  first  place 
it  is  an  underlying  principle  that  we  must  take  what 
the  maker  himself  says  in  the  instrument,  without 
changing  language,  punctuation,  or  grammar  to  carry 
out  what  we  may  think  was  intended.  Safety  lies  in 
giving  to  the  words  used  by  the  testator  their  natural 
and  everyday  meaning,  and  stopping  here  if  they  be 
intelligible.  In  this  supposed  will,  we  find  Poonarian 
stating  that  his  property  consists  of  rugs  which  he 
gives,  share  and  share  alike,  to  his  four  sisters  'if  any- 
thing Happen  to  me  in  Constantinople  or  in  ocean.' 

"*  *  *  The  word  'if  is  used  to  introduce  a  con- 
dition or  supposition.  It  means  'in  that  case.'  No  word 
that  I  can  think  of  more  clearly  expresses  a  condition 
which  may  arise  unless  the  word  'condition'  itself  is 
used.  The  testator  could  have  said  'in  case  anything 
happens  to  me  in  Constantinople  or  on  the  ocean'  or 
he  could  have  said  'on  condition  that  anything  happens 
to  me  in  Constantinople  or  on  the  ocean,'  but  these 
phrases  all  mean  the  same  thing,  and  in  our  judgment 
clearly  indicate  that  the  testator  intended  to  give  his 
rugs  in  the  storehouse  to  his  sisters  only  in  case  he  died 
on  his  trip  to  Constantinople.  *  *  * 

"As  this  alleged  will  specifies  the  particular  journey  which 
was  to  be  undertaken,  and  gives  no  indicotion  en  its  face  of 
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a  general  disposition  to  be  made  of  the  testator's  property 
in  any  event,  we  are  inclined  to  think  that  the  mention  of  the 
trip  to  Constantinople  was  not  merely  an  inducement  for  the 
making  of  a  will,  a  suggestion  or  reminder  to  the  testator  of 
the  uncertainty  of  life,  whereby  he  disposed  of  his  property 
in  any  event,  but  was  mentioned  as  a  contingency,  a  chance 
that  he  might  meet  death  on  the  trip,  in  which  case  he  willed 
his  property." 

In  support  of  this  construction  and  holding  that  the 
will  was  contingent  and  not  entitled  to  probate  the  court 
cites: 

Eaton  V.  Brown,  193  U.S.  411. 

24  Sup.  Ct.  487,  48  L.  ed.  730; 
Alexander's  Commentaries  on  Wills, 

Sec.  106,  113; 
Maxwell  V.  Maxwell,  3  Mete.  (60  Ky.)  101; 
Dougherty  v.  Holscheider,  40  Tex.  Civ.  App. 

31,  88  S.W.  1113; 
Oetjen  V.  Diemmer,  1 15  Ga.  1005, 

42  S.E.  388; 
Robnett  V.  Ashlock,  49  Mo.  171. 

In  re:  Cook's  Estate,  150  Pac.  (Cal.)  553,  three  let- 
ters were  propounded  for  probate,  the  lower  court  admitted 
same  to  probate,  and  the  appellate  court  affirmed  the  de- 
cree. As  to  the  material  parts  of  the  letters  the  court  in  the 
opinion  states: 

"*  *  *  In  the  letters  the  deceased  uses  the  expression, 
'If  I  should  die  from  the  operation,'  and  In  case  I  do 
not  live  through  the  operation,'  and  'I  have  reason  to 
believe  I  will  not  live  through  it,'  and  the  instructions 
are  to  be  carried  out  'only  in  case  I  do  not  live'  and 
I  want  you  to  see  it  is  done  in  case  of  my  death  only.' 

"As  to  the  operation:  The  deceased  went  to  the  hos- 
pital on  April  26,  1915,  and  the  next  day  an  opera- 
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tion  was  performed  on  her.  When  she  was  taken  to 
the  hospital  she  was  in  a  weak  and  debilitated  con- 
dition. She  did  not  at  all  improve  after  the  operation; 
she  never  recovered  her  strength,  but  grew  gradually 
weaker.  After  remaining  three  weeks  in  the  hospital, 
she  was  taken  home,  where  she  still  continued  to  fail, 
and  a  week  afterwards,  on  May  26,  1915,  she  died, 
just   a   month    after    the    operation    was    performed. 

The  court  held  that  the  death  of  the  testator  came 
within  the  condition  stated  in  the  letters  as  follows: 

"*  *  *  The  operation,  however,  did  not  relieve  her 
from  the  fatal  disease  with  which  she  was  afflicted; 
she  did  not  recover  from  it  as  a  result  of  the  operation, 
but  died  directly  from  it.  This  was  the  event  or  con- 
dition she  had  in  mind,  the  happening  of  which  was 
to  make  the  letters  effectual  as  her  last  will — a  failure 
to  recover  from  her  disease  under  an  operation,  and 
her  death  from  the  disease  notwithstanding  it — a  con- 
dition which  the  trial  court  found  to  have  occurred, 
and  which  we  are  satisfied  may  not  be  disturbed." 

Thus  the  language  of  the  letters  in  this  Cook  case  is 
identical  in  meaning  and  legal  effect  with  that  in  the  letter 
propounded  in  the  case  at  bar,  and  that  the  above  opinion 
is  perfectly  in  point  is  obvious. 

In  Oetjen  V.  Diemmer,  42  S.E.  (Ga.)  388,  the  ques- 
tion was  as  to  whether  the  will  was  contingent  upon  the 
happening  of  the  events  named  therein,  and  the  court  held 
the  will  to  be  so  contingent  and  not  entitled  to  probate. 
In  the  opinion  the  courts  states: 

"*  *  *  The  will,  in  so  far  as  at  present  material, 
was  as  follows:  '(5)  If  my  wife  and  myself  should 
perish  at  sea  in  going  to  or  returning  from  Germany. 
I  give,  devise,  and  bequeath  to  my  nephew  William 
Henry  Oetjen   (son  of  my  brother,  Joseph),  and  his 
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heirs,  forever,  my  house  and  lot  (describing  it)  in  the 
city  of  Augusta,  Georgia.'  etc'  '(7)  Should  my  wife 
survive  me,  I  devise  and  bequeath  to  her,  during  her 
natural  life,  the  house  and  lot  mentioned  in  the  pre- 
ceding 5  th  item  of  this,  my  will,  and  at  her  death  it  is 
my  will  that  said  house  and  lot  shall  vest  in  my  nephew 
William  Henry  Oetjen,  if  living,  and,  if  not,  in  his 
children,*  *  *'  etc.,  'This  will  was  executed  in  1878. 
Neither  the  testator  nor  his  wife  perished  at  sea.  The 
wife  died  on  or  about  January  21,  1899,  while  the 
testator  lived  until  January  27,  1900.  *  *  *' 

"*  *  *  As  the  contingencies  did  not  occur,  these 
items  are  inoperative.  As  to  what  the  testator  desired 
in  case  of  the  failure  of  these  contingencies  the  will  is 
silent,  and  we  are  left  to  conjecture  alone,  unless  the 
testator's  silence  be  evidence  that  he  desired  the  law  to 
take  its  course  as  in  case  of  an  intestacy.  After  a  careful 
study  of  the  will  as  a  whole,  we  are  convinced  that 
the  decision  below  was  correct,  and  that  the  disputed 
items  were  all  dependent  upon  the  contingencies  ex- 
pressed in  them,  and  that  all  of  these  items  failed  be- 
cause of  the  failure  of  the  contingencies." 

In  Maxwell  V.  Maxwell  (1860)  3  Met.  (Ky.)  101, 
it  appeared  that  one  had  escaped  from  a  steamboat  wreck 
on  the  Mississippi  river,  on  reaching  land,  immediately 
wrote  a  letter  to  his  wife,  detailing  the  hardships  under- 
gone and  using,  near  the  end,  the  following  words:  "The 
ice  is  still  running  very  bad  in  the  river.  I  can't  say  when 
I  will  be  able  to  get  off  from  here,  but  I  hope  soon,  as  the 
weather  seems  to  be  moderating.  The  river  is  very  low, 
and  navigation  is  very  dangerous.  //  /  never  get  back  home, 
I  leave  you  everything  I  have  in  this  world."  This  letter 
was  received  by  his  wife,  and  the  writer  himself  eventually 
arrived  home,  but  was  a  short  time  later  murdered  by  his 
slaves.   The  letter  was  offered  by  the  wife  for  probate,  but 
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was  refused,  the  court  holding  that  it  constituted  a  con- 
tingent will,  saying:  "It  seems  to  us  that  the  conclusion  is 
inevitable  that  Maxwell  did  not  intend  the  writing  before 
us  to  be  his  will,  except  in  the  event  of  his  never  getting 
back  home.  Whether  it  was  eventually  to  take  place  as  his 
will,  or  not,  was  made  by  him,  in  his  own  words,  to  depend 
on  the  happening  or  not  happening  of  that  particular  event. 
Here  was  a  contingency — a  condition.  The  only  question 
remaining  is,  did  it  happen?  It  did  not.  The  result  is  that 
the  paper  never  was  the  will  of  Maxwell."  In  comment- 
ing on  Massie  v.  Griffin  (1859)  2  Met.  (Ky.)  364,  the 
court  said:  "The  writing  in  this  case  is  unlike  that  which 
was  established  as  the  will  of  Massie,  in  the  case  of  Massie 
V.  Griffin  (Ky.)  supra,  decided  at  the  summer  term,  1859, 
of  this  court.  In  that  case  it  was  decided  that  the  condition 
was  limited  to  a  single  provision  of  the  will,  and  was  not 
applicable  to  the  entire  writing,  and  it  was  not  therefore 
a  contingent  will.  But  here  that  portion  of  the  writing 
claimed  to  be  a  testamentary  instrument  is  made  in  such 
terms  as  to  render  it  totally  dependent  on  a  contingency 
whether  it  shall  ever  become  a  will.  The  contingency  ap- 
plies to  the  entire  disposition.  The  two  cases  arc,  therefore, 
not  analogous." 

"Walker  V.  Hibbard,  215  S.W.(Ky.)  800,  is  a  leading 
case  cited  in  many  decisions  and  holds: 

"A  will,  so  phrased  as  to  clearly  show  that  it  was 
intended  to  take  effect  only  on  the  happening  of  the 
particular  event  set  forth  as  the  reason  for  writing  it, 
is  contingent." 
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The  purported  letter  in  the  material  part  states: 

"  '*  *  *  I  do  not  anticipate  any  trouble,  but  no  one 
never  knows.  If  anything  should  happen  to  me,  I 
want  you  to  please  to  do  this  for  me.  See  that  every- 
thing I  have  in  the  world  goes  to  George  B.  Gomer- 
sall.  *  *  *'  " 

As  stated  in  the  opinion  the  probation  of  the  letters 

was  contested  on  the  ground: 

"*  *  *  that  the  paper  was  a  contingent  will,  and 
void  as  a  final  testamentary  disposition  because  the 
contingency  upon  which  it  was  to  become  effective 
never  happened. 

"It  is  upon  this  last-named  ground  that  the  paper 
was  rejected,  and  its  probate  refused  by  the  circuit 
judge,  who  heard  and  disposed  of  the  case. 

"It  is  conceded  that  Mrs.  Long  completely  recovered 
from  the  operation  to  which  she  was  about  to  submit 
when  the  paper  was  written,  and  died  six  months  later 
from  cause  entirely  independent  of  and  having  no  con- 
nection with  the  operation  itself  or  the  ailment  to  re- 
lieve which  it  was  performed.  *  *  *" 

In  the  opinion  many  cases  are  examined  and  differ- 
entiated including  Massie  V.  Griffin,  2  Mete.  (Ky.)  364; 
Maxwell  v.  Maxwell,  3  Mete.  (Ky.)  101;  Bradford  v. 
Bradford,  4  Ky.  Law,  947;  Forquer's  Estate,  216  Pa.  331, 
66  Atl.  92;  Eaton  y.  Brown,  193  U.S.  411,  24  S.Ct.  487, 
48  L.  ed.  730;  Kelleher  V.  Kernan,  60  Md.  440;  Skipwith 
V.  Cabell,  19  Grat.  (Va.)  758;  Redhead  V.  Readhead,  83 
Miss.  141,  35  So.  761 ;  French  V.  French,  14  W.  Va.  458; 
Coc/t/v.  Con/t/,  27Grat.  (Va.)  3\^\  Dougherty  V.  Dough- 
erty, 4th  Mete.  Ky.  25;  Morrow's  Appeal,  116  Pa.  440, 
9  Atl.  660,  Dougherty  V.  Holscheider,  40  Tex.  Civ.  App. 
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31,  88  S.W.  1113;  MageeV.  McNeil  41  Miss.  17;  Hamil- 
ton's Estate,  74  Pa.  69,  and  the  Principles  and  Rules  1  to  3 
stated  on  Pages  24-25,  supra,  are  stated,  exhaustively  dis- 
cussed and  approved. 

The  court  then  reasons  and  holds: 

"Looking  now  again  to  the  paper  in  the  light  of 
the  authorities  referred  and  the  principles  announced 
by  which  we  are  to  be  guided  in  ascertaining  the  class 
in  which  it  should  be  put,  we  are  convinced  by  the 
paper  itself,  without  the  aid  of  extrinsic  evidence,  that 
if  a  person  not  versed  in  the  law  of  wills  can  write  a 
contingent  will  Mrs.  Long  intended  in  writing  this 
letter  that  it  should  have  no  effect  if  she  survived  the 
operation  she  was  about  to  submit  to,  and  was  only 
written  to  provide  against  the  fatality  that  might  fol- 
low it. 

"If  she  had  said  in  the  letter,  'I  only  intend  this  dis- 
position of  my  estate  to  be  effective  in  the  event  I  do 
not  survive  the  operation  I  am  about  to  submit  to,' 
it  would  not  manifest  her  purpose  in  writing  it  more 
clearly  than  the  words  she  employed." 

In  Lee  V.  Kivby,  217  S.W.  (Ky.)  Page  895,  the  court 
held: 

"Where  an  instrument  is  a  contingent  will  and  the 
condition  upon  which  it  was  to  become  effective  has 
failed,  it  cannot  be  admitted  to  probate." 

In  discussing  the  holding  the  court  cites  with  approval 
Walker  V.  Hibbard,  supra,  as  follows: 

"This  court  but  recently,  in  the  case  of  Walker, 
Adm'r,  V.  Hibbard,  185  Ky.  795,  215  S.W.  800, 
after  a  careful  consideration  of  the  authorities,  laid 
down  the  rules  for  testing  a  will  to  determine  whether 
it  is  conditional  or  permanent.  *  *  *" 

In  the  recent  case  of  Ellison  V.  Smuts,  1 5 1  S.W.  (2d) 
(Ky.)   1017,  the  rules  of  construction  and  classification  of 
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testamentary  instruments  as  being  contingent,  or  otherwise, 
as  hereinabove  stated  are  approved. 

In  Watkins  et  al.  V.  V/atkins  Adm'r.,  269  Ky.  246, 
106  S.W.  (2d)  975,  relied  upon  by  appellee  the  will  pro- 
pounded contained  the  following  opening  statement: 
'Lexington,  Kentucky,  July  2nd,  1926. 

"  'In  view  of  my  trip  to  Kansas  City,  Missouri,  for 
a  short  visit,  I  am  leaving  this  memo  Will  in  case  of 
my  passing  away  for  any  reason.  *  *  *" 

The  testator  died  on  December  1,  1929,  some  three 
years  after  his  return  from  said  trip.  The  court  in  the  opin- 
ion states: 

"It  is  the  contention  of  counsel  for  appellees  that 
the  first  sentence  of  the  instrument  does  not  render  the 
will  conditional  or  contingent,  but  that  testator  was 
merely  narrating  an  approaching  event  as  an  induce- 
ment for  the  making  of  the  will.  One  of  the  leading 
cases  bearing  on  conditional  or  contingent  wills  which 
has  been  widely  cited  and  quoted  is  Walker  et  al.  V. 
Hihbard,  185  Ky.  795,  215  S.W.  800,  805,  1 1  A.L.R. 

After  citing  and  quoting    with    approval    from    the 

opinions  in  the  Dougherty  V.  Dougherty,  61  Ky.  25,  and 

Walker  etai  V.  Hihbard,  185  Ky.  795,  215  S.W.  800,  the 

court  states  and  holds: 

"*  *  *  In  the  Dougherty  case  it  is  clearly  manifest 
that  testator  had  in  mind  and  was  making  provision 
against  death  that  might  occur  as  a  result  of  the  spe- 
cific thing  assigned  as  a  reason  for  making  the  will; 
and  in  Walker  V.  Hihbard,  the  approaching  operation 
was  recited  as  the  inducement  for  making  a  will,  and 
it  was  clearly  providing  against  death  that  might  occur 
as  a  result  of  the  operation  at  the  hospital.   But  in  the 
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instrument  under  consideration,  the  expression  'in  case 
of  my  passing  away  for  any  reason  apparently  does 
not  refer  solely  to  death  during  or  as  a  possible  result 
of  the  trip  to  Kansas  City,  but  is  general  in  its  nature 
and  brings  the  case  within  the  general  rule  referred  to  in 
Walker  V.  Hibbard  that  where  the  reasons  assigned  for 
writing  the  will  are  general  in  their  nature  and  it  does 
not  clearly  appear  that  it  was  intended  to  be  operative 
only  during  a  certain  period  or  until  a  certain  emer- 
gency had  passed,  the  will  is  permanent  and  not  con- 
tingent. *  *  *" 

It  is  obvious  that  this  case  holds  directly  against  the 
contention  of  the  appellee  that  this  "if"  contingent  letter 
in  the  case  at  bar  is  not  a  contingent  will.  The  opinion 
specifically  approves  the  principles  and  rules  of  construc- 
tion and  classification,  presented  above,  under  which  such 
"if"  wills  must  be  held  to  be  contingent,  but  holds  that  a 
will  which  states  that  same  shall  be  operative  "in  case  of 
my  passing  away  for  any  reason,"  is  not  made  contingent 
on  any  specific  occurrence  or  event  as  in  the  letter  in  the 
case  at  bar.  It  will  be  observed  that  all  the  cases  relied  upon 
by  the  appellee,  and  same  are  herein  presented,  do  not  pre- 
sent testamentary  instruments  which  are  specifically  made 
so  contingent. 

In  Damon  V.  Damon  (1864)  8  Allen  (Mass.)   192. 

it  appeared  that  a  will  made  in  contemplation  of  a  voyage 

commenced  as  follows: 

"I,  J.  W.  Damon  of  Charlestown,  in  the  county  of 
Middlesex,  commonwealth  of  Massachusetts,  being  in 
sound  mind  and  body,  and  being  about  to  go  to  Cuba, 
and  knowing  the  dangers  of  voyages,  do  hereby  make 
this  as  my  last  will  and  testament,  in  manner  and  form 
following:  First,  If  by  casualty  or  otherwise  I  should 
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lose  my  life  during  this  voyage,  I  give  and  bequeath  to 
my  wife  Ann,"  etc. 

In  the  second  and  third  clauses,  the  testator  devised  cer- 
tain property  to  his  nephews.  The  testator  made  the  voy- 
age, returned  safely,  and  later  died  at  home.  The  court 
held  that  the  will  was  contingent  as  to  the  first  clause,  but 
should  be  admitted  to  probate  as  to  the  remainder. 

In  Robnett  V.  Ashlock    (1872),  49  Mo.    171,   the 
testator  prefaced  his  will  by  the  following  words: 

7  this  day  start  to  Kentucky;  I  may  never  get  back, 
if  it  should  be  my  misfortune,  I  give  my  property  to 
my  sisters'  children,'  etc.  The  court  held  that  the 
words  referred  to  imported  a  condition  on  the  fulfill- 
ment of  which  the  will  was  to  become  operative,  and 
that  when  the  testator  returned  alive  from  Kentucky 
the  will  was  void  and  inoperative,  saying:  'The  paper 
under  consideration  is  awkwardly  drawn,  but  its  pur- 
port seems  to  be  clear.  Had  the  language  been,  'I  this 
day  start  for  Kentucky;  I  may  never  come  back;  I 
therefore  give,'  etc.,  the  language  would  only  express 
the  occasion  of  making  the  will,  and  the  bequest  would 
be  absolute.  Or  if,  after  expressing  the  doubt  about 
his  return,  he  had  said,  'Lest  I  should  not  return,' 
or  words  to  that  effect,  'I  give,'  etc.,  he  might  in  that 
case  be  considered  as  merely  expressing  his  sense  of  pro- 
priety of  making  a  will,  without  intending  to  make 
the  disposition  of  his  property  contingent  upon  his 
not  returning.  I  take  the  words  after  the  first  phrase 
to  mean,  'If  it  should  be  my  misfortune  never  to  get 
back,'  or  'If  I  die  during  my  absence,  I  give,'  etc.  It  is 
not  easy  to  attach  any  other  meaning  to  them,  and 
with  that  meaning  the  bequest  is  made  conditional 
upon  his  not  returning,  and  could  only  become  opera- 
tive upon  the  contingency  of  his  dying  before  his  re- 
turn.' 

In  Davis  V.  Davis,  65  So.    (Miss.)   241,  the  letter 
propounded  contained  the  statement: 
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"Should  I  not  get  over  this  operation,  I  want  you 
and  Papa  to  take  charge  of  everything  i've  got,  sell  my 
pool  room  for  about  $500.00  at  least,  and  I  have 
$800.00  in  the  M.  «  F.  Bank  of  Amory,  and  a  Frisco 
check  of  $75.00  due  on  the  15th,  and  you  know  what 
I  have  in  Columbus.  My  B.  R.  T.  money  is  now  de- 
linquent and  you  cannot  get  that,  but  I  have  nearly 
got  it  straightened  up  again.  *  *  *" 

In  the  opinion  it  is  stated: 

"That  said  Henry  J.  Davis  recovered  from  his  oper- 
ation and  returned  to  work  as  an  employee  of  said 
railroad  company,  and,  while  in  the  employ  of  said 
company  and  engaged  in  his  duties,  he  was  killed  by  a 
train  of  said  railroad  company;  his  death  being  alleged 
to  be  due  to  the  negligence  and  carelessness  of  the  ser- 
vants of  said  railroad  company.  *  *  *" 

The  court  held: 

"*  *  *  that  deceased  did  not  intend  to  make  an  un- 
conditional bequest  of  his  property,  but  only  a  bequest 
to  take  effect  if  he  should  not  recover  from  the  opera- 
tion. 

"Construed  in  the  light  of  these  facts,  it  is  clear 
that  he  did  not  intend  to  make  an  unconditional  be- 
quest of  his  property,  but  one  to  take  effect  only  in 
the  event  he  'should  *  *  *  not  get  over'  the  operation 
he  was  then  about  to  undergo.  *  *  *" 

In  re:  Young's  Estate,  95  Okla.  205.  219  Pac.  100, 
it  was  held  that  a  letter  which  stated  "if  I  should  die  first, 
I  want  you  and  your  heir  to  have  what  I  have  left"  pre- 
sented for  probate  was  a  holographic  will.  The  trial  court 
probated  said  letter  as  such.  The  addressee  of  the  letter 
died  before  its  author,  but  the  heir  of  the  addressee  sur- 
vived the  author.   On  appeal  the  Supreme  Court  of  Okla- 


_ Brief  of  Appellant 51 

homa  held  that  the  letter  should  have  been  held  not  to  be 
a  will  and  probate  refused,  and  further  held: 

"We  think  the  instrument  must  be  denied  probate 
for  a  further  reason,  even  though  it  was  intended  as 
a  testamentary  disposition  of  her  estate.  If  a  will  at 
all,  it  is  a  conditional  will,  and  if  the  event  upon  which 
it  is  conditioned  does  not  transpire,  the  will  fails. 
Dougherty  V.  Holscheider,  40  Tex.  Civ.  31,  88  S.W. 
1113;  Du  Dauzay  V.  Du  Sauzay,  105  Miss.  839,  63 
S.  273;  In  re:  Whitaker,  219  Pa.  646,  69  Atl.  89; 
Walker  V.  Hibhard,  185  Ky.  795,  215  S.W.  800,  11 
A.L.R.  832;  Dougherty  V.  Dougherty,  4  Mete.  (Ky.) 
25;  Robnett  v.  Ashlock,  49  Mo.  171  *  *  *  (101 
219  P)." 

The  writer  of  the  brief  has  diligently  searched  the 
decisions  of  American  and  English  Appellate  Courts,  ref- 
erence and  textbooks,  and  the  above  are  the  leading  cases  in 
point  in  the  case  at  bar,  and  no  case  or  authority  has  been 
found  holding  that  where  the  word  "if"  is  used  in  a  testa- 
mentary instrument,  as  in  the  case  at  bar,  to  state  a  spe- 
cific condition  or  event  as  a  condition  precedent  to  the 
operation  of  the  instrument,  the  instrument  is  not  con- 
tingent, and  should  probated.  It  is  believed  that  no  such 
case  or  authority  exists. 


AUTHORITIES  RELIED  UPON  BY  APPELLEE 

Cases  relied  upon  by  counsel  for  the  appellee,  some 
of  which  have  been  hereinabove  presented  in  this  brief,  and 
the  remainder  are  hereinafter  presented,  are  not  in  point  in 
the  case  at  bar  in  that  in  said  cases  the  pertinent  language 
of  the  testamentary  instruments  involved  did  not  specific- 
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ally  introduce  the  arising  or  occurrence  of  a  specific  con- 
dition or  event  as  a  condition  precedent  to  the  operation 
of  the  instrument  as  a  will,  as  did  the  letter  presented  in 
the  case  at  bar,  and  in  each  of  the  cases  relied  upon  by 
appellee,  the  court  approves  the  principles  and  rules  here- 
inabove presented,  but  points  out  the  fact  that  the  wills 
involved  were  not  conditioned  upon  a  specific  condition 
or  event,  and  differentiates  the  cases  being  decided  from 
cases  based  upon  instruments  which  express  specific  con- 
tingencies. 

In  the  cases  of  Watkins  v.  Watkins,  Adm.,  106  S.W. 
(2d)  Ky.  975,  (Pp.  47-48,  supra) ;  In  re:  Forquer's  Estate, 
66  Atl.  (Pa.)  92,  (Pp.  27-33.  supra);  Ferguson  V.  Fer- 
guson, 44  S.W.  (2d)  Tex.  1096,  (Pp.  28-30,  supra),  re- 
lied upon  by  the  appellee  are  presented,  supra,  in  this  brief 
on  the  pages  stated.  The  remaining  cases  relied  upon  by 
appellee  are  as  follows: 

In  Eaton  V.  Brown,  193  U.S.  411,  24  S.Ct.  487,  48 
L.  ed.  730,  relied  upon  by  proponent,  the  instrument  pre- 
sented for  probate  was  in  form  and  substance  a  general  will 
and  not  in  the  form  of  a  letter,  and  the  death  of  the  testator 
occurred  within  four  months  after  its  execution,  without 
change  in  the  residence  or  family  status  of  the  testator. 
The  will  in  its  entirety  read: 

"Washington,  D.C.  Aug.  31"/001. 

"I  am  going  on  a  Journey  and  may,  not  ever  re- 
turn. *  *  *  AH  I  have  is  my  one  hard  earnings  and 
and  I  propose  to  leave  it  to  whome  I  please." 
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Considering  the  fact  that  this  instrument  was  a  luill 
and  not  a  letter  written  to  meet  a  current  crisis,  specifically 
stated  sudden,  and  that  the  will  closed  with  the  statement 
"All  I  have  is  my  one  hard  earnings  and  I  propose  to  leave 
it  to  whome  I  please,"  which  clearly,  as  the  court  states, 
disclosed  the  intention  of  the  testator  that  the  bequests 
therein  were  not  temporary  or  contingent,  the  court  rea- 
soned as  follows: 

,iff  «  j^j^  1^^^  sentence  of  self-justification  evidently  is 
correlated  to  and  imports  an  unqualified  disposition  of  prop- 
erty; not  a  disposition  having  reference  to  a  special  state  of 
facts  by  which  alone  it  is  justified  and  to  which  it  is  confined. 
If  her  fnllure  to  return  from  the  journey  had  been  the  con- 
dition of  her  bounty- — an  hypothesis  which  is  to  the  last  de- 
gree improbable  in  the  absence  of  explanation-^ — St  is  not  to 
be  believed  that  when  she  come  to  explain  her  will  she  would 
not  have  explained  it  with  reference  to  the  extraordinary 
contingency  upon  which  she  mode  it  depend  instead  of  going 
on  to  give  a  reason  which,  on  the  face  of  it,  has  reference  to 
an  unconditioned  gift." 

The  court  then  cites  with  approval  many  of  the  cases 
presented  above  holding  "if"  wills  to  be  contingent  when 
same  refer  to  a  specifically  stated  condition,  event  or  state 
of  facts,  as  a  contingency,  and  in  differentiating  the  hold- 
ings in  said  cases  the  court  in  the  opinion  pointed  out  that 
the  classification  was  different  where  the  language  used  more 
clearly  reflected  the  contingent  nature  of  the  instrument. 

In  holding  the  said  Will  proveable  the  Court  stated: 

"*  *  *  The  only  question,  therefore,  is  whether  the 
instrument  is  void  because  of  the  return  of  the  de- 
ceased from  her  contemplated  journey.  As  to  this,  it 
cannot  be  disputed  that  grammatically  and  literally 
the  words  'if  I  do  not'  (return)  are  the  condition  of 
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the  whole  'last  request.'  There  is  no  doubt  either  of 
the  danger  in  going  beyond  the  literal  and  grammatical 
meaning  of  the  words.  The  English  courts  are  espec- 
ially and  wisely  careful  not  to  substitute  a  lively  imag- 
ination of  what  a  testatrix  would  have  said  if  her 
attention  had  been  directed  to  a  particular  point  for 
what  she  has  said  in  fact.  On  the  other  hand,  to  a 
certain  extent,  not  to  be  exactly  defined,  but  depend- 
ing on  judgment  and  tact,  the  primary  import  of  iso- 
lated words  may  be  held  to  be  modified  and  controlled 
by  the  dominant  intention,  to  be  gathered  from  the 
instrument  as  a  whole.  Bearing  these  opposing  con- 
siderations in  mind,  the  court  is  of  opinion  that  the 
will  should  be  admitted  to  proof." 

It  thus  appears  that  the  opinion  in  this  Eaton  case 
approves  the  rule  that  testamentary  instruments  which  in- 
troduce a  specific  condition  or  event  as  a  condition  precedent 
to  their  operation,  are  contingent,  but  held  that  the  lan- 
guage of  the  will  involved  in  the  case  did  not  make  the 
operation  of  the  will  contingent  on  the  happening  of  a 
specific  event,  and  contained  the  quoted  statement  which 
evidenced  the  fact  that  the  will  was  intended  to  be  general 
and  not  contingent,  and  for  those  reasons  was  not  contin- 
gent. It  is  clearly  apparent  that  this  Eaton  case  is  against 
the  contention  of  appellee  that  the  letter  in  the  case  at  bar 
should  be  probated,  since  the  pertinent  language  in  said 
letter  is  "in  case  I  die  if  they  do  operate  I  bequeath  you  my 
belongings,"  etc.,  which  is  a  specific  statement  of  the  events 
which  are  clearly  made  contingent  upon  the  operation  of 
the  gift  in  the  letter. 

In  re:  Tinsley's  Will,  174  N.W.  (Iowa)  4,  relied 
upon  by  appellee,  the  propounded  instrument  was  a  duly 
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executed  will,  the  opening  sentence  of  which  in  material 
part  is  as  follows: 

"  *Des  Moines,  la.,  Sept.  2 — 15. 

"  'In  case  of  any  serious  accident,  after  my  just  debts 
are  paid,  I  direct  that  *  *  *'  "  An  objection  to  the 
probation  of  the  will  was:  "Said  instrument,  which 
is  alleged  to  be  a  will,  rests  upon  a  contingency  or  the 
happening  of  an  event,  and  refers  to  some  future  con- 
tingent event,  which  did  not  take  place,  and  said  in- 
strument is  therefore  ineffective  as  a  will." 

The  court  held  that  the  word  "accident"  meant  death, 

and  concluded  and  held  as  follows: 

"*  *  This  position  is  taken  on  the  strength  of  the 
introductory  phrase  of  the  instrument,  'In  case  of  any 
serious  accident,'  etc.  From  this  expression,  and  from 
the  fact  appearmg  in  evidence  that  the  deceased  was 
about  to  leave  upon  a  trip  to  California,  the  court 
is  asked  to  say  that  his  intention  in  making  the  in- 
strument was  that  it  should  become  effective  only  in 
the  cv?nt  of  his  death  while  upon  the  contemplated 
trip,  an  event  which  concededly  did  not  happen. 
in  ether  words,  counsel  would  have  us  construe  the  writing 
as  if  it  read,  'I  am  about  to  make  a  trip  to  California,  and 
if,  by  reason  of  ony  accident,  I  do  not  live  to  return  to  my 
home,  then,  and  in  that  event,  i  dispose  of  my  estate  as 
foUlcws,'  etc.  But  to  do  this  the  court  misst  make  a  wiSI  for 
the  testator,  expressing  an  intent  which  is  not  to  be  found 
In  the  writing  which  he  executed.  *   " 

"In  the  case  before  us  the  fact  that  the  deceased  was 
about  starting  on  a  journey  is  not  mentioned  in  the 
instrument,  and  the  fact  comes  into  the  record  only  by 
the  testimony  of  witnesses  examined  in  the  proceed- 
ings for  its  probate.  *  *  * 

"It  may  well  be  that  the  contemplation  of  a  long 
journey,  and  its  possible  dangers  and  exposures,  sug- 
gested to  the  mind  of  the  deceased  the  wisdom  of  pro- 
viding for  the  succession  to  his  estate  in  the  event  of 
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his  death,  and  that  acting  upon  this  thought  he  pre- 
pared the  paper  in  question.  This  would  indicate  no 
more  than  that  the  circumstances  mentioned  were  the 
occasion  for  his  act,  and  not  at  all  that  his  death  while 
on  that  trip  was  a  contingency  without  which  the  will 
would  not  become  operative." 

In  this  opinion  the  controlling  principles  and  rules  for 
the  construction  and  classification  of  testamentary  instru- 
ments, as  to  being  contingent  or  general,  hereinabove,  pre- 
sented, are  stated  and  approved;  however,  they  are  held 
inapplicable  for  the  reason  that  the  pertinent  language  used 
in  the  will  only  meant  that  in  case  of  my  death,  without 
stating  a  specific  event.  It  is  obvious  that  the  will  was  not 
contingent  on  the  death  of  the  testator  on  a  journey  which 
was  not  referred  to  in  the  will. 

Barber  v.  Barber,  13  N.E.(2d)  111.  257,  cited  and 
relied  upon  by  appellant  herein,  is  against  the  contention 
that  the  letter  herein  involved  should  be  probated  and  sup- 
ports the  above  stated  principles  and  rules  under  which  its 
probate  should  be  denied.  The  two  letters  involved  in 
material  part  stated: 

"  'June  27,  1932 
'To  whom  it  may  concern: 

"  'I  am  leaving  for  New  York  State  this  morning, 
and  if  anything  should  happen  to  me  I  request  that 
everything  I  own  both  personal  and  Real  be  given  to 
my  sister  Miss  May  Barber.  *  *  * 

"  'Decatur,  111., 
June  11,  1932. 
"  'To  whom  it  may  concern: 
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"  'It  is  my  desire  to  make  a  will  in  legal  form  and 
file  away,  but  until  I  do  I  will  expect  this  to  be  my 
will.  *  *  *'  " 

The  court  held  that  the  language  used  did  not  even 
intimate  that  the  bequest  was  contingent  on  the  death  of 
the  testator  on  said  trip  and  to  the  contrary  one  of  the 
letters  clearly  states  that  until  a  will  is  prepared  in  legal 
form  and  filed  away,  said  bequests  should  be  in  full  force 
and  effect. 

After  approving  the  principles  and  rules  presented  in 
this  brief,  the  court  cites  and  discusses  practically  all  the 
cases  cited  in  this  brief  and  held: 

"We  hold  that  the  will  of  Fred  Barber  is  not  con- 
ditional or  contingent.  The  introductory  words,  I  am 
leaving  for  New  York  State  this  morning,  and  if  any- 
thing should  happen  to  me,'  merely  state  the  occasion 
inducing  the  making  of  his  will  on  the  particular  day 
it  was  executed.  Testator  did  not  qualify  the  quoted 
language  by  adding,  'on  my  journey  to  New  York,' 
and  we  cannot,  under  the  guise  of  construction,  inter- 
polate such  words  in  order  to  infer  a  contingency  and 
thereby  frustrate  a  clearly  expressed  legal  intention. 
The  extrinsic  evidence  admitted  on  the  application  for 
probate  confirms  the  unconditional  character  of  the 
testamentary  disposition  and  in  no  way  even  tends  to 
vary  or  control  the  operation  of  the  language  em- 
ployed in  the  will." 

In  Merriman  V.  Schiel,  140  N.E.  (Ohio)  600,  relied 
upon  by  the  appellee,  the  holding  in  so  far  as  applicable 
to  the  facts  in  the  case  at  bar  is  against  the  probation  of 
the  letter  presented  here.  The  letter  in  this  Merriman  case 
in  material  part  states: 

"  'I  assert  that  I  am  in  good  health  and  of  sound 
mind  at  the  time  of  writing  this  testament  *  *  * 
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"  'This  in  case  that  I  meet  with  accident  on  this 
journey  these  lots  by  Augus  anci  George  as  atmistrer.'  " 

It  is  noted  in  the  opinion  that  the  testator  speciRcally 
designated  the  instrument  as  "my  last  will,"  and  that  the 
concluding  sentence  relating  to  the  journey  was  not  of  a 
dispositive  nature  and  was  not  intended  to  effect  the  opera- 
tion of  the  will.  In  holding  the  will  not  to  be  contingent 
the  court  reasoned  and  held: 

"*  *  *  The  will  takes  effect  at  the  time  of  the  death 
of  the  testator,  and  some  light  may  be  thrown  upon 
the  testator's  intent  by  inquiring  whether  the  condi- 
tions and  circumstances  surrounding  the  testator  were 
practically  the  same  at  the  time  of  his  death  as  at  the 
time  of  the  execution  of  the  will.  So  far  as  this  record 
discloses  no  change  appears.  There  is  nothing  in  the 
will  itself,  nor  are  there  additional  facts  in  the  record 
to  indicate  that  an  accident  during  the  course  of  his 
journey  to  Montana,  or  within  a  reasonable  time  there- 
after, would  have  had  any  reasonable  or  logical  rela- 
tion to  his  property  or  to  the  objects  of  his  bounty 
*  *  *  The  testator  having  retained  the  will  in  a  safe 
place  in  his  own  home  for  more  than  a  year  after  the 
danger  of  his  journey  had  passed,  without  revoking 
the  same,  the  courts  should  not  lightly  do  after  his 
death  that  which  he  had  abundant  opportunity  to  do 
in  his  lifetime." 

In  the  case  at  bar  the  letter  propounded  for  probate 
was  written  approximately  1  3  years  before  the  death  of  its 
author,  and  its  operation  was  specifically  conditioned  "in 
case  I  die  if  they  do  operate,  I  bequeath,"  etc.,  and  neither 
the  operation  or  death  occurred,  and  the  letter  was  kept  by 
the  addressee  and  never  mentioned  or  referred  to  by  the 
author  or  the  addressee,  and  during  said  period  of  13  years 
after  the  letter  was  written  the  author  engaged  in  business 
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in  Alaska  for  1 1  years  and  resided  in  Oklahoma  for  three 
years  until  his  death  July  8,  1944.  While  on  the  other 
hand  in  this  Merriman  case,  as  the  court  states  in  the  opin- 
ion, the  language  used  was  not  dispositive  or  contingent,  it 
is  clear  that  the  opinion  in  this  Merriman  case  has  no  appli- 
cation to  an  "if"  testamentary  instrument. 

In  re:  Moore's  Estate,  2  Atl.  (2d)  Pa.  761,  relied 
upon  by  the  appellee,  does  not  support  the  contention  that 
the  will  presented  in  the  case  at  bar  should  be  probated, 
and  the  holdings  in  the  cases  of  Morrow's  Appeal,  9  Atl. 
(Pa.)  660,  Pp.  36-38,  supra,  and  Forquer's  Estate,  66  Atl. 
(Pa.)  92,  Pp.  30-33,  supra,  are  cited  and  approved.  In  the 
opinion  in  this  Moore's  Estate  case  the  court  directs  atten- 
tion to  the  fact  that  the  will  is  not  contingent  upon  the 
occurrence  of  a  specific  event  and  states: 

"*  *  *  While  the  paper  might  have  been  less  am- 
biguous if  testatrix  had  punctuated  it,  we  must  deal 
with  it  as  it  appears  in  the  record;  its  ambiguity  re- 
quires consideration  of  the  circumstances  in  which  it 
was  written.  We  think  her  reference  to  the  proposed 
trip  to  Cincinnati  was  intended  as  an  explanation  why, 
at  that  time,  she  made  her  will,  to  be  effective  when- 
ever she  might  die,  unless,  of  course,  she  revoked  it; 
instead  of  revoking  it,  she  retained  it  until  her  death 
twelve  years  later.  Her  conduct  supports  the  inference 
that  she  did  not  wish  to  die  intestate." 

In  re:  hanger's  Estate,  281  N.Y.S.  866,  relied  upon 
by  the  appellee,  is  likewise  not  in  point,  and  the  court  holds 
that  the  will  involved  did  not  make  a  specific  event  the  con- 
tingency upon  which  same  would  operate  and  approved  the 
holding.  In  re:  Poonarian's  Will  (Pp.  39-40,  supra),  as 
follows: 
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"Here  the  condition,  if  it  can  be  called  one  at  all, 
is  not  attached  to  the  substance  of  the  gift.  The  court 
is  of  opinion  that  the  quoted  language,  no  matter 
which  translation  is  accepted,  does  not  constitute  a 
condition.  It  is  merely  a  statement  of  the  inducement 
which  led  to  the  writing  of  the  instruments.  There 
is  not  to  be  found  in  it  the  statement  of  a  specific  hazard 
or  of  a  specific  contingency  such  as  was  found  In  re: 
Poonarian's  Will,  234  N.Y.  329,  137  N.E.  606,  upon 
which  contestants  rely.  *  *  *" 

It  thus  appears  the  cases  relied  upon  by  appellee  in 
the  District  Court  to  support  the  contention  that  the  letter 
involved  in  the  case  at  bar  should  be  probated  did  not  pre- 
sent testamentary  instruments,  the  operation  of  which 
was  directly  made  contingent  on  the  occurrence  of  a  spe- 
cifically stated  event,  and,  that  in  the  opinions  in  said  cited 
cases  the  rules  presented  on  Pp.  24,  et  seq.,  supra,  under 
which  the  letter  presented  in  the  case  at  bar  must  be  held 
contingent,  were  approved. 

Where,  as  in  the  case  at  bar,  the  language  of  the  testamen- 
tary instrument  is  plain  and  clear,  both  in  its  expression  and  in 
its  meaning,  the  application  of  rules  of  construction  is  unnec- 
essary. 

McDonald  v.  Cleremont,  153  Atl.  (N.J.)  601.  and 
cases  cited. 

In  re:  Clark's  Estate,  284  Pac.  231, 
103  Cal.  App.  243; 

Citizens'  &  Southern  Nat.  Bank  V.  Clark, 
158  S.E.  297.  172  Ga.  625; 

Fossv.  State  Bank  &  Trust  Co.,  175  N.E.  12. 
343  111.  94,  affirming  State  Bank  &  Trust 
Co.  V.  Foss,  257  111.  App.  435; 
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Bireley's  Adm'rs.  v.  United  Lutheran  Church 
in  America,  39  S.W.(2d)203.  239  Ky.  82; 

Low  V.  First  Nat.  Bank  &  Trust  Co.  of 
Vickshurg,  138  S.  586,  162  Miss.  53. 
80  A.L.R.  112; 

^hite  V.  Weed,  175  A.  814,  87  N.H.  153; 

In  re:  Blanch's  Will,  214  N.Y.S.  565, 
126  Misc.  421; 

In  re:  Barrett's  Estate,  253  N.Y.S.  658, 
141  Misc.  637; 

In  re:  Watson's  Will,  258  N.Y.S.  755, 
144  Misc.  213,  modified  262  N.Y.S.  394, 
23  7  App.  Div.   625,  modified   186  N.E. 
787,  262  N.Y.  284; 

Williams  V.  Best,  142  S.E.  2,  195  N.C.  324; 

Fields  V.  Fields,  3  Pac.(2d)  771, 

139  Or.  41,  rehearing  denied  7  Pac.  (2d) 
975,  139  Or.  41; 

In  re:  Bumm's  Estate,  159  A.  15, 
306  Pa.  269; 

Conner  V.  Everhart,  169  S.E.  857, 
160  Va.  544; 

In  re:  Weed's  Will,  252  N.W.  294, 
213  Wis.  574. 

The  rule  of  presumption  against  intestacy  caranot  be  used 
to  justify  a  revision  of  the  clear  language  of  a  will,  and  the  court, 
under  the  guise  of  construing  a  will,  will  not  write  a  new  will, 
and  what  the  testator  says  in  the  instrument  must  control,  and 
the  court  must  not  construe  the  language  used  to  cause  same  to 
express  whf^t  the  testator  did  not  intend. 

The  above  is  the  substance  of  the  syllabus  in  Glover 
V.  Reynolds,  37  Atl.  (N.J.)  90,  and  in  the  opinion  the 
court  reasoned  and  held: 
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"It  is  argued  in  the  briefs  that  the  intention  of  the 
decedent  'can  be  spelt  out,  and  it  logically  appears  to 
be:  '  'In  the  event  that  my  husband  die'  ',  or  in  other 
words,  'if  my  husband  does  not  survive  me,  I  give  and 
bequeath,'  etc.  This  argument  is  based  on  the  premise 
that  the  testatrix  did  not  intend  to  die  intestate.  The 
rule  of  presumption  against  intestacy,  however,  cannot 
be  used  to  justify  a  revision  of  the  clear  language  of 
the  will.  Federal  Trust  Co.  V.  Osf.,  120  N.J.  Eq.  43, 
183  A.  830,  affirmed  121  N.J.  Eq.  608,  191  A.  746. 

"*  *  *  In  the  case  of  McDonald  V.  Clermont,  107 
N.J.  Eq.  585,  at  Page  589,  153  A.  601,  603,  the 
Court  of  Errors  and  Appeals  adopted  as  its  own  view 
the  following  language  of  Vice  Chancellor  Buchanan: 
'  *  *  *  he  did  not  say  it  in  his  will,  and  this  court  can- 
not say  it  for  him.  It  is  regrettable,  but  after  all  it  is 
the  testator's  own  fault.  The  law  throws  all  possible 
safeguards  about  the  execution  of  a  will,  so  a  man  may 
be  sure  that  his  property  will  go  in  accordance  with 
what  he  provides  in  his  will;  but  the  law  cannot — 
or  at  least  does  not — compel  a  man  to  have  his  will 
drawn  by  some  one  who  knows  how.' 

Of  course,  in  the  case  at  bar  the  author  of  the  letter 
clearly  and  specifically  stated  what  the  will  intended.  The 
language  of  the  letter  is  good  clear  English,  and  evidences 
the  fact  that  the  author  was  a  man  of  considerable  educa- 
tion and  experience. 

The  following  cases  support  the  above  proposition: 

In  re:  Hoytema's  Estate,  181  Pac.  (Cal.)  645; 

Toso  V.  State  Bank  &  Trust  Co., 
175  N.E.(I11.)   12; 

Verhalen  V.  Klein.  28  S.W.(Tex.)   975; 

Jones  V.  Broiun,  144  S.E.(Va.)  620; 

First  Nat.  Bank  v.  Shukan.  126  S.  409. 
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CONCLUSION 

Without  burdening  the  Court  and  this  brief  with  re- 
capitulation of  points  herein  presented,  we  conclude  with 
the  statements: 

1.  That  the  controlling  question  on  this  appeal  is 
one  purely  of  law  and  as  to  whether  the  operation  of  the 
letter,  as  a  will,  which  was  written  in  a  Washington,  D.  C, 
hospital  just  before  a  planned  operation  on  its  author  was 
contingent  and  not  entitled  to  probation  as  a  will,  where 
same  specifically  states,  "In  case  I  die  if  they  do  operate  I 
bequeath  you  my  belongings  and  property,"  and  the  au- 
thor does  not  undergo  the  planned  operation  and  does  not 
die,  but  recovers  and  returns  to  his  home  in  Alaska,  and 
resides  and  engages  in  business  there  for  10  years,  and  then 
returns  to  Oklahoma  and  dies  in  Oklahoma  three  years 
later,  and  some  13  years  after  the  letter  was  written. 

2.  That  the  applicable  and  controlling  rule  is  that 
where  the  language  of  a  testamentary  instrument  clearly 
conditions  its  operation  on  the  happening  of  a  specifically 
stated  event  or  condition,  its  operation  is  contingent  and 
the  instrument  is  inoperative  where  the  event  does  not  occur. 

3.  That  where  the  pertinent  language  of  testamen- 
tary instruments  clearly  and  directly  condition  the  opera- 
tion of  such  instrument  on  the  happening  of  a  specifically 
stated  condition  or  event,  as  in  the  letter  in  the  case  at  bar, 
the  authorities  concur  in  holding  such  testamentary  instru- 
ments to  be  contingent  upon  the  occurrence  or  happening 
of  the  stated  condition  or  event. 
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4.     The  decree  of  the  District  Court  of  Alaska  setting 

aside  and  vacating  the  judgment  of  the  Probate  Court  by 

refusing  probate  to  the  said  letter  and  further  ordering 

and  directing  that  the  said  letter  be  probated  as  the  will  of 

J.  M.  Pearl,  deceased,  should  be  reversed  and  vacated,  and 

the  said  District  Court  directed  to  affirm  the  judgment 

of  the  said  probate  court  denying  probate  to  the  said  letter. 

Respectfully  submitted, 

Charles  E.  McPherren, 
Perrine  Building, 
Oklahoma  City,  Oklahoma, 
Attorney  for  Appellant. 
August,  1947 
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No.  11,553 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Byron  W.  Wood, 
vs. 

Paul  Greimann, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLEE. 


STATEMENT  OF  CASE. 
This    case    originated    from    the    Commissioner's 
Court,  Fairbanks  Precinct,  Fourth  Judicial  Division, 
Alaska,  which  Court  was  sitting  as  a  Court  of  Pro- 
bate under  the  laws  of  Alaska. 

Compiled  Laws  of  Alaska,  1933,  Sec.  4348,  p. 

847; 
Lovskog  V.  American  National  Red  Cross,  111 

Fed.  (2d)  88. 
On  March  6,  1945,  at  Fairbanks,  Alaska,  Appellee, 
Paul  Greimann,  was  duly  and  regularly  appointed  as 
Administrator  with  Will  Annexed  of  the  Estate  of 
J.  M.  Pearl,  who  died  at  Muskogee,  Oklahoma,  on 
July  8,  1944,  while  confined  in  a  Veterans'  Hospital. 
Pearl  was  then,  and  since  1923  had  been,  a  resident 


of  the  Fourth  Judicial  Division  of  Alaska,  near  Fair- 
banks, until  his  death. 

The  Appellant,  Byron  W.  Wood,  claiming  to  be  a 
full  brother  of  I*earl,  resided  at  Council  Hill,  Okla- 
homa, and  had  never  been  in  Alaska. 

Appellant  Wood  filed  an  Amended  Petition  in  said 
Probate  Court  on  the  day  preceding  the  date  set  for 
the  hearuig  on  the  Final  Account  of  Greimann's 
administration  of  the  estate  of  J.  M.  Pearl,  deceased, 
claiming  that  the  last  will  and  testament  theretofore 
admitted  to  probate  in  said  Court  was  a  contingent 
Will  and  not  an  absolute  Will,  asking  for  revocation 
of  the  Order  admittinc^  the  Will  to  probate,  removing 
Greimann  as  Administrator  with  the  Will  Annexed, 
objecting  to  the  Final  Account,  and  for  relief  in 
other  respects,  which  are  not  here  material  (R.  10). 

The  said  Probate  Court,  after  duo  hearing  upon 
Appellant's  Amended  Petition,  held  and  decided  that 
the  Will  was  void,  not  being  an  absolute,  but  a  con- 
tingent, Will,  and  therefore  not  entitled  to  probate, 
and  denying  said  Amended  Petition  in  all  other  re- 
spects (R.  35). 

Thereupon  Greimann,  Appellee  here,  appealed  from 
the  Order  of  the  Probate  Court  to  the  District  Court 
of  the  Territory  of  Alaska,  Fourth  Judicial  Division, 
as  provided  by  the  laws  of  Alaska  (Compiled  Laws  of 
Alaska,  1933,  Sec.  4571,  p.  885). 

Upon  the  appeal  the  District  Court,  by  a  Decree 
following  a  written  opinion,  reversed  the  Order  and 
Judgment  of  the  Probata  Court  and  held  that  the 


Will  of  Pearl  was  not  contingent  but  absolute  and 
was  entitled  to  probate. 

The  Appellant,  Byron  W.  Wood,  now  appeals  to 
this  Honorable  Court  to  reverse  the  decree  of  the  Dis- 
trict Court  of  the  Territory  of  Alaska,  Fourth  Divi- 
sion. 


PACTS. 

The  deceased,  J.  M.  Pearl,  a  veteran  of  the  Span- 
ish-American War,  aged  seventy-five  years  or  over, 
died  at  Muskogee,  Oklahoma,  on  July  8,  1944.  He  had 
gone  there  for  medical  attention  and  died  in  a  Vet- 
erans' Hospital  from  paralysis  with  which  he  was 
stricken  in  the  Siunmer  of  1942.  He  had  left  Fair- 
banks at  the  suggestion  of  Greimann  about  November 
1,  1941,  he.  Pearl,  being  then  in  ill  health. 

Pearl  and  Greimann  came  to  Alaska  from  the  State 
of  Illinois  ill  1923.  For  three  years  prior  they  had 
lived  and  worked  together  in  Illinois.  In  Fairbanks, 
Alaska,  they  o])ened  a  garage  business  as  equal  co- 
partners under  the  name  of  Pearl  &  Pearl.  This  con- 
tinued until  sometime  in  1930  when  Pearl  withdrew 
from  the  business  and  settled  down  in  the  real  estate 
business  about  one  and  one-half  miles  from  Fairbanks. 
He  sold  lots  upon  a  tract  of  land  of  three  hundred 
twenty  acres,  which  Greimaim  had  acquired  for  both, 
and  which  was  equally  divided  at  the  time  of  their 
partnership  dissolution.  Greimann  carried  on  the 
garage  business,  and  does  now.  • 


Their  acquaintance  and  friendship  continued  un- 
broken until  the  death  of  Pearl  in  1944,  which  is 
somewhat  unusual  in  a  frontier  country. 

On  September  26,  1931,  Pearl  was  under  treatment 
in  a  Veterans'  Hospital  in  Washington,  D.  C,  and  he 
wrote  a  letter  to  Greimami,  Appellee,  addressing  him 
as  "Dear  (Boy)  Paul"  and  signing  same  as  "Dad 
J.  M.  Pearl".  This  letter,  and  the  envelope  in  which 
the  same  was  mailed,  is  in  the  hardwriting  of  Pearl, 
and  a  copy  thereof  in  full  is  found  on  pages  4  to  7 
of  the  Transcript  of  Record  under  the  heading  "Ap- 
pellant's Exhibit  A". 

The  essential  j^ortion  of  this  letter  constituting  the 
foundation  of  the  claim  and  contention  of  Appellee 
is  the  paragraph  at  the  bottom  of  page  5  and  continu- 
ing to  the  top  of  page  6  of  the  Record,  which  reads  as 
follows : 

"We  have  to  give  reference  as  nearest  of  kin 
to  be  notified  in  case  of  death.  I  gave  you  my  boy, 
and  in  case  I  die  if  they  do  operate  I  bequeath 
you  my  belongings  and  property  all  except  $100 
to  be  given  to  Robert  Gallagher  to  help  him  in  his 
education.  I  would  ask  to  be  buried  here  in 
Arlington  Cemetery.  I  do  not  expect  to  die  but 
to  be  on  my  way  home  by  the  20th  of  Oct.  or  soon 
after  as  they  are  going  right  after  my  case 
properly.*' 

As  shown  by  the  Decree  rendered  by  the  District 
Court  (R.  44-46),  no  evidence  whatever  was  offered 
or  introduced  by  the  Appellant  here,  Byron  W.  Wood, 
showing,  or  tending  to  show,,  the  truth  of  any  of  the 


allegations  contained  in  his  Amended  Petition  filed 
in  the  Probate  Court.   On  that  point  the  Decree  en- 
tered by  the  District  Court  (R.  44)  recites  as  follows: 
''Appellant  presented  certain   oral   and   docu- 
mentary testimony  and  evidence  and  rested,  and 
petitioner  Byron  W.  Wood,  as  appellee,  offered 


none." 


PLEADINGS  AND  PPwOOF  ON  APPEAL  TO 
DISTRICT  COURT. 

The  proof,  therefore,  in  the  District  Court  rested 
solely  upon  the  Will  of  Pearl  and  the  testimony  of 
Greimann.  At  the  close  of  the  case  before  the  above 
named  Court,  the  testimony  of  Greimami  remained 
unchallenged  and  wholly  uncontradicted.  His  testi- 
mony sustained  all  the  allegations  of  the  Answer  filed 
by  Greimann  in  the  Probate  Court,  which  is  found  on 
pages  29  to  33  inclusive  of  the  Transcript  of  Record. 

While  no  separate  formal  Findings  of  Fact  or  Con- 
clusions were  entered  in  the  case  in  the  District  Court, 
the  filed  Opinion  of  that  Court  alludes  to  and  decides 
all  the  essential  facts  necessary  upon  which  the  Court's 
decision  is  based. 

In  the  opinion  of  the  learned  Trial  Court,  the  main 
issue  passed  upon  was  the  validity  or  invalidity  of  the 
Will  of  Pearl  as  contained  in  the  letter  of  Pearl  to 
Greimami  dated  September  27,  1931,  from  Washing- 
ton, D.  C.  On  that  question  the  District  Court  ruled 
against  the  contention  of  Petitioner  Wood. and  ordered 
that  the  Will  be  admitted  to  probate  as  the  T^ast  Will, 
and  Testament  of  Pearl. 


ARGUMENT. 

In  the  Brief  for  Appellant  (p.  22)  under  the  head- 
ing ''Points  and  Authorities"  etc.,  referring  to  the 
contents  of  the  letter  from  Pearl  to  Greimann  dated 
September  26,  1931,  from  the  Washington,  D.  C,  hos- 
pital, it  is  stated: 

"*  *  *  said  letter  specifically  detailed  Pearl's 
afflictions  and  treatment  and  advised  that  an 
operation  wa^  impoidiiig,  and  with  regard  to  the 
said  crisis  said  Pearl  wrote  said  Greimann:  'in 
case  I  die  if  the}'  do  operate  I  bequeath  you  my 
belongings  and  proj)erty  all  except  $100  to  be 
given  to  Robert  Gallagher  to  help  him  in  his 
education.  I  would  ask  to  be  buried  in  Arlington 
Cemetery.  I  do  not  expect  to  die  but  to  be  on  my 
way  home  by  the  20th  of  Oct.  or  soon  after  as 
they  are  going  right  after  my  case  jiroperly';  that 
said  bequests  and  requests  were  contingent  and 
conditioned  upon  the  death  of  the  said  Peai'l  re- 
sulting from  said  impending  operation; 


»  »  *  >j 


It  is  also,  on  page  22  of  said  Brief,  in  the  last  four 
lines  of  the  first  paragraph,  stated : 

"The  urge  for  writing  the  letter  was  the  im- 
pending operation,  and  tlie  language  used  specifi- 
cally expressed  conditions  precedent  to  its  opei*a- 
tion.  These  conditions  or  events  did  not  occur 
and  the  letter  never  became  effective  as  a  will." 

Thereafter  in  the  Brief  reference  is  made  in  the 
same  way  to  some  supposed  "impending  operation" 
or  "immediate  operation"  or  "planned  immediate 
operation". 


The  record  as  a  whole  and  the  letter  as  a  whole 
makes  no  mention  of  any  kind  of  operation  being 
planned,  impendiiig,  or  immediate  when  Pearl  penned 
said  letter,  nor  did  Pearl  in  said  letter  advise  Grei- 
mann  that  his  doctors  had  ever  suggested  the  possi- 
bility of  an  operation.  If  his  physicians  had  done  so, 
Pearl  would  undoubtedly  have  commented  on  it  in 
detail  to  Greimann. 

It  would  appear  to  a  reasonable  mind  that  the  words 
"in  case  I  die"  were  suggested  by  the  fact  that  Pearl 
had  recently  been  asked  by  the  hospital  authorities 
"to  give  reference  as  nearest  of  kin  to  be  notified  in 
case  of  death".  Those  words  are  commonplace  and 
express  no  contingency.  It  would  also  appear  that  the 
words  "if  they  do  operate"  were  words  that  flashed 
into  his  mind  as  he  wrote  and  have  no  special  signifi- 
cance. It  is  apparent  that  Pearl,  as  he  wrote,  sud- 
denly thought  of  an  operation  and  stated  that,  on  the 
sjjur  of  th(^  moment  as  the  only  factor  which  might 
cause  his  death. 

His  reason  for  the  use  of  these  words  "in  case  I  die 
if  they  do  operate"  was  to  indicate  the  inducement  or 
circumstances  of  self-justification  for  then  making  a 
testamentary  disposition  of  his  property  and  were  in 
no  sense  used  by  him  to  express  a  condition  or  con- 
tingency. They  are  mere  words  of  inducement  aroused 
by  the  suggestion  of  death,  and  in  no  sense  express  a 
condition  or  contingency. 

"We  have  to  give  reference  as  nearest  of  kin 

to  be  notified  in  case  of  death.    I  gave  you  my 

boy  *  *  *." 
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Death  was  the  foremost  idea  iii  his  mLnd,  and  it 
was  not  ''death"  limited  and  circmnscribed  by  the 
idea  of  death  merely  from  an  operation,  which  had 
never  been  hinted  at  by  anybody  or  recommended,  so 
far  as  the  record  shows. 

Later  on  he  says,  ''I  do  not  expect  to  die",  without 
confining  this  expression  to  the  idea  of  death  from  an 
operation.  He  believed  he  would  not  die  from  any 
cause  whatsoever  but  would  be  on  his  ''way  home  by 
the  20th  of  Oct." 

We  base  our  case  upon  the  foregoing  analysis  of  the 
language  used.  And,  in  this  connection,  we  wish  to 
forcibly  point  out  to  this  Court  that,  although  on  page 
20  of  Appellant's  Brief,  in  the  last  two  lines,  it  is 
stated : 

''  *  *  *  it  is  obvious  that  a  thorough  and  care- 
ful study  and  analysis  of  said  language  of  the 
letter  ranlvs  first." 

The  Brief  fails  to  disclose  any  attempt  to  study  or 
to  analyze  the  language  of  the  letter  in  question. 

In  the  first  paragraph  on  page  21  of  Appellant's 
Brief,  it  is  stated,  mistakenly  perhaps,  that: 

"The  letter  set  forth  at  length  *  *  *  the  neces- 
sity for  the  performfDice  of  fire  operation, 


»  »  »  »> 


On  the  contrary,  the  letter  referred  to  states  noth- 
ing whatever  about  that  subject.  There  was  no  such 
necessity  mentioned  in  the  letter  whatever,  and  the 
only  conclusion  that  can  be  .iustly  arr-ived  at  is  that 
such  a  statement  is  intended  to  mislead. 


This  affront  to  the  Court's  intelligence  might  be 
overlooked  in  a  single  instance  were  it  not  for  the 
fact  that  in  Appellant's  Brief  the  supposed  '^ opera- 
tion" referred  to  is  desci'Jbed  variously  as  "impend- 
ing", "immediate",  "planned"  (pages  19,  20,  21,  22, 
23). 

Not  a  word  in  the  record  or  in  the  letter  which  is 
the  subject  of  interpretation  and  construction  justifies 
or  warrants  such  description  and  the  so-called  "oi)era- 
tion"  is  a  complete  mytli  so  far  as  the  record  shows. 

While  on  this  subject,  I  may  be  permitted  to  call 
the  C'ourt's  attention  to  other  instances  of  this  nature. 

In  said  first  ])aragra])h  on  page  21,  line  5,  of  Ap- 
pellant's B]ief,  the  writer  says  the  letter  was  written 
"at  the  time  an  operation  was  planned  and  impend- 
ing", and,  on  page  20,  line  8,  it  is  stated  that  the  be- 
quest was  conditional  uiK)n  Pearl's  death  "resulting 
from  the  said  impending  operation". 

On  page  19,  second  line  from  bottom,  it  is  said  "an 
iimnediatc  operation  on  snid  Pearl  was  planned". 

On  page  22,  "advised  tliat  an  operation  was  impend- 
ing". 

On  page  23,  line  6,  "resulting  from  said  impend- 
ing operation",  and  twice  more  on  said  page,  lines  4 
and  2  from  the  bottom,  "the  impending  operation" 
and  "said  planned  iinmediate  operation". 

And  again  on  page  63,  lines  8  and  12,  it  is  said 
"just  before  a  planned  operation  on  its  author"  and 
"and  the  author  does  not  undergo  the  planned  opera- 
tion". 
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These  absurd  repetitions  convince  that  it  is  not  de- 
sired by  the  Brief  of  Ai)pellant  to  adhere  to  the  un- 
disputed facts  and  that  it  attempts  to  convey  a  wholly 
different  and  entirely  wrong  impression  from  the  facts 
in  evidence. 

Reiteration,  continuous,  of  an  erroneous  statement 
seldom  compels  acceptance. 

Pearl  did  '*not  expect  to  die'*.  He  merely  used  the 
words  *'if  they  do  operate"  to  indicate  that  he  believed 
in  case  he  died  his  death  micrht  result  from  some  op- 
eration if  one  were  perfoiTned,  but  not  othei'Avise. 

The  tone  and  language  of  the  letter  as  a  whole  dis- 
plays the  a,'enial  and  talkative  nature  of  Pearl  and 
that  he  was  enjoying  the  role  of  benefactor  to  his 
''dear  (Boy)  Paul"  whom  he  regarded  as  his  ''neai*- 
est  of  kin". 

Pearl  allowed  this  Will  to  stand  for  thirteen  years 
and  until  his  death,  and  why  should  the  Court  do  now 
what  he  failed  to  do  in  his  lifetime? 


AUTHORITIES. 

In  his  work  ''The  American  Law  of  Administra- 
tion", Third  Edition,  Woerner,  at  pages  70  and  71, 
speaking  of  conditional  and  contingent  Wills,  adds: 

"The  conditional  or  contingent  character  must 
appear  from  the  Will  itself,  not  from  extrinsic 
evidence.  In  such  case  it  is  impoi-tant  to  ascer- 
tain, first,  whether  the  intention  of  the  testator  is 
to  make  the  validity  of  the  Will  dependent  upon 
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the  condition,  or  merely  to  state  the  circumstances 
inducing  him  to  make  the  testamentary  provi- 
sion. *  *  *" 

The  autlioi'  then  refers  to  the  case  of  French  v. 

French,  14  W.  Va.  458  (to  which  case  we  do  not  have 

access),  and  continues  as  follows: 

''The  (;ase  of  Frencli  v.  French  presents  some 
instructive  features  on  tliis  question,  and  may 
with  profit  be  noticed  in  extenso.  The  will  was  a 
holograph,  in  the  following  form:  'Let  all  men 
know  hereby,  if  I  get  drowned  this  morning, 
March  7,  1872,  that  I  bequeath  all  my  property, 
personal  and  real,  to  my  beloved  wife,  Florence. 
Witness  my  hand  and  seal,  7th  of  March,  1872. 
Wm.  T.  French.'  It  was  proved,  on  the  propound- 
ing of  the  will,  that  French  was  about  to  cross  a 
deep  river;  that  his  wife,  being  afraid  that  some 
accident  would  happen,  was  anxious  that  he  should 
not  go;  that  decedent  started  out  of  the  room, 
and  then  came  back  and  wrote  the  will.  *  *  *  It 
also  appeared  in  the  cause  *  *  *  that  he  was  not 
drowned  on  the  day  of  writing  the  wdll,  but  died 
on  the  29th  of  December,  1874  *  *  *.  Upon  these 
facts  the  majority  of  the  court,  after  an  exten- 
sive review  of  English  and  American  authorities 
bearing  upon  the  question  of  contingent  wills, 
reached  the  conclusion  that  'it  was  the  intention 
and  pur])ose  of  the  decedent  that  said  paper  writ- 
ing should  be  his  unconditional- will  and  testa- 
ment, giving  to  his  wife  Florence  all  of  his  real 
and  personal  estate  at  his  death,  whether  natural 
or  otherwise  *  *  *.'  *  *  *  The  president  of  the  court 
dissented,  holding  it  to  be  self-evident  that  the 
words  of  the  will,  'if  I  get  drowned',  etc.,  could 
not  possibly  mean  'as  I  may  get  drowned',  etc. 
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Pour  of  the  five  judges  concurred  in  the  majority 
opinion,  rendered  by  Haymon,  Jr.  Thif;  inclum- 
tion  of  the  courts  not  to  mgard  a  tvill  as  condi- 
tional tvhere  it  can  he  reasonuhhj,  held  that  the 
testator  ivas  merely  expressinfj  his  inducement  to 
make  it,  alfhoucfh  his  hnffjuacjc  if  strictly  con- 
strued would,  express  a  condition,  is  forcibly  illus- 
trated in  the  recent  case  of  Eaton  v.  Brown,  where 
the  U.  S.  Supreme  Court  unanimously  held  an 
instrimient,  written  by  one  not  highly  educated, 
to  be  an  absohite  and  not  a  conditional  will,  which 
was  couched  in  the  following  language:  'T  am  go- 
ing on  a  Journey  &  may,  not  ever  return.  And  if 
I  do  not,  this  is  my  last  request.'  The  Court  laid 
some  stress  on  the  permanent  nature  of  the  be- 
quest contained  in  it.  Although  the  testator  safely 
returned  from  the  contemplated  jouiTiey  the  court 
upheld  the  will." 

We  consider  this  expression  of  this  renowTied  author 
sustains  our  contention  fully. 

In  the  case  of  Eaton  v.  Brown,  193  U.  S.  411,  the 
late  Mr.  Justice  Holmes  wrote  the  opinion,  unani- 
mously approved,  and  sustained  the  writing  in  that 
case  as  a  permanent  and  absolute  Will.  The  Court 
further  held  that  "the  primary  import  of  isolated 
words  may  be  held  to  be  modified  and  controlled  by 
the  dominant  intention  to  be  gathered  from  the  in- 
strument as  a  whole." 

We  find  a  long  list  of  cases  in  which  this  decision 
of  the  United  States  Supreme  Court  in  the  case  of 
Eaton  V.  Brown,  supra,  has  been  referred  to,  and  we 
desire  to  call  attention  particularly  to  the  case  of  In 
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re  Boutelle's  Estate,  15  N.  AV.  (2d)  506,  in  which 
the  Supreme  Court  of  Minnesota,  in  1944,  states  as 
follows  (bottom  of  page  509) : 

''One  of  the  highest  duties  resting  upon  a  Court 
is  to  carry  out  the  intentions  of  a  testator  ex- 
pressed in  valid  ])r(>visions  not  repugnant  to  well 
settled  principles  of  public  policy.  *  *  *  What  is 
sought  is  not  the  meaning  of  the  words  alone,  or 
the  meaning  of  the  writer  alone,  but  the  meaning 
of  the  words  as  used  by  the  writer.  *  *  *  It  is  the 
dominant  intention  to  be  gathered  from  the  in- 
strument as  a  whole,  not  isolated  words,  that 
should  giiide  us.  And  we  are  required  to  place  a 
reasonable  and  sensible  construction  upon  the  lan- 
guage used.  Hence  canons  of  construction  are 
only  aids  for  ascertaining  testamentary  intent 
whicli  are  to  be  followed  only  so  far  as  they 
accomplish  that  end.'^ 

It  must  be  noted  that,  in  the  case  of  Eaton  v.  Brown, 
supra,  the  late  Mr.  Justice  Holmes,  speaking  for  the 
Court,  states: 

''The  latest  English  decisions  which  we  have 
seen  qualify  the  tendency  of  some  oF  the  earlier 
ones." 

and  he  cites  a  number  of  cases  which  he  states  strongly 
favor  the  view  which  we  adopt,  among  which  cases  is 
French  v.  French,  14  W.  Va.  458  (502),  which  is 
pointed  out  in  the  quotation  above  given  from  Woer- 
ner's  "The  American  Law  of  Administration,"  3rd 
Ed.,  Vol.  1,  page  70. 

In  the  case  of  Barber  v.  Barber  (111.),  13  N.  E. 
(2d)  257,  syllabus  9  reads: 
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'*If  the  language  used  in  a  Will  can  reasonably 
be  construed  to  mean  that  the  testator  i*efers  to  a 
possible  danger  or  threatened  calamity  only  as  a 
reason  for  making  a  Will  at  the  time  rather  than 
as  a  condition  precedent  to  the  Will  becoming  op- 
erative, such  construction  should  prevail  and  the 
W^ill  be  construed  as  not  'conditional'  ". 

If  the  Appellant  finds  any  comfort  in  these  judicial 
pronouncements,  we  confess  to  an  inability  to  under- 
stand simj^le  and  clear  language. 

Prom  the  language  of  the  letter  here  in  question, 
no  other  conclusion  can  be  reached  than  that  the 
"dominant  intention"  of  the  writer.  Pearl,  was  to 
make  a  permanent  and  absolute  disposition  of  all  his 
belongings  and  property  to  his  ''nearest  of  kin,"  un- 
hampered by  any  strings  exce]jt  for  the  bequest  of 
$100.00  to  yoimg  Gallagher  to  aid  him  in  his  educa- 
tion. 

Page  on  "Wills",  Lifetime  Edition,  Vol.  1,  Sec.  96, 
pages  209-210,  announces  the  following  principle: 

"There  is  quite  a  strong  tendency  to  treat  such 
I^rovisions,  where  possible,  as  descriptive  of  the 
motives  which  induced  testator  to  make  his  Will 
and  not  as  conditions  upon  which  the  validity  of 
the  Will  depends.  Such  a  Will  is  sometunes 
called  a  'permanent'  Will." 

We  res})ectfully  call  this  Court's  attention  to  our 
law  on  the  subject  of  determining  the  testator's  inten- 
tion, as  follows: 

"Sec.  4639.  Construction  of  Wills:  Testator's 
Intention  to   Be   Carried  Out.    All   Courts   and 
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others  concerned  in  the  execution  of  last  wills 
shall  have  due  regard  to  the  directions  of  the 
will  and  the  true  intent  and  meaning  of  the  testa- 
tor in  all  matters  brought  before  them."  (Com- 
piled Laws  of  Alaska,  1933,  at  page  892). 

The  Trial  Court,  in  its  opinion,  supports  its  deci- 
sion in  part  by  citing  In  re  Tinsley's  Will,  174  N.  W. 
4.  The  Brief  of  Appellant  generously  concedes  what 
is  therein  claimed  to  be  "obvious"  but  contends  that 
the  Tinsley  decision  has,  nevertheless,  no  application 
in  this  controversy.  Our  minds  fail  to  grasp  this  con- 
tention but  we  assert  with  confidence  that  this  Court 
will  appreciate  its  significance  in  determining  what 
is  meant  by  the  language  used  by  Pearl  taken  in  con- 
nection witli  all  the  circumstances  existing  at  the  time 
of  writing,  as  disclosed  by  the  document  itself. 

In  the  case  of  Barber  v.  Barber,  sui)ra,  we  find 
Appellant's  Brief  claiming  that  the  Court  in  that 
case  upholds  his  contention  throughout  and  is  against 
the  claims  of  Appellee.  We  must  suggest  that  the 
Trial  Court,  whose  decree  is  now  sought  by  Appellant 
to  be  set  aside  and  annulled,  should  be  extended  some 
credit  for  intelligence  and  judgment,  otherwise  that 
court  would  not  liavc  rested  its  decision  upholding 
the  A¥ill  of  Pearl  partly  upon  the  strength  of  Barber 
V.  Barber. 

Appellant's  Brief  makes  a  similar  claim  as  to  the 
cases  of  Watkins  et  al.  v.  Watkins  Admr.,  106  S.  W. 
(2d)  975;  also  In  re  Forqmr's  Estate,  m  Atl.  92; 
also  Ferguson  v.  Ferguson,  45  S.  W.  (2d)  1096. 
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In  the  Ferguson  case  last  mentioned,  the  Court 
states : 

"To  hold  a  Will  contingent,  it  must  reasonably 
appear  that  the  testator  affirmatively  intended  the 
Will  not  to  take  effect  unless  the  given  contin- 
gency did  or  did  not  happen,  as  the  case  might 
be." 

The  only  other  case  not  criticized  adversely  or  ex- 
plained away  as  authority  against  Appellee  and  in 
favor  of  Appellant  is:  In  Succession  of  Gurganiis, 
decided  in  1944,  20  So.  (2d)  296,  liolding  that  the 
Will  in  question  there  was  not  contingent.  That  Will, 
made  in  1924,  endured  until  the  deatli  of  testator  in 
1943.  Undoubtedly  xVppellant  overlooked  this  Giir- 
ganus  case  purposely.  It  flatly  contradicts  and  over- 
throws his  contentions  in  this  case. 

The  Court  in  deciding  this  Garganus  case  referred 
to  the  fact: 

"*  *  *  the  testatrix  never  revoked  the  Will 
during  the  \ong  period  of  years  elapsing  between 
its  writing  and  her  death.  This  is  an  additional 
reason  why  the  Will  was  never  intended  to  be 
conditional.  We  are  su])i)orted  in  our  views  by 
the  cases  of  National  Bank  of  Commerce  of 
Charleston  vs.  Wehrle,  124  W.  Va.  268,  20  S.  E. 
(2)  112;  Lafayette  V.  Eaton  vs.  Harrison  H. 
Brown,  193  U.  8.  411,  24  S.  Ct.  487,  48  L.  Ed. 
730;  and  Watkins  vs.  Watkins  Admr.,  269  Ky. 
246,  106  S.  W.  (2)  975,  and  authorities  therein 
cited." 

We  have  now  mentioned  or  adverted  to  the  major- 
ity of  the  cases  cited  in  the  decree  rendered  herein 
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by  the  Trial  Court  as  shown  by  the  written  Opinion 
filed  by  the  Trial  Judge  on  October  14,  1946,  except 
the  case  of  McMerrimmi  v.  Schiel  et  at.  (Ohio),  140 
N.  E.  600.  Speaking  from  this  later  case,  the  Trial 
Couit  quotes  as  follows  from  the  Ohio  Court's 
opinion : 

''*  *  *  In  the  absence  of  any  declaration  in  the 
former  decisions  of  this  court,  and  in  view  of  the 
irreconcilable  conflict  among  the  decisions  of 
other  states,  and  among  the  English  cases,  \ve  are 
disposed  to  accept  as  entitled  to  most  value  the 
declarations  of  the  Supreme  Court  of  the  United 
States.  *  *  *'* 

We  submit  that  the  Trial  Court  in  the  case  at  bar 
could  not  have  been  mistaken  in  its  interpretation 
with  reference  to  the  proper  meaning  of  the  authori- 
ties relied  upon  to  sustain  its  decree. 

Appellant's  Brief  bristles  with  authorities  but  no- 
where does  it  appear  therefrom  that  the  case  of  Eaton 
V.  Brown,  supra,  decided  by  the  Supreme  Court  of  the 
United  States,  has  been  modified  or  overruled.  On 
the  other  hand,  the  opinion  written  by  the  late  Mr. 
Justice  Holmes  has  been  quoted,  cited,  and  followed 
by  every  Court  dealing  with  this  subject. 

A  late  case  which  arose  in  Pennsylvania,  namely, 
In  re  Kayser's  Efitate,  38  Berks  205  (Pa.  Orph.),  to 
which  reports  we  have  no  access,  recites  that  the  Will 
made  by  the  testator  began  as  follows : 

"September  15  '45.  In  case  something  should 
happen  to  me  before  I  have  a  chance  to  see  Mr. 
Trexler,  this  is  my  last  will  &  testament.  *  *  *" 
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One  of  the  questions  before  the  Court  required  the 
Court  to  decide  whether  the  will  was  contingent  or 
not.  The  evidence  showed  that  after  the  writing  of 
the  will,  decedent  had  been  in  conference  witli  Mr. 
Trexler,  who  was  her  attorney.  The  Court  held  that 
the  will  was  non-contingent. 

Our  position  in  this  case  rests  upon  Eaton  v.  Brown, 
supra,  and  all  the  sup])orting  authorities  since  that 
opinion  was  written,  and  we  can  not  depart  from  itjs 
ruling  that  the  ''dominant  intention"  of  the  testator 
nmst  be  ascertaiiied  from  the  whole  instrmnent,  and 
given  proper  effect  by  the  courts. 

Another  case  not  hereinbefore  cited  which  strongly 
supports  the  position  of  Appellee  is  In  re  Moore's 
Estate,  2  Atl.  (2d)  761. 


APPELLANT  WOOD  WAS  NOT  ENTITLED  TO  INVOKE 
AID  OF  PROBATE  COURT. 

In  the  Probate  Court,  Appellee  filed  a  motion  to 
dismiss  the  Amended  Petition  of  the  Appellant  here 
(R.  19),  and  also  filed  a  Demurrer  on  similar  gromids 
(R.  22).  We  raised  the  question,  adversely  decided 
by  the  Probate  Court,  that  the  petitioner.  Wood,  had 
no  standing  in  the  Probate  Court,  as  shown  by  his 
Amended  Petition.  He  was  not  an  heir,  legatee,  dev- 
isee, creditor,  or  other  person  interested  m  the  estate, 
as  the  law  requires. 

As  we  have  heretofore  pointed  out  in  our  Statement 
of  Facts,  A])pellant  filed  his  Amended  Petition  in  the 
Probate  Court  on  the  day  preceding  the  day  appointed 
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for  the  hearing  upon  the  Final  Account  of  Greimann 
as  Administrator  with  Will  Annexed  of  Pearl's 
Estate  and  his  Petition  for  distribution  of  said  estate. 
Appellant  used  Greimann 's  Petition  for  approval  of 
his  final  account  and  for  distribution  of  said  estate  as 
a  guise  for  contesting  the  validity  of  Pearl's  Will  and 
as  a  lever  for  getting  into  Court.  In  no  view  can 
Appellant  Wood  claim  authoi'ity  for  this  procedure 
as  our  law  specifically  provides  who  may  file  objec- 
tions to  a  final  account  of  an  Administrator,  the  sec- 
tion of  our  statute  being  as  follows: 

*'>Sec.  44()7.  Objections  to  final  account,  by  whom 
and  when  made.  An  heir,  creditor,  or  other  per- 
son interested  in  the  estate,  may,  on  or  before  the 
day  ap])ointcd  for  such  hearing  and  settlement, 
file  his  objections  thereto,  or  to  any  particular 
item  thereof,  specifying  the  particulars  of  such 
objections;  *  *  *."  (Compiled  Laws  of  Alaska, 
1933,  p.  868). 

Appellant  also  asked  the  Court  to  remove  Greimann 
as  Administrator.  Pie  was  not  entitled  to  ask  for  such 
relief,  the  section  of  our  statute  on  this  subject  being 
as  follows: 

"Sec.  4371.  Heir  may  apply  for  removal  of 
executor  or  administrator.  Any  heir,  legatee,  dev- 
isee, creditor,  or  other  person  mterested  in  the 
estate  may  apply  for  the  removal  of  an  executor 
or  administrator  *  *  *."  (Compiled  Laws  of 
Alaska,  1933,  p.  852). 

If,  as  stated  in  Appellant's  Amended  Petition, 
Pearl  was  survived  by  a  wife,  she,  in  the  event  Pearl 
had  died  intestate,  would  have  been  his  sole  heir,,  and 
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Wood  could  not  qualiiv  as  a  i)erson  having  any  inter- 
est in  the  estate  as  required  by  law.  Sees.  4651  and 
4652,  Compiled  Laws  of  Alaska,  1933,  pp.  893,  894. 

The  Trial  Court  ignored  this  question  of  jurisdic- 
tion in  his  Opinion  and  decided  the  case  on  its  merits, 
disregarding  technicalities  in  pleadings.  If  we  have 
now  a  right  to  do  so,  we  direct  the  attention  of  this 
Court  to  that  question.  We  believe  we  have  such  right 
as  it  raises  the  question  of  jurisdiction.  The  peti- 
tioner Wood  had  no  standing  in  law  to  interrupt  the 
orderly  course  of  proceedings  in  the  Probate  Court. 
We  insist  that  Appellant  Wood,  by  his  own  assertions 
that  Pearl  was  married  at  the  time  of  death  (although 
no  evidence  on  this  subject  was  produced  ])efore  the 
Trial  Court,  and  no  such  jierson  has  ever  asserted  any 
right  in  this  proceeding),  placed  himself  outside  the 
classes  of  persons  authoi'ized  b}^  law  to  object  to  the 
Final  Account  of  Greimann  as  Administi'ator,  or  to 
claim  any  portion  of  Pearl's  estate,  or  to  contest  the 
validity  of  Pearl's  Will,  or  to  seek  the  relief  prayed 
for  in  his  Amended  Petition. 

We  therefore  insist  that,  having  no  authority  to 
institute  this  suit  in  the  Probate  ('ouil  in  the  first 
place,  he  is  a  mere  interloper  and  has  no  authority 
now  to  maintain  such  suit  oi-  this  appeal. 


NO  BILL  OF  EXCEPTIONS. 

Furthermore,  the  transcript  in  this  case  is  so  irreg- 
ular, confusing,  incorrect,  and  incomplete  as  to  justify 
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a  motion  to  strike  the  same  from  the  record,  but  we 
have  refrained  from  such  course  of  action  lest  we 
deceive  ourselves  by  so  doing. 

Appellant  lias  carried  on  this  appeal  in  an  ex  parte 
mamier  and  has  failed  to  serve  on  Aj^pellee's  Attor- 
ney of  record  any  of  the  essential  appeal  papers, 
except  the  Notice  of  Appeal  (R.  46-48). 

Appellant  has  further  failed  to  secure  the  signature 
of  the  Trial  Judge  to  the  proposed  Bill  of  Exceptions 
within  the  time  allowed  by  law  or  any  valid  extension, 
all  in  gross  violation  of  law  and  the  Rules  of  the  Trial 
Court  and  of  this  Court. 

On  the  question  of  rules  to  be  observed  regarding 
time  of  settling  and  filing  Bills  of  Exception,  we  cite 
the  following: 

Buckley  v.  Verhouic,  82  Fed.  (2d)  730; 
McDonald  v.  Harding,  57  Fed.  (2d)  119; 
WaUon  V.  Southern  Pac.  Co.,  53  Fed.  (2d)  63- 

68; 
Dalton  V.  Hazelett,  182  Fed.  561; 
Dalton  V.  Gunnison,  165  Fed.  873-876 ; 
National  Veneer  Co.  v.  Langley,  29  Fed.  (2d) 

403; 
O'Brien^ s  Manual,  p.  146. 

Whatever  action,  if  any,  tliis  Court  may  take  in 
view  of  the  two  subjects  last  referred  to  its  attention, 
as  stated  by  the  Court  in  the  Walton  case  above  men- 
tioned, the  Appellant  can  not  complain  as  he  is  the 
*' author  of  his  own  misfortune." 
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CONCLUSION. 

We  again  refer  to  the  following  aspects  of  this  last 
will  and  testament  of  Pearl  in  favor  of  its  acceptance 
and  its  validity,  apparent  on  its  face : 

(a)  He  was  acting  under  apprehension  of  death 
generated  by  the  requests  made  of  him  by  the  hospital 
authorities. 

(b)  Grreimann,  tlie  main  recipient  of  his  bounty, 
was  regarded  as  his  ''nearest  of  kin." 

(c)  He,  Pearl,  was  not  afraid  that  he  would  die, 
his  words  being:  ''I  do  not  expect  to  die",  without 
suggesting  any  cause  whatever  and  thereby  implying 
death  resulting  from  all  causes. 

(d)  Grreimann  was  Pearl's  solid  friend  of  years' 
standing  and  for  whom  and  his  ''babes"  Pearl  had 
strong,  unwavering  affection. 

(e)  Pearl  liad  thirteen  years  to  reconsider  his 
action  and  did  not  revoke,  during  that  period,  n<n'  did 
he  intimate  or  suggest  in  liis  Will  that  it  was  merely 
to  be  temporary  and  not  ]>ermanent. 

The  law  does  not  favor  intestacy  and  the  general 
rule  is  that,  as  found  stated  in  syllabus  3  of  In  re 
Langer's  Estate,  281  N.  Y.  S.  SfiO : 

"Courts  do  not  incline  to  regard  a  will  as  con- 
ditional where  it  reasonably  can  be  held  that  the 
testator  was  merely  expressing  his  inducement  to 
make  it  although  the  language,  if  strictly  con- 
strued, would  express  a  condition." 
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And,  in  syllabus  5  of  the  same  case,  it  is  further  said : 
''General  rule  is  that  mere  matters  of  induce- 
ment though  phrased  conditionally  do  not  consti- 
tute a  condition  which  requires  the  rejection  of  a 
will." 

Finally,  we  respectfully  refer  this  Honorable  Court 
to  the  case  of  National  Bayik  of  Commerce  etc.  v. 
Wehrle,  20  S.  E.  (2d),  112  to  115,  where  the  case  of 
French  v.  French,  suj)ra,  is  referred  to  and  quoted 
with  approval. 

We  submit  that  the  decree  of  the  District  Court  of 
Alaska  should  be  affirmed  as  the  established  law,  that 
the  appellant  Wood  has  no  standing  in  this  Court,  and 
that  the  Will  of  Pearl  is  an  absolute  and  permanent 
Will  and  entitled  to  probate  as  such. 

Dated,  Fairbanks,  Alaska, 
November  14,  1947. 

Respectfully  submitted, 
Cecil  H.  Clegg, 

Attorney  for  Appellee. 
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No  issue  of  fact  and  only  one  question  of  law  involved 
on  this  appeal. 

Under  the  heading  "ARGUMENT,"  beginning  on  Page 
6  and  extending  to  and  including  Page  10  of  Appellee's 
Brief,  it  is  asserted  that  on  Pages  19,  20,  21,  22,  23  and 
63  of  Appellant's  Brief  appear  repeated  statements 
that  the  letter  presented  for  probate  as  the  will  of  J.  M. 
Pearl,  deceased,  states  said  Pearl's  afflictions,  the  treatment 
therefor,  the  serious  nature  thereof,  and  a  planned  opera- 
tion, which  are  untrue  and  unwarranted,  and  further 
charges  that: 

"These  absurd  repetitions  convince  that  it  is  not 
desired  by  the  Brief  of  Appellant  to  adhere  to  the  un- 
disputed facts  and  that  it  attempts  to  convey  a  wholly 
different  and  entirely  wrong  impression  from  the  facts 
in  evidence." 

In  determining  whether  this  complaint  is  well  founded, 
upon  the  soundness  of  which,  as  counsel  for  appellee  states 
on  Page  8  of  said  brief:  "ive  base  our  case  upon  the  fore- 
going analysis  of  the  language  used"  in  said  letter,  it  is  only 
necessary  to  consider  the  pertinent  language  of  the  letter 
itself  (See  Tr.  4-6).  The  pertinent  parts  of  said  letter  are 
as  follows: 

"*  *  *  I  had  supposed  that  I  would  be  quite  a  ways 
on  my  homeward  bound  journey  by  this  time  but  fate 
deals  elusively  at  times  and  handles  our  courses  and 
actions  in  a  curious  and  extremely  decisive  manner  at 
times.  /  was  discharged  on  Sept.  17th  and  expected 
to  start  home  on  the  18th  but  not  having  received  the 
desired  results  at  the  Naval  Hospital,  Judge  Wickers- 
ham  and  Dr.  Cline  head  of  the  Veterans  Bureau  stopped 
the  effect  of  my  discharge  and  I  was  put  in  Mt.  Alto 
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Hosp.  *  *  *  Well  I  am  here  and  so  much  examining 
as  I  have  gone  thru  has  nearly  worn  me  out.  Last 
Thursday  I  had  the  worst  spell  from  several  stand- 
points  that  I  have  ever  had.  The  headache,  breast- 
ache,  and  stomach  nausea,  a  resultant  of  their  co-opera- 
tive aches  were  very  severe  and  the  almost  complete 
blindness  that  came  upon  me  lasted  more  than  12  hours 
the  longest  spell  I  have  ever  had.  *  *  *  /  had  3  major 
and  several  minor  ones  at  the  Naval  hospital.  They 
did  not  understand  them  at  all  so  that  is  why  I  am  here. 
Dr.  Ballou,  who  has  my  case  in  charge,  is  a  wonderful 
man  *  *  *  he  goes  right  to  the  bottom  of  things  *  *  * 
he  is  having  me  treated  for  chronic  diarrhoea  now  but 
is  looking  after  my  eyes  every  day. 

"*  *  *  I  started  out  to  church  today  and  got  3 
blocks  on  my  way  when  the  eye  pressure  commenced 
and  I  turned  back  none  too  soon  either  for  both  the 
head  and  breast  ache  commenced  and  were  quite  severe 
when  I  arrived  back  at  the  hospital  and  jumped  into 
bed.  In  about  an  hour  the  spell  was  gone.  My  head 
still  aches  but  the  vision  dimming  is  all  gone  again. 

"We  have  to  2ive  reference  as  nearest  of  kin  to  be 
notified  in  case  of  death.  I  gave  you  my  boy,  and  in 
case  I  die  if  they  do  operate  I  bequeath  you  my  belong- 
ings and  property  all  except  $100  to  be  given  to  Robert 
Gallagher  to  help  him  in  his  education.  I  would  ask 
to  be  buried  here  in  Arlington  Cemetery.  I  do  not  ex- 
pect to  die  but  to  be  on  my  way  home  by  the  20th  of 
October  or  soon  after  as  they  are  going  right  after  rnn 
case  properly"  (Emphasis  ours). 

It  thus  appears  that  the  language  of  this  letter  fully 

(1)  details  serious  afflictions,  symptoms  and  treatment; 

(2)  that  while  Mr.  Pearl  had  been  discharged  from  the 
Naval  Hospital,  where  they  did  not  understand  the  serious 
nature  of  his  ailments,  the  heads  of  the  Veteran's  Bureau 
"^ent  Mr.  Pearl  to  the  Mount  Alto  Hospital.  Washington, 
D.C.,  for  further  examination  and  treatment;   that  they 
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were  examining  him  so  much  that  he  was  nearly  worn  out, 
and  that  he  had  just  had  the  worst  spell  from  several  stand- 
points that  he  had  ever  had;  that  the  headaches,  breast- 
aches  and  stomach  nausea  were  very  severe,  and  that  almost 
complete  blindness  had  come  upon  him  which  lasted  more 
than  twelve  hours,  the  longest  spell  he  had  ever  had;  (3) 
that  they  were  going  to  the  bottom  of  things,  and  that  he 
had  to  give  reference  of  next  of  kin  to  be  notified  in  case 
of  death,  and  that  he  gave  the  name  of  Paul  Greimann  and 
added  "and  in  case  I  die  if  they  do  operate,  I  bequeath  you 
my  belongings  and  property,"  etc.;  and  (4)  "I  do  not  ex- 
pect to  die,  but  to  be  on  my  way  home  by  the  20th  of  Octo- 
ber or  as  soon  after  as  they  are  going  right  after  my  case 
properly"  (Emphasis  ours) . 

The  fact-  that  Mr.  Pearl  believed  that  an  operation  was  im- 
pending is  too  obvious  to  warrant  further  discussion.  He  expected 
to  survive  the  operation,  but,  as  he  states,  in  the  event  they  did 
operate  and  he  did  die,  he  bequeathed  Greimann  his  belongings 
and  property.  As  the  record  shows,  hAr.  Pearl  was  not  operated 
upon  and  did  not  die  and  lived  some  thirteen  years  thereafter  and 
died  three  years  after  rejoining  his  family  in  Oklahoma. 

On  Page  8  of  Appellee's  Brief  it  is  stated  with  regard 
to  Appellant's  Brief  that  the  Brief  of  Appellant  fails  to 
disclose  any  attempt  to  study  or  to  analyze  the  language  of 
the  letter  in  question.  The  fact  is  that  in  said  Appellant's 
Brief  on  Pages  3-4  the  material  parts  of  the  said  letter  ap- 
pear; on  Pages  19-20  appears  the  specification  based  on 
said  letter  as  No.  3;  that  on  Pages  21-24  the  language  of 
the  letter  is  analyzed;  that  on  Pages  26-51  the  fact  that 
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said  letter  is  a  contingent  "if"  letter  is  fully  presented,  and 
the  further  fact  that  no  authority  construing  such  an  "if" 
letter  has  held  such  a  letter  to  be  entitled  to  probate  is 
demonstrated.  It  thus  appears  that  counsel  for  appellee 
is  mistaken  in  the  statement  that  the  pertinent  language  of 
said  letter  was  not  analyzed  in  Appellant's  said  Brief. 

The  above  contention  on  the  part  of  Appellee  that  the 
letter  presented  for  probate  herein  was  not  contingent  and 
conditioned  upon  the  death  of  its  author  as  appears  from 
Pages  6-18  of  Appellee's  Brief,  is  the  only  point  presented 
therein. 


Aufhorifies  relied  upon  by  appellee  insofar  as  in  point 
are  against-  probation  of  letter  as  a  will. 

As  supporting  the  sole  <:ontention  of  appellee  herein 
that  the  operation  of  the  letter  here  involved  as  a  will  was 
not  contingent  upon  the  death  of  its  author  as  the  result 
of  the  contemplated  operation  counsel  present  the  follow- 
ing authorities: 

The  American  Law  of  Administration,  Third  Edi- 
tion, by  Woerner,  Pages  70  and  71,  and  French  V.  French, 
14  West  Va.  458,  referred  to  therein.  The  quotation  from 
the  text  of  Worner,  in  substance  that  the  contingent  char- 
acter must  appear  from  the  will  itself  and  not  from  ex- 
trinsic evidence,  and  that  as  to  whether  it  was  the  inten- 
tion of  the  testator  to  make  the  will  contingent  is  the 
important  consideration,  correctly  states  the  general  rules 
as  is  fully  presented  on  Pages   24-36   Appellant's  Brief 
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herein;  however,  this  statement  of  the  general  rules  im- 
mediately follows  the  statement  of  the  rule  applicable  to 
the  letter  here  involved,  as  follows: 

"A  will  is  usually  absolute  in  its  provisions,  but  the 
testamentary  character  of  the  instrument  itself  may  be  made 
conditional  upon  the  happening  of  some  event,  and  is  then 
void  as  a  will  unless  such  event  happens.   *    "^    *" 

This  statement  of  the  controlling  rule  in  the  case  at  Bar 
is  supported  by  the  citations  in  note  (8)  on  said  Page  70 
of  many  of  the  cases  presented  on  Pages  24  to  5 1  of  Appel- 
lant's Brief. 

While  Woerner  refers  to  the  opinion  in  this  French 
case  as  "presenting  some  instructive  features"  the  holding 
in  said  French  case  is  not  approved  by  Woerner.  As  will 
be  later  pointed  out  counsel  for  appellee  omitted  the  "in- 
structive feature"  from  the  quotation  from  Woerner. 

The  language  of  the  will  in  this  French  case  was:  "Let 
all  men  know  hereby,  if  I  get  drowned  this  morning,  March 
8th,  1872,  that  I  bequeathe  all  my  property,  personal  and 
real,  to  my  beloved  wife,  Florence."  It  appeared  that  the 
testator,  Wm.  T.  French,  had  no  children,  and  at  his  death 
on  December  29,  1874,  some  two  years  after  the  execution 
of  the  will,  he  was  survived  by  his  widow,  Florence,  and 
his  father,  William  French.  At  the  time  the  will  was  exe- 
cuted, Florence,  his  wife,  was  the  sole  heir  of  the  testator, 
Wm.  T.  French,  under  the  then  existing  statutes  of  "DE- 
SCENT AND  Distribution";  however,  after  the  will  was 
executed,  and  prior  to  the  death  of  the  testator,  Wm.  T. 
French,  said  statute  was  amended  so  as  to  make  William 
French,  the  father  of  the  testator,  his  sole  heir. 


Reply  Brief  of  Appellant 


It  thus  appears  that  in  the  event  the  will  was  refused  probate, 
the  said  father  would  inherit  the  property  of  said  decedent  and 
not  the  widow.  As  appears  from  the  majority  opinion  in  this 
French  case,  this  fact  was  controSling  in  influencing  the  majority 
of  the  court  in  holding  that  the  will  should  be  probated,  and  in 
said  majority  opinion  the  foct  that  the  great  weight  of  authority 
was  against  the  probation  of  the  said  will  but  for  the  "peculiar 
surroundings"  in  this  "particular  case"  as  is  clearly  stated  in  the 
opinion  as  follows: 

"At  the  time  the  paper  in  controversy  in  the  case 
at  bar  was  written,  March,  1872,  under  the  law  of 
descent  and  distribution  then  in  force  the  wife  was  the 
sole  legal  heir  and  distributee  of  decedent,  there  being 
no  children  nor  their  descendants.  Code  of  West  Va., 
Chap.  78,  Sections  1,  9.  In  Lomax  Digest,  3  Vol., 
Marginal  Page  105,  it  is  stated  as  law  that  'Devises 
are  in  some  cases  void  ah  initio:  as  where  the  testator 
devises  what  the  law  already  gives,  etc.;'  'that  it  is  a 
rule  of  law  that  when  a  testator  makes  the  same  dis- 
position of  his  estate  as  the  law  would  have  done,  if 
he  had  been  silent,  the  will  being  unnecessary  is  void. 
*  *  *'  Judge  Lomax  in  the  passage  just  quoted  from 
his  work  has  reference  perhaps  to  real  estate  and  not 
personal,  but  this  I  do  not  determine.  But  the  10th 
Section  of  Chapter  77  of  the  Code  of  this  State  pro- 
vides, that  'A  will  shall  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  contrary  inten- 
tion shall  appear  by  the  will,'  and  a  will  is  ambula- 
tory and  cannot  and  does  not  take  effect  until  the 
death  of  the  testator.  In  1873  the  Legislature  of  this 
State  passed  an  Act  entitled  'An  Act  to  amend  and  re- 
enact  Section  1  of  Chapter  78  of  the  Code  of  West 
Virginia,  concerning  the  course  of  descents,'  approved 
December  22,  1873,  which  so  changed  the  law  of  de- 
scents in  the  Code,  that  on  the  death  of  the  decedent, 
he  leaving  no  child  nor  the  descendants  of  any  child, 
the  father  was  made  and  became  the  legal  heir  as  to 
the  real  estate.    This  last  named  Act  was  in  force  in 
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December,  1874,  when  William  T.  French,  the  de- 
cedent, died.  So  that  between  the  date  of  the  execution 
of  the  will  and  the  death  of  the  decedent  the  'legal  heir' 
of  the  decedent  was  changed  from  the  decedent's  wife  to 
his  father.  'If  the  law  has  made  a  change  in  heirship 
between  the  date  of  the  will  and  that  of  the  testator's 
death,  the  testator  will  be  presumed  to  have  contem- 
plated the  possibility  of  such  change,  and  to  have  used 
his  words  accordingly.'  *  *  * 

"It  seems  to  me,  if  F.  makes  and  executes  his  will 
in  due  form  of  law,  by  which  he  devises  his  estate  to 
his  wife,  who  at  the  time  of  the  execution  of  the  will 
would  have  been  his  legal  heir  if  he  had  then  died,  but 
before  the  death  of  F.  the  law  is  changed,  so  that  the 
father  at  the  time  of  his  death  is  his  legal  heir,  the  will 
should  ordinarily  in  that  case  or  a  like  case  be  held 
valid,  and  not  void  for  that  reason;  and  to  that  end,  if 
necessary,  the  court,  to  carry  out  the  intention  of  the 
decedent  and  to  avoid  intestacy,  would  and  ought  to 
presume,  if  necessary,  that  the  will  was  executed  in 
contemplation  that  the  law  might  be  changed  as  to 
heirship  before  his  death.  *  *  * 

"It  is  to  be  presumed  that  the  decedent  and  his  wife 
knew  at  the  time  said  paper-writing  was  executed,  that 
if  the  decedent  died  on  that  day  intestate,  his  wife  was 
his  sole  legal  heir  and  distributee  of  his  real  and  per- 
sonal estate.  What  then  was  the  purpose  and  object 
of  the  testator  in  executing  said  paper-writing?  Had 
he  in  so  doing  the  ammo  testanda^  How  could  that 
quiet  her  fears?  If  it  was  his  property  that  disturbed 
and  distressed  her  in  case  of  the  death  of  her  husband 
in  crossing  the  river  that  morning,  then  the  execution 
of  the  will  could  not  tend  in  the  least  to  quiet  her 
fears,  for  in  case  of  his  death  on  that  day  she  would 
have  been  entitled  by  law  to  all  his  property.  If  it 
was  danger  and  peril  to  the  life  of  her  husband  in  at- 
tempting to  cross  the  river  on  that  morning  in  the  then 
condition  of  the  river,  the  execution  of  said  paper- 
writing  could  have  given  her  no  relief  in  mind  or 
feeling,  for  it  was  no  security  against  the  danger  and 
peril  of  her  husband.  *  *  * 
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"What  was  the  motive  or  purpose  of  the  decedent 
in  executing  the  paper-writing  in  question  in  the  case 
at  bar,  regarding  him  as  a  man  of  sound  mind,  and 
considering  the  evidence  in  chief  of  Mrs.  French,  taken 
by  plaintiff,  and  the  surrounding  circumstances  and 
the  facts,  of  which  the  decedent  is  presumed  to  have 
known,  to  which  I  have  before  referred?  Can  we  con- 
clude that  the  decedent  jestingly  executed  said  paper- 
writing,  and  handed  it  to  his  wife  with  directions  to 
take  care  of  it?  To  do  so  would  be  to  so  determine 
without  sufficient  evidence  of  the  fact,  in  my  humble 
judgment.  The  acts  and  verbal  declarations  of  the 
deceased  at  the  time,  do  not  indicate  anything  like 
jest;  and  the  circumstances,  which  evidently  led  to  its 
execution,  or  were  the  reason  therefor,  were  not  such  as 
would  be  likely  to  cause  a  sane  man  to  indulge  in  a 
m^ere  jest  of  that  description  with  his  wife  distressed 
for  his  safety,  which  could  not  in  fact  have  been  con- 
sidered by  her  short  of  a  gross  insult,  as  well  as  a  source 
of  great  mortification,  for  she  is  presumed  to  have 
known  the  law  of  descents  and  distribution  as  well 
as  the  decedent.  Mrs.  French  swears  that  she  thought 
her  husband  was  in  earnest,  and  to  attribute  to  him 
the  opposite,  under  the  circumstances,  would  be  un- 
natural. 

"Can  we  consistently  and  properly  construe  said 
paper  to  be  conditional  and  contingent,  that  is  to  say, 
from  the  language  employed  in  the  said  paper-writing 
and  the  surrounding  circumstances  and  the  facts  which 
the  decedent  must  have  known,  that  it  was  the  inten- 
tion of  the  decedent  to  do  a  silly,  absurd  and  useless 
act,  an  act  without  meaning,  that  he  had  no  reasonable 
purpose  in  view,  for  if  it  is  conceded  that  the  decedent's 
purpose  in  executing  said  paper  was  that  it  should  not 
take  effect  unless  he  died  or  was  drowned  on  the  morn- 
ing of  its  execution,  then  there  is  no  escaping  the  con- 
clusion that  the  decedent  in  executing  said  paper-writ- 
ing and  delivering  it  to  his  wife  to  take  care  of  know- 
ingly, in  legal  presumption,  did  a  silly,  absurd,  use- 
less and  meaningless  act,  without  any  purpose  or  mo- 
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tive  whatever,  such  an  act  as  a  person  in  possession  of 
his  reasonable  senses  would  not  be  likely  to  do. 

"If  we  ascertain  his  intent  in  executing  said  paper- 
writing  to  have  been  to  make  an  unconditional  testa- 
ment giving  his  property  to  his  wife,  who  he  indi- 
cated to  be  the  chief  object  of  his  bounty,  at  his  death, 
then  we  determine  that  the  decedent  in  making  said 
paper-writing  did  a  reasonable  act,  such  an  act  as  a 
reasonable  man  might  well  and  consistently  do.  *  *  * 

"In  the  light  of  some  of  the  more  recent  English 
authorities  and  Virginia  cases  which  I  have  cited,  and 
the  rules  of  construction  applicable  to  such  a  case,  I  am 
of  opinion,  under  facts  and  surrounding  circumstances, 
to  which  I  have  alluded,  we  may  well  and  properly 
conclude  in  this  particular  case  with  its  peculiar  char- 
acteristics,  that  said  paper-writing  was  not  intended  by 
the  decedent  to  be  provisional  and  contingent,  but  was 
intended  by  him  to  be  absolute;  that  the  language  used 
by  the  decedent  in  the  said  paper-writing  can  in  his 
particular  case,  with  its  peculiar  surroundings,  be  rea- 
sonably interpreted  and  construed  to  mean,  that  he 
refers  to  the  calamity,  and  the  time  during  which  it 
may  happen,  as  the  reason  for  making  said  paper - 
writing,  and  not  as  the  condition  upon  which  the 
disposition  of  the  property  is  to  become  operative;  and 
that  the  will  should  be  interpreted  as  though  it  read: 
'Lest  I  get  drowned  this  morning;  or  lest  I  die  this 
morning.'  It  is  no  valid  objection  to  carrying  out  the 
obvious  intention  of  the  testator,  if  it  be  not  illegal  or 
against  good  morals,  that  it  is  strange,  or  unnatural  or 
absurd.  But  such  a  construction  will,  if  possible,  be 
adopted,  as  will  uphold  the  will,  and  bring  it  as  near 
reason  and  good  sense  as  practicable.   *   *  * 

"After  patient  and  careful  consideration  of  the  whole 
case  I  am  convinced  in  my  own  mind,  that  the  decedent 
seriously  executed  said  paper-writing,  and  that  it  was 
his  purpose  and  intent  in  so  doing  to  make  a  testa- 
ment; that  he  executed  it  ammo  testandi,  and  that  it 
was  the  intent  and  purpose  of  the  decedent  that  said 
paper-writing  should  be  his  unconditional  will  and 
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testament,  giving  to  his  wife,  Florence,  all  of  his  real 
and  personal  estate  at  his  death,  whether  natural  or 
otherwise;  and  the  court,  in  order  to  give  effect  to  the 
intention  of  the  decednt,  will  presume  that  said  paper- 
writing  was  executed  in  contemplation  of  any  change 
of  the  law  of  descents  as  to  legal  heirship  which  might 
be  and  was  made  between  the  date  of  the  said  will  and 
the  death  of  the  decedent.  *  *  *  Under  a  different  state 
of  facts  and  surrounding  circumstances  in  some  ma- 
terial aspects  I  might  have  felt  myself  bound,  under 
the  legal  authorities,  to  have  come  to  a  different  con- 
clusion. But  I  cannot  avoid  the  convictions  of  my 
mind  in  this  novel  and  peculiar  case  as  I  have  before 
stated  them.  *  *  *" 

In  a  dissenting  opinion  the  "President"  of  the  court 
points  out  the  fact  that  in  the  majority  opinion  it  is  con- 
ceded that  the  controlling  authority  is  against  the  proba- 
tion of  the  contingent  will,  and  that  the  unusual,  novel  and 
peculiar  facts  of  the  case  did  not  warrant  the  majority  in 
disregarding   said   authority   and   probating   the   will. 

It  thus  appears  that  neither  Worner,  nor  the  opinion  in  French 
y.  French,  supports  the  contention  thct  the  letter  involved  in  the 
case  at  Bar  should  be  probated  as  no  unusual,  novel  and  peculiar 
facts  exist  to  influence  the  probation  of  said  letter  in  the  face  of 
controlling  authority.  As  will  be  hereinaftter  pointed  out  all  such 
facts  in  the  case  at  Bar  are  against  the  probation  of  said  letter. 

The  further  fact  should  be  noted  that  the  quotation 
from  this  French  case  appearing  on  Page  1 1  of  Appellee's 
Brief  is  not  only  fragmentary  but  same  omits  and  stars  out 
the  above  quoted  portion  of  the  opinion  wherein  it  is  stated 
that  said  peculiar,  novel  and  unusual  facts  influenced  the 
decision  in  favor  of  the  probation  of  the  will.  This  omis- 
sion is  obviously  misleading  and  required  the  above  full 
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presentation  of  the  case  to  make  clear  the  fact  that  the 
opinion  in  this  French  case  is  not  only  not  in  point  in  sup- 
port of  the  contention  of  appellee,  but  recognizes  the  rule  to 
be  to  the  contrary,  and  that  the  said  letter  should  not  be  pro- 
bated. In  the  case  at  bar  we  are  not  concerned  with  the 
question  as  to  whether  the  said  unusual,  novel  and  peculiar 
facts  in  this  French  case  justified  the  rendition  of  the  ma- 
jority opinion  in  the  face  of  controlling  authority,  and  are 
only  concerned  with  the  fact  that  the  said  opinion  really 
holds  against  the  contention  of  appellee. 

2.  The  second  authority  cited  by  appellee  is  Eaton  V. 
Brown,  193  U.S.  411,  24  S.  Ct.  487,  48  L.  ed.  730. 
In  the  opinion  the  court  clearly  differentiates  the  provi- 
sion of  the  will  involved  from  "IF"  instruments,  such 
as  the  letter  in  the  case  at  bar,  and  cites  with  approval  the 
controlling  authority  presented  in  Appellant's  Brief  here- 
in. This  case  is  fully  presented  on  Pages  52-54  of  Appel- 
lant's Brief,  and  we  refrain  from  burdening  the  Court  with 
repetition. 

3.  In  In  re:  Boutelles  Estate,  15  N.W.  (Minn.  2d) 
506,  the  third  authority  cited  by  appellee,  no  issue  or  ques- 
tion relating  to  a  contingent  will  was  presented,  and  the 
question  was  as  to  the  scope  of  the  provision  of  the  will 
which  devised  "all  books  of  account."  In  stating  two  rules 
of  construction  the  court  held: 

"1.  In  arriving  at  what  was  in  testator's  mind 
when  he  made  his  will,  court  will  look  to  entire  con- 
tents of  will,  keeping  in  mind,  however,  that  the 
language  testator  has  chosen  is  presumed  to  express 
his  intention.  *  *  * 
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"2.  The  primary  import  of  isolated  words  may- 
be modified  or  controlled  by  testator's  dominant  in- 
tention where,  from  his  whole  will,  such  intention 
clearly  appears." 

Said  stated  rules  arc  sound  and  support  the  conten- 
tion of  appellant  herein  as  is  fully  presented  in  Appellant's 
Brief. 

4.  In  Barber  V.  Barber  (111.),  13  N.E.(2d)  257, 
the  next  authority  cited  by  appellee,  the  fact  is,  and  the 
court  held,  that  the  language  of  the  will  did  not  even  in- 
timate that  the  bequest  was  contingent  on  the  death  of  the 
testator  on  the  trip  referred  to,  and  held  to  the  contrary 
that  one  of  the  letters  clearly  states  that  until  a  will  is 
prepared  in  legal  form  and  filed  away  said  bequest  should 
be  in  full  force  and  effect.  In  the  opinion  the  court  states 
and  approves  the  principles  and  rules  relied  upon  by  ap- 
pellant and  cites  and  discusses  practically  all  the  cases  pre- 
sented in  Appellant's  Brief  and  differentiates  same  from 
the  rule  applicable  to  the  will  involved  in  the  Barber  case. 
This  case  is  fully  presented  on  Pages  56-57  of  Appellant's 
Brief  herein. 

5.  Appellee  then  cites  Vol.  1,  Section  96,  Pages  209- 
210,  Page  on  Wills  (Lifetime  Edition),  wherein  the  gen- 
eral rule  that  the  tendency  is  to  construe  wills  to  be  per- 
manent and  not  contingent  where  the  language  thereof  will 
permit.  This  is  sound  and  is  discussed  on  Pages  24-36  and 
60-62,  Appellant's  Brief.  The  statement  of  the  above  gen- 
eral rule  by  Page  is  immediately  followed  in  Section  98 
which  states  the  application  of  same  to  the  specific  Ian- 
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juage  of  a  number  of  wills,  and  that  same  had  been  held 

o  be  contingent  as  follows: 

"A  provision  'should  anything  unfortunately  hap- 
pen to  me  while  abroad,  I  wish,'  or  'If  I  die  at  sea  or 
abroad,'  or  'If  I  die  before  I  return  from  Ireland,'  or 
'I  am  going  to  town  with  my  drill  and  am  not  feeling 
good,  and  in  case  I  should  not  get  back'  or  'As  I  in- 
tend starting  in  a  few  days  for  the  State  of  Missouri, 
and  should  anything  happen  that  I  should  not  return 
alive,'  or  'I  this  day  start  for  Kentucky;  I  may  never 
get  back.  If  it  should  be  my  misfortune,'  or  'If  I  should 
not  come  to  you  again,'  or  'If  I  never  get  back  home 
I  leave  you  everything  I  have  in  the  world,'  or  'If  any- 
thing should  happen  to  me  while  in  a  hospital  for  an 
operation,'  or  'If  I  should  die  first,'  or  'In  case  I  do  not 
recover,'  or  if  anything  happened  to  testator  while  in 
Constantinople  or  on  the  ocean,  or  a  gift  to  wife  for 
life  'if  I  should  marry  *  *  *  in  case  she  shall  survive 
me'  with  a  gift  over  in  trust  'On  the  death  of  my  wife, 
in  case  I  should  marry,  if  she  survives  me.'  has,  in  each 
case,  been  held  to  make  the  will  conditional;  and  if  the 
specified  event  does  not  happen,  the  instrument  is  not  tes- 
tator's will." 

In  support  of  this  text  the  following  cases  are  cited: 

Goods  of  Porter,  L.R.   2  P.  «  D.   22,  and 

cases  cited  there; 
Lindsay  V.  Lindsay,  L.R.  2  P.  ^  D.  459; 
Parsons  Y.  Lanoe,  1  Ves.  Sr.  189  Ambl.  557; 
Magee  V.  McNeil,  41  Miss.  17  (See  Page  46. 

Appellant's  Brief; 
Morroiv's  Appeal,  116  Pa.  440,  9  Atl.  660 

(Pages  36-38,  Appellant's  Brief); 
Dougherty  V.  Dougherty,  61  Ky.    (4  Met.) 

25  (Pages  45,  47,  51,  Appellant's  Brief)  ; 
Robnett  V.  Ashlock,  49  Mo.  171   (Pages  41. 

49,  51,  Appellant's  Brief); 
Todd's  Will,  2  W.  «  S.   (Pa.)    145   (Pages 

37.  38.  39.  Appellant's  Brief); 
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Maxwell  v.  Maxwell,  60  Ky.   (3  Met.)   101 

(Pages  41,  43,  45,  Appellant's  Brief)  ; 
Walker  V.  Hibbard,  185  Ky.  795,  11  A.L.R. 

832,  215  S.W.  800  (Pages  35,  44,  45,  46. 

47,  Appellant's  Brief)  ; 
Davis  V.  Davis,  107  Miss.  245,  65  Sou.  241 

Pages  49,  50,  Appellant's  Brief) ; 
In  re  Young's  Estate,  95  Okla.  205,  219  Pac. 

100  (Pages  50-51,  Appellant's  Brief)  ; 
In  re  Poonarian's  Will,  234  N.Y.  329,   137 

N.E.  606  (Page  39-41,  Appellant's  Brief); 
Hampton  V.  Dill,  354  111.  415,  188  N.E.  419; 
Page  on  Wills,  Lifetime  Edition, 

Page  211,  Sec.  98. 

We  submit  that  Page  is  an  authority  against  the  con- 
tention of  appellee  that  the  letter  here  involved  is  entitled 
to  probation  and  strongly  supports  appellant. 

6.  Section  4639,  Compiled  Laws  of  Alaska,  1933, 
relating  to  the  construction  of  wills  simply  enacts  the  gen- 
eral rule  that  due  regard  to  the  directions  of  the  will  and 
the  direct  intent  and  meaning  of  the  testator  should  be 
had  in  all  matters  brought  before  the  court. 

7.  In  re:  Tinsley's  Will  (Iowa) ,  1  74  N.W.  4,  is  next 
cited  by  appellee  without  comment,  except  to  state  that  the 
Court  will  appreciate  its  significance  in  determining  what  is 
meant  by  the  language  used  by  Mr.  Pearl  in  the  letter  here 
involved.  The  opinion  in  this  Tinsley  case  is  presented  on 
Page  56  of  Appellant's  Brief,  and  it  appears  in  the  opinion 
therein  that  the  controlling  principles  and  rules  for  the 
construction  and  classification  of  testamentary  instruments, 
as  to  being  contingent  or  general,  presented  in  Appellant's 
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Brief  are  stated  and  approved;  however,  they  are  held  in- 
applicable in  the  Tinsley  case  for  the  reason  that  the  per- 
tinent language  used  in  the  will  only  meant  that  in  case  of 
my  death,  without  stating  a  specific  event. 

8.  The  cases  of  Wat  kins  et  al.  v.  Watkins  Admr.,  106 
S.W.  (2d)  975;  /n  re  Forquer's  Estate,  66  Atl.  92;  and 
Ferguson  V.  Ferguson,  45  S.W.  (2d)  1096,  are  cited  with- 
out comment  on  Page  15  of  Appellee's  Brief.  Same  are 
fully  discussed  on  Pages  47-48,  27-33,  28,  30,  of  Appel- 
lant's Brief,  and  do  not  support  the  contention  of  appellee. 

9.  Appellee  next  cites  In  re:  Succession  of  Gurganus, 
20  Sou.  (2d)  296,  and  makes  the  charge  that:  "Undoubt- 
edly appellant  overlooked  this  Gurganus  case  purposely.  It 
flatly  contradicts  and  overthrows  his  contention  in  this 
case."  In  this  Gurganus  case,  as  in  the  French  V.  French  case, 
supra.  Page  5,  the  quotation  in  Appellee's  Brief  from  the 
opinion  does  not  reveal  the  holding  in  the  case  or  its  ap- 
plication to  the  sole  issue  in  the  case  at  bar.  In  the  opinion 
the  court  cites  with  approval  several  of  the  leading  cases 
presented  in  Appellant's  Brief  and  which  hold  that  testa- 
mentary instruments  conditioned,  as  the  letter  in  the  case 
at  Bar,  are  contingent  and  not  entitled  to  probate,  and  di- 
rected attention  to  the  fact  that  such  language  did  not  occur 
in  the  will  presented  and  held  the  said  will  to  be  general 
in  its  nature  and  not  contingent  since  it  was  not  stated 
therein  that  the  will  was  intended  to  be  operative  only 
during  a  certain  period  or  until  a  certain  emergency  had 
passed.  After  discussing  and  approving  opinions  holding 
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that  wills  containing  language  in  legal  effect  identical  with 

the  letter  involved  in  the  case  at  Bar  were  not  entitled  to 

probate,  the  court  states: 

"We  are  presented  with  a  case  entirely  different 
from  those  cited  by  the  appellant.  In  the  present  will, 
we  find  different  language:  '*  *  *  if  anything  should 
happen  that  I  would  not  return.  I  want  my  sisters 
*  *  *  brothers,  *  *  *  to  have  what  I  own  *  *  *.' 

"Undoubtedly  the  testatrix  was  thinking  of  the  pos- 
sibility of  death  or  she  would  not  have  made  a  will. 
The  will  is  general  in  its  nature,  and  the  reason  assigned 
for  writing  the  will  is  general  in  its  nature.  It  does 
not  appear  that  it  v/as  intended  to  be  operative  only 
during  a  certain  period  or  until  a  certain  emergency 
had  passed.  The  authorities  cited  by  the  appellant  in- 
volve wills  that  clearly  show  that  they  were  intended 
to  be  operative  only  during  a  certain  period  of  time 
or  until  an  emergency  had  passed.  This  is  not  true  in 
the  present  case.  *  *  * 

"Unless  terms  of  will  show  that  it  was  intended 
to  be  contingent,  will  must  be  regarded  as  uncondi- 
tional. *  *  * 

"The  intention  of  testator  governs,  and  such  in- 
tention must  be  ascertained  from  terms  of  the  will." 

Since  it  clearly  appears  that  this  case  does  not  support 
the  contention  of  the  appellee,  and  is  not  directly  in  point 
in  support  of  the  contention  of  appellant,  and  only  in- 
directly supports  said  contention,  it  is  believed  that  counsel 
for  appellee  has  no  cause  to  charge  counsel  for  appellant 
with  ulterior  motives  in  not  citing  same. 

10,  From  McMerriman  V.  Schill  (Ohio),  140  N.E. 
600,  Appellee  quotes  the  statement  that,  in  the  absence  of 
controlling  decisions  of  the  Ohio  courts  and  there  being 
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conflict  in  the  applicable  cases  from  other  states  and  Eng- 
lish courts,  the  court  was  disposed  to  follow  the  holding 
of  the  Supreme  Court  of  the  United  States  in  Broiun  V. 
Eaton,  supra,  (Page  12  and  Pp.  52-54,  Appellant's  brief), 
because  of  the  fact  that  the  wills  presented  in  Brown  V. 
Eaton  and  in  the  McMerriman  case  were  identical  in  legal 
effect  and  did  not  specifically  show  that  the  operation  of 
same  was  contingent  on  the  happening  of  a  specifically 
stated  event,  and  the  situation  and  status  of  the  testator 
at  the  time  of  his  death  were  the  same  as  when  the  wills 
were  executed,  and  that  said  fact  was  considered  as  con- 
trolling, as  is  pointed  out  in  Appellant's  Brief  herein,  on 
Pages  57-59. 

1 1.  Appellee  then  cites,  In  re  Morris'  Estate  (Pa.) ,  2 
Atl.  761.  This  case  is  presented  on  Page  59  of  Appellant's 
Brief.  It  clearly  appears  and  the  court  in  the  opinion  states 
that  the  will  was  not  made  contingent  upon  the  occurrence 
of  a  specifically  stated  event.  In  the  letter  presented  for 
probate  in  the  case  at  Bar,  the  language  used  specifically 
limits  the  operation  of  the  bequest  to  the  occurrence  of  the 
death  of  the  testator  from  the  anticipated  operation. 

12.  Appellee,  on  Page  22  of  said  reply  brief,  cites 
Paragraphs  3  and  5  of  the  Syllabus  In  re  Langer's  Estate, 
281  N.Y.S.  866,  wherein  is  stated  the  general  rule  that 
wills  will  not  be  regarded  as  contingent  where  it  can  be 
reasonably  held  that  the  testator  was  merely  expressing 
the  inducement  to  make  the  will  and  that,  as  a  general  rule, 
mere  matters  of  inducement  do  not  constitute  a  condition 
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which  requires  the  rejection  of  the  will.  This  general  state- 
ment of  the  rule  is  sound  but  inapplicable  in  the  case  at 
Bar.  In  the  opinion,  with  regard  to  the  language  of  the 
will  involved,  it  is  stated,  "There  is  not  to  be  found  in 
it  the  statement  of  a  specific  hazard  or  of  a  specific  con- 
tingency, such  as  was  found  in  regard  to  Poonarian's  Will, 
234  N.Y.  329,  137  N.E.  606,  upon  which  contestants 
rely."  This  Langer  case  is  presented  on  Pages  59-60  of 
Appellant's  Brief  herein. 

13.  The  contention  that  Appellant,  Byron  W.  Wood, 
the  administrator  and  an  heir  to  the  estate  of  the  decedant, 
J.  M.  Pearl,  was  not  entitled  to  invoke  the  aid  of  the  said 
probate  court  is  not  sound. 

The  Amended  Petition  of  the  Appellant,  Byron  W. 
Wood,  filed  in  the  said  probate  court,  contesting  proba- 
tion of  the  said  letter  as  the  will  of  J.  M.  Pearl,  deceased, 
among  other  things,  alleged  the  following  facts  and  pro- 
ceedings, which  are  undenied,  and  which  appear  in  the 
transcript: 

( 1 )  That  the  said  Byron  W.  Wood  was  a  full 
brother  and  a  heir  to  the  estate  of  the  deceased,  J.  M.  Pearl 
(Page   10,   Transcript). 

(2)  That  said  Wood  is  the  "duly  qualified  and  act- 
ing administrator  of  the  estate  of  the  deceased  Pearl,  having 
been  appointed  by  C.  J.  Blinn,  Judge  of  the  District  Court 
of  Oklahoma  County,  on  the  31st  day  of  July,  1945.  A 
certified  copy  of  the  appointment  is  hereto  attached  marked 
Exhibit  'A'  and  made  a  part  hereof,  by  reference." 
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(3)  That,  other  than  the  property  of  the  said  de- 
cedent which  is  located  in  Oklahoma,  all  the  estate  of  said 
Pearl  consisted  of  personal  property  located  in  Alaska. 

(4)  That,  under  the  provisions  of  the  Compiled 
Laws  of  Alaska,  either  the  administrator  or  heir  of  an  estate 
may  contest  the  probation  of  a  will  purporting  to  devise 
the  property  of  the  estate. 

14.  The  contention  of  counsel  for  Appellee,  on 
Page  18  of  Appellee's  Reply  Brief,  that  the  Motion  to 
Dismiss  said  Amended  Petition  and  the  Demurrer  thereto 
of  the  Appellee,  Greimann,  which  were  filed  in  and  over- 
ruled by  the  probate  court,  was  that  Wood  "had  no  stand- 
ing in  the  probate  court"  is  likewise  unsound  for  the  rea- 
son said  Motion  to  Dismiss  and  Demurrer  were  abandoned 
on  the  trial  of  the  appeal  de  novo  in  the  District  Court  by 
the  said  Griemann,  and  same  were  not  presented  to,  con- 
sidered or  passed  upon  in  said  trial,  and  no  Motions,  De- 
murrers or  Objections  of  any  kind  or  nature,  and  no  issues 
of  fact  were  presented  on  said  trial  on  the  part  of  either 
party,  and  the  sole  question  presented  to  the  District  Court 
was  one  of  law  and  as  to  whether,  under  the  record,  the 
letter  was  or  was  not  contingent  (Pages  44-46,  Trans- 
cript). 

The  fact  should  be  noted  that  the  Brief  of  Appellee 
herein  shows  that  said  Motion  to  Dismiss  and  Demurrer 
were  not  presented  on  said  trial  in  the  District  Court.  That 
same,  on  that  account,  were  abandoned  as  elementary. 
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15.  Likewise,  the  statement  on  Page  20  of  said 
Brief  that  "the  trial  court  ignored  this  question  of  juris- 
diction in  his  opinion  and  decided  the  case  on  its  merits, 
disregarding  technicalities  in  pleadings.  If  we  have  now  a 
right  to  do  so,  we  direct  the  attention  of  this  Court  to 
that  question.  We  believe  we  have  such  right  as  it  raises 
the  question  of  jurisdiction,"  is  erroneous.  The  trial  court 
did  not  ignore  any  question  or  issue  which  arose  or  was 
presented  on  the  said  trial  which  related  to  jurisdiction  or 
otherwise,  as  appears  on  Pages  44-46  of  the  Transcript 
herein. 

16.  The  contention  that  the  fact  that  decedent,  J. 
M.  Pearl,  was  survived  by  his  wife,  in  the  event  he  died 
intestate,  left  said  wife  as  his  sole  heir  is  likewise  unsound. 
The  record  shows  that  the  decedent,  J.  M.  Pearl,  was  a 
resident  of  Oklahoma  and  had  continuously  resided  in 
Oklahoma  for  three  years  at  the  time  of  his  death,  and  that 
the  property  of  decedent,  other  than  the  property  located 
in  Oklahoma,  was  personal  property,  being  money  on  de- 
posit in  escrow.  Sections  212  and  213  of  Title  84,  O.S.A. 
1941,  control.  Said  Section  212  in  substance  provides 
that  the  property  of  an  intestate  passes  to  his  heirs,  subject 
to  the  control  and  possession  of  the  administrator  or  execu- 
tor until  distribution  is  made,  and  Section  213  of  the  same 
provides  for  succession  as  follows: 

"If  the  decedent  leave  no  issue,  the  estate  goes  one- 
half  to  the  surviving  husband  or  wife,  and  the  remain- 
ing one-half  to  the  decedent's  father  or  mother,  or,  if 
he  leave  both  father  and  mother,  to  them  in  equal 
shares;  but  if  there  be  no  father  or  mother,  then  said 
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remaining  one-half  goes,  in  equal  shares,  to  the  brothers 
and  sisters  of  the  decedent,  and  to  the  children  of  any 
deceased  brother  or  sister,  by  right  of  representation." 

Under  the  provisions  of  the  statutes  of  Alaska  (C.L. 
4400,  4429  and  4431)  executors  and  administrators  are 
entitled  to  the  possession  and  control  of  the  assets  of 
estates  and  have  the  duty  of  recovering  and  protecting  the 
property  of  the  said  estates,  paying  claims  and  distributing 
same  to  the  heirs  or  devisees.  It  thus  appears  that  the  Ap- 
pellant, Byron  W.  Wood,  is  entitled,  as  the  duly  appointed 
administrator  of  the  estate  of  the  said  J.  M.  Pearl,  de- 
ceased, to  contest  the  probation  of  the  letter  herein  involved. 

Aside  from  the  above,  as  clearly  appears  from  the  pleadings, 
proceedings  and  judgment  set  forth  in  the  transcript  herein,  no 
issue  or  question  relating  to  the  above  contention  on  the  part 
of  the  Appellee  was  pleaded,  presented  or  determined  in  the  trial 
in  the  District  Court  and  that  the  only  issue  presented  and  deter- 
mined on  said  trial  was  the  question  of  law  as  to  the  proper  con- 
struction of  the  said  letter. 

1  7.  The  purported  Bill  of  Exceptions  appearing  on 
Pages  62-73  of  the  Transcript  was  not  filed  and  presented 
in  time  and,  on  that  account,  was  not  allowed  and  signed 
and  settled  by  the  trial  court;  however,  the  sole  question 
of  law  presented  on  this  appeal  is  fully  supported  by  the 
properly  certified  transcript  herein,  aside  from  and  inde- 
pendently of  said  Bill  of  Exceptions. 

18.  Aside  from  that  fact,  counsel  for  the  Appellee,  on 
Pages  20-21,  not  only  deliberately  elects  not  to  attack  or  to 
move  to  strike  said  Bill  of  Exceptions,  but  adopts  and  refers 
to  the  evidence  incorporated  therein  and  urges  the  consideration 
of  said  evidence  as  supporting  the  Appellee's  contention   herein 
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that  said  letter  is  entitled  to  be  probated.    (See  Page  3,  under 

"Facts"  and  Page  5  under  "Pleadings  and  Proof''  of 
Appellee's  Brief.)  The  rule  is  elementary  that  where  a 
party  elects  to  recognize,  use  and  rely  upon  a  pleading  or 
document,  including  a  Bill  of  Exceptions,  in  the  presenta- 
tion or  in  the  defense  of  a  cause,  said  party  waives  the  ob- 
jection that  said  is  not  authentic  and  is  estopped  from  im- 
peaching same.  In  Sec.  1  on  Page  289  of  67  Corpus  Juris, 
waiver  is  defined  as  the  voluntary  and  intentional  relin- 
quishment or  abandonment  of  a  known  legal  right,  ad- 
vantage, or  benefit,  which,  except  for  the  acts,  which 
amount  to  a  waiver,  the  party  could  have  enjoyed.  That 
waiver  results  from  such  conduct  as  warrants  the  inference 
of  the  relinquishment  of  such  right  as  the  doing  of  an 
intentional  act  which  is  inconsistent  with  the  claiming 
of  the  right,  and  it  is  further  stated  therein  that: 

"Waiver  occurs  where  one  in  possession  of  any 
right,  either  conferred  by  law  or  by  contract,  with 
full  knowledge  of  the  material  facts,  does  or  forbears 
to  do  something,  the  doing  of  which  or  the  failure  or 
forbearance  to  do  which  is  inconsistent  with  the  right 
or  his  intention  to  rely  upon  it;  a  waiver  takes  place 
where  one  dispenses  with  the  performance  of  some- 
thing which  he  has  a  right  to  expect"  (Page  296, 
Corpus  Juris  67). 

In  Sec.  2  thereof,  Page  294,  it  is  stated: 

"Nature  of  Doctrine.  The  doctrine  of  waiver 
has  been  characterized  as  technical,  as  of  some  arbi- 
trariness. It  is  one  of  the  most  familiar  in  the  law, 
prevalent  in  ancient  as  well  as  in  modern  times  through- 
out every  branch  of  law  as  well  as  of  practice.  It  is 
presented  most  frequently  in  those  cases  which  have 
arisen  out  of  litigation  over  insurance  policies,  but  it 
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is  a  doctrine  of  general  application,  confined  to  no 
particular  class  of  cases,  extending  to  rights  and  privi- 
leges of  any  character.  *  *  *  It  has  been  said  the  doc- 
trine belongs  to  'the  family  of,'  is  of  the  nature  of,  is 
based  upon,  estoppel.  The  essence  of  waiver,  it  has 
been  stated,  is  estoppel,  and  where  there  is  no  estoppel, 
there  is  no  waiver.  'Waiver'  and  'estoppel'  are  fre- 
quently used  as  convertible." 

As  is  stated  in  Note  48,  Page  294,  said  rule  is  as 
follows: 

"A  rule  by  which,  regardless  of  absence  of  any  ele- 
ment of  estoppel  or  consideration  as  those  terms  are 
popularly  understood,  the  maxim  that  one  shall  not 
be  permitted  to  blow  hot,  then  with  advantage  to 
himself  turn  and  blow  cold,  within  limits  sanctioned 
by  long  experience  as  required  for  the  due  administra- 
tion of  justice,  has  been  prohibitively  applied." 

In  Section  10,  Page  309,  same,  it  is  stated: 

"Intention  need  not  necessarily  be  proved  by  ex- 
pressed declarations;  it  may  be  shown  by  acts  and 
conduct,  from  which  an  intention  to  waive  may  rea- 
sonably be  inferred,  as  well  as  by  words  or  declara- 
tions— oral  or  written  expressions;  *  *  *." 

The  above  texts  are  supported  by  the  citations  of 
numerous  federal  and  state  cases,  and  none  are  cited  contra. 

In  4  Corpus  Juris,  Sec.  1906,  under  Appeal  and  Error 
— "Waiver  of  Objections  to  Filing,  Settling  and  Signing 
Bills  of  Exception" — it  is  stated  that  objections  thereto 
are  waived  by  acquiescence  or  by  the  failure  to  raise  the 
objection  or  by  conduct  inconsistent  with  the  intention 
to  take  advantage  of  such  failure. 

In  4  Corpus  Juris,  Section  870,  Page  1375,  under 
the  same  headings  the  rule  is  stated  to  be  that  "objections 
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to  a  bill  of  exceptions  that  it  is  not  presented,  signed  and 
settled  within  the  time  required  by  statute,  are  allowed 
by  the  court,  may  be  waived  by  the  objecting  parties, 
acquiescence,  failure  to  object  promptly,  or  other  conduct 
inconsistent  with  the  intention  to  rely  on  the  delay." 
Certainly  said  reliance  on  said  bill  of  exceptions  by  coun- 
sel for  Appellee  in  using  the  evidence  set  forth  therein  in 
the  case  at  Bar  is  a  waiver  of  any  objections  thereto  that 
Appellee  might  otherwise  be  entitled  to  present. 

19.  The  general  statement  on  Pages  20-21,  Ap- 
pellee's Brief,  that  "the  transcript  in  this  case  is  so  ir- 
regular, confusing,  incorrect  and  incomplete  as  to  justify 
a  motion  to  strike  the  same  from  the  record,  but  we  have 
refrained  from  such  course  of  action  lest  we  deceive  our- 
selves by  so  doing,"  is  erroneous.  Counsel  points  out 
no  defects,  and  the  fact  is,  the  only  confusion  is  such  as 
might  result  from  the  fact  that  said  transcript  contains 
the  purported  Bill  of  Exceptions  which  duplicates  a  num- 
ber of  the  documents  which  are  also  set  forth  in  the  trans- 
cript and,  to  that  extent,  is  repetitious.  The  fact  is  that 
the  contents  of  the  Bill  of  Exceptions  is  the  same,  insofar 
as  it  goes,  as  the  transcript,  except  that  the  evidence  of 
Paul  Greimann,  appears  therein  on  Pages  66-73,  which 
evidence  is  accepted  and  urged  on  the  part  of  Appellee, 
as  is  set  forth  on  Pages  22-24,  supra,  this  brief. 

20.  Likewise,  the  statement  on  Page  21  of  Appellee's 
Brief  that:  "Appellant  has  carried  on  this  appeal  in  an 
ex  parte  manner  and  has  failed  to  serve  on  Appellee's  attor- 
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ney  of  record  any  of  the  essential  appeal  papers,  except  the 
Notice  of  Appeal"  (R.  46-48),  is  not  supported  by  the 
transcript.  In  addition  to  showing  the  due  service  of  Not- 
ice of  Appeal  on  Pages  46-49,  the  transcript  further  shows 
that  on  February  7,  1947,  the  Assignment  of  Error  and 
Bill  of  Exceptions  were  duly  served  on  Appellee  (Tr.  61 ) , 
and  that,  on  October  21,  1946,  counsel  for  Appellee  ac- 
cepted service  of  Notice  of  Appeal  (Tr.  11^ ,  and  that  cita- 
tion to  Appellee  and  Appellee's  attorney  to  appear,  etc., 
were  duly  served  by  the  deputy  United  States  Marshal 
(Tr.  89-90).  Counsel  for  Appellee  do  not  point  out  any 
notice  relating  to  the  appeal  herein  which  the  Appellant 
failed  to  give  Appellee,  and  the  transcript  specifically  shows 
that  all  required  notices  were  duly  served. 

The  fact  is,  the  only  irregularity  appearing  in  the  rec- 
ord of  the  proceedings  was  the  failure  of  counsel  for  Appel- 
lant to  present  the  purported  Bill  of  Exceptions  to  the  trial 
court  for  settling  and  signing  within  time,  and,  on  that 
account,  the  only  specifications  presented  by  Appellant  on 
this  appeal  relate  to  the  construction  of  the  language  of  the 
letter  presented  for  probate  and  the  unchallenged  allegations 
of  the  pleadings.  Recognition  of  the  fact  that  this  was  an 
appeal  on  the  transcript  no  doubt  influenced  counsel  for 
Appellee  to  elect  to  accept  and  adopt  as  valid  said  purported 
Bill  of  Exceptions,  to  the  end  that  the  said  evidence  of 
Appellee,  Paul  Greimann,  which  is  set  forth  in  said  Bill  of 
Exceptions  (Tr.  66-73),  might  be  presented  and  relied 
upon  by  Appellee  (see  Paragraph  18,  Pages  22-24,  supra) : 
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however,  said  evidence  of  the  Appellee,  Greimann,  only 
serves  to  corroborate  and  in  no  particular  militates  against 
the  sufficiency  and  legal  effect  of  the  language  of  the  said 
letter  and  the  pleaded  and  unchallenged  facts  which  clearly 
reveal  that  the  operation  of  the  said  letter  as  a  will  was 
contingent  on  specifically  stated  events  which  did  not  occur. 
Having  fully  presented  the  controlling  principles  and  sup- 
porting authorities  in  Appellant's  Brief  herein,  we  respect- 
fully submit  that  the  said  letter  should  be  denied  probate. 
Respectfully  submitted, 

James  R.  Eagleton, 
Hales  Building, 

Chas.  E.  McPherren. 
Perrine  Building, 
Oklahoma  City,  Oklahoma, 
Attorneys  for  Appellant. 

December,  1947. 
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Comes  now  the  appellant,  Byron  W.  Wood,  and  as 
his  petition  for  rehearing  herein,  states  that  heretofore  this 
Honorable  Court,  on  January  19,  1948,  filed  an  opinion 
and  rendered  a  judgment  and  decree  herein,  affirming  the 
judgment  and  decree  of  the  District  Court  of  the  United 
States  for  the  Territory  of  Alaska,  Fourth  District,  wherein 
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the  probation  of  a  certain  letter  as  the  will  of  J.  M.  Pearl, 
deceased,  was  affirmed.  That  said  opinion,  judgment  and 
decree  so  affirming  said  judgment  and  decree  of  the  Dis- 
trict Court,  is  erroneous  and  prejudicial  to  the  rights  of 
the  appellant,  and  that,  in  rendition  of  the  same,  the  Court 
overlooked  the  following  controlling  uncontroverted  facts 
and  applicable  principles  of  law  which  were  duly  presented 
on  the  part  of  the  appellant: 

I.    That  the  statement  in  said  opinion  is  correct  that: 

"It  appears  that  appellee,  when  a  lad  of  18  years, 
met  Pearl,  some  20  years  his  senior,  in  the  City  of 
Chicago.  They  became  friends  and  resided  together 
in  Chicago  for  three  years.  Pearl  and  appellee  then 
moved  to  Alaska  and  became  associated  in  a  garage 
business  under  the  name  of  Pearl  and  Pearl.  Appellee 
addressed  Pearl  as  'Dad';  this  form  of  salutation  was 
used  by  appellee  at  Pearl's  request  and  in  turn  Pearl 
addressed  appellee  as  'son.'  The  garage  business  part- 
nership continued  for  seven  years. 

"Because  of  illness  Pearl  journeyed  to  Washington, 
D.C.,  and  was  admitted  to  the  Veterans'  Hospital  in 
that  City.  Sometime  prior  to  September  26,  1931, 
an  order  discharging  Pearl  from  said  hospital  seems  to 
have  been  made,  but  according  to  the  letter  dated 
September  26,  1931.  written  by  Pearl  to  appellee,  said 
order  of  discharge  had  been  revoked  and  Pearl  had 
been  transferred  to  a  different  hospital  where  he  had 
undergone  a  number  of  physical  examinations.  In  the 
letter  of  September  26,  1931,  he  described  in  detail  a 
number  of  subjective  symptoms  and  concluded  the  let- 
ter in  the  words  hereinbefore  set  out.  Pearl  recovered 
his  health  and  returned  to  Alaska  where  he  remained 
until  illness  required  him  to  return  to  the  mainland 
some  ten  years  later.  He  died  July  9,  1944,  in  the 
Veterans'  Hospital  at  Muskogee,  Oklahoma.  He  left 
no  will  other  than  the  bequest  contained  in  the  said 
letter  of  September  26,  1931." 
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However,  the  Court  overlooked  the  controlling  effect 
of  the  following  uncontroverted  facts: 

1.  That  at  the  time  said  letter  was  written  Pearl  and 
Greimann  were  partners  as  to  all  their  property  and  be- 
longings and  same  was  in  the  possession  and  control  of 
Greimann,  and  in  that  situation,  the  terms  of  the  letter 
were  such  as  might  be  expected;  however,  said  partnership 
had  been  dissolved  sometime  before  Pearl  left  Alaska  and 
Pearl  and  Greimann  had  no  mutual  property  interests  for 
sometime  before  Pearl  left  Alaska  and  returned  to  Okla- 
homa. 

2.  That  four  years  before  his  death  Pearl  returned  to 
Oklahoma,  purchased  a  place  and  rejoined  his  wife  and 
brother,  Byron  W.  Wood,  and  the  relationship  between 
Pearl  and  Greimann  changed  entirely  and  communication 
between  them  during  said  four  years  consisted  of  only  one 
letter  and  post  card  and  had  entirely  ceased  sometime  before 
Pearl's  death  in  Oklahoma. 

3.  That  said  letter  was  written  some  thirteen  years 
before  the  death  of  Pearl  and,  although  he  and  Greimann 
were  together  in  Alaska  for  approximately  nine  years  after 
Pearl's  return  to  Alaska,  before  Pearl  departed  for  Okla- 
homa, said  letter  was  never  referred  to  or  discussed  by 
either,  and  the  assumption  must  be  that  same  was  for- 
gotten. 

4.  That  Greimann,  the  recipient  of  the  letter,  after 
learning  of  the  death  of  Pearl  in  Oklahoma,  did  not  insti- 
tute proceedings  to  probate  said  letter  as  the  will  until  he 
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had  concluded  that  the  said  brother,  Byron  \V.  Wood, 
in  Oklahoma,  did  not  intend  to  claim  his  estate.  This 
failure  evidences  the  fact  that  Greimann  did  not  regard 
the  letter  as  an  unconditional  will  (see  Tr.  66-73,  herein). 


II.     In  the  opinion  the  Court  further  concludes: 

"Appellant  repeatedly  makes  reference  to  an  im- 
pending operation  in  support  of  his  argument  that  the 
bequest  was  contingent  upon  decedent's  recovery  from 
an  operation,  if  performed,  but  as  we  read  the  record 
such  a  statement  finds  no  support  therein.  We  find 
in  the  record  no  reference  that  an  operation  had  been 
advised  or  contemplated  by  attending  physicians.  We 
think  the  reference  to  an  operation  came  into  the  mind 
of  Pearl  because  he  considered  it  the  only  agency  which 
might  cause  death  after  the  thought  of  death  was  sug- 
gested by  the  request  of  the  hospital  authorities  to  give 
the  name  of  the  nearest  of  kin  to  be  notified  in  case 
of  death.  Naturally  that  request  brought  to  mind  the 
necessity  of  providing  for  disposition  of  his  estate.  He 
thought  of  appellee  over  all  of  those  bearing  a  blood 
relationship.  His  thoughts  were  not  of  a  brother  in 
Oklahoma  but  of  'Dear  (Boy)  Paul.'  That  associa- 
tion of  appellee  and  Pearl  had  been  such  that  it  is 
logical  to  conclude  that  Pearl  desired  appellee  to  be 
the  recipient  of  his  property  at  his  death,  no  matter 
when  it  occurred  or  in  what  manner  occasioned." 

While  it  is  true  that  the  said  letter  in  specific  terms 
does  not  refer  to  an  expected  operation,  it  does  in  detail 
state  the  most  serious  symptoms  and  condition  of  its  author 
and  that  the  physicians  and  surgeons  were  going  to  the 
bottom  of  things  and  had  requested  him  to  give  references 
to  his  next  of  kin  in  case  of  death.  Certainly,  in  this  situa- 
tion, as  the  Court  states  in  the  opinion,  naturally  Pearl 
Also  reasonably  he  thought  of  his  partner  and  partnership 
contemplated  an  operation  and  that  death  might  result. 


Petition  for  Rehearing 


business  in  Alaska,  and  the  most  natural  and  reasonable 

course  in  this  crisis  was  to  write  the  letter  and  explain  his 

critical  situation  and  desires  as  follows: 

"We  have  to  give  reference  as  nearest  of  kin  to  be 
notified  in  case  of  death.  I  gave  you  my  boy,  and  in 
case  I  die  if  they  do  operate  I  bequeath  you  my  belong- 
ings and  property  all  except  $100.00  to  be  given  to 
Robert  Galligher  to  help  him  in  his  education.  I  would 
ask  to  be  buried  here  in  Arlington  Cemetery.  /  do  not 
expect  to  die  but  to  be  on  my  way  home  by  the  20th 
'  of  October  or  soon  after  as  they  are  going  right  after 
my  case  properly"  (Tr.  5  and  6). 

The  fact  is  most  respectfully  suggested  that  the  use  of 
language  better  calculated  to  express  the  belief  that  an 
operation  was  impending  is  hardly  possible. 

It  is  also  true  in  that  most  critical  situation  he  thought 
of  Greimann,  his  partner,  as  to  the  ownership  of  all  his 
property  and  business  and  who,  in  the  case  of  an  opera- 
tion and  resulting  death,  would  have  the  task  of  carrying 
on.  It  is  his  desire  that,  in  the  contingency  of  an  opera- 
tion and  resulting  death,  and  consequent  failure  to  return 
to  Alaska,  that  Greimann  have  his  property  and  bury  him 
in  Arlington;  however,  as  he  states  therein: 

'7  do  not  expect  to  die  but  to  be  on  my  way  home 
by  the  20  th  of  October  or  soon  after  as  they  are  going 
right  after  my  case  properly." 

Frankly,  we  respectfully  urge  that  the  contingency 
could  hardly  be  more  clearly  stated. 

It  is  true  that  the  association  of  Pearl  and  Greimann, 
both  socially  and  in  partnership  business,  at  the  particular 
time  of  the  said  critical  emergency,  during  which  said  letter 
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was  written,  impelled  Pearl  to  conditionally  bequeath  to 
Greimann  his  said  property  so  owned  in  partnership,  only, 
as  Pearl  specifically  states  therein,  "in  case  I  die  if  they 
do  operate."  Holding  in  mind  the  precarious  physical  con- 
dition of  Pearl  at  the  time,  his  belief  that  an  operation  was 
impending,  his  fear  that  he  would  not  survive  to  return 
to  Alaska,  and  his  business  situation,  the  writing  of  such 
letter  to  his  then  associate  and  partner  in  preparation  for 
such  contingency  was  most  natural.  The  applicable  rule 
as  to  such  letters  in  the  nature  of  holographic  wills,  being 
usually  of  a  temporary  nature,  is  to  consider  all  the  facts 
and  circumstances  existing  at  the  time  the  letters  are  written, 
and  subsequently  occurring  changes  in  the  relationship  and 
attitude  of  the  parties,  in  determining  as  to  whether  the 
operation  of  same  as  wills  should  be  permanent  or  con- 
tingent (see  Pages  24-51,  appellant's  brief  herein  for  pre- 
sentation of  all  the  points  herein). 

Considering  this  simple  and  clearly  contmgent  lang- 
uage, it  is  evident  the  Court's  conclusion  that  Pearl  thereby 
meant  "appellee  to  be  the  recipient  of  his  property  at  his 
death,  no  matter  when  it  occurred  or  in  what  manner  it  oc- 
curred," resulted  from  the  Court's  overlooking  the  follow- 
ing settled  and  applicable  rules: 

"(1)  Where  the  word  'if  is  used  in  a  testamentary 
instrument,  as  in  the  case  at  Bar,  to  introduce  a  spe- 
cifically stated  condition  or  event,  the  word  must  be 
held  to  mean  'in  that  case'  and  to  express  the  condition 
or  event  which  must  arise  or  occur  as  a  condition  pre- 
cedent to  the  operation  of  the  instrument  as  a  will" 
(see  Pages  36-51,  brief  of  appellant  herein). 
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(2)  Where,  as  in  the  case  at  Bar,  the  language  of  the 
testamentary  instrument  is  plain  and  clear,  both  in  its  ex- 
pression and  in  its  meaning,  the  application  of  rules  of 
construction  is  unnecessary  (see  Pages  60-61,  brief  of  ap- 
pellant herein).  There  is  no  suggestion  or  contention  and 
none  are  warranted  that  the  language  of  the  letter  is  in  any 
degree  uncertain  or  ambiguous  in  its  meaning.  No  reason, 
legal  or  otherv/ise,  appears  for  eliminating  by  construction 
the  specific  contingencies  in  the  language,  "in  case  I  die  if 
they  do  operate,  I  bequeath  you  my  property,  etc."  It  is 
urged  that  said  conclusion,  in  the  face  of  such  clear  contin- 
gent words,  to  be  absolute  and  unconditional  is  erroneous. 
To  justify  this  conclusion  of  the  Court  the  words,  "in  case 
I  die  if  they  do  operate,"  must  have  been  for  some  reason 
stricken.  Since  the  bequest  could  not  operate  until  after 
death,  same  must  have  been  considered  surplusage. 

(3)  In  the  opinion,  the  Court  further  states: 

"In  speaking  of  the  operation  Pearl  was  merely 
speaking  of  the  circumstances  which  induced  him  to 
make  the  testamentary  disposition.  In  so  construing 
the  language  of  the  letter  we  are  in  accord  with  the 
tendency  of  the  courts  to  construe  similar  language  as 
the  reason  for  executing  a  will  rather  than  as  a  pre- 
cedent to  its  validity  if  such  a  construction  can  reason- 
ably be  made"  (Page  on  Wills,  Lifetime  Edition,  Vol. 
1,  Sec.  96,  Pp.  209,  210). 

It  is  true  that  in  Sec.  96,  Page  on  Wills,  it  is  in  sub- 
stance stated  that  the  tendency  is  to  treat  the  statement  of 
circumstances  which  induced  the  making  of  a  testamentary 
disposition  as  the  reason  for  executing  the  will  rather  than 
as  a  precedent  to  its  validity  where  such  construction  does 
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not  do  violence  to  the  clear  meaning  of  the  language  em- 
ployed; however,  Page  clearly  states  the  rule  to  be  that 
the  clear  meaning  of  the  language  used  must  control  (see 
Pages  13-15,  appellant's  reply  brief  herein  where  Page 
and  other  authorities  are  presented). 

That  in  so  construing  the  language  of  the  letter,  which 
is,  "in  case  I  die  if  they  do  operate,  I  bequeath  you, 
etc."  to  be  "merely  speaking  of  the  circumstances  which 
induced  him  to  make  the  testamentary  disposition"  the 
Court  overlooked  the  controlling  fact  that  such  language 
specifically  states  that  the  bequest  is  "in  case  I  die  if  they 
do  operate,"  which  is  a  specifically  stated  condition  and 
not  a  reference  to  a  mere  inducement. 

That  in  so  construing  said  language  the  Court  over- 
looked the  fact  that  said  events,  being  the  operation  and 
resulting  death,  are  so  clearly  stated  as  the  reason  for  the 
letter  and  the  bequest  is  so  clearly  made  contingent  upon 
said  events,  and  same  are  so  interrelated  and  dependent, 
that  the  operation  of  the  letter  is  conditioned  upon  the 
happening  of  the  specifically  stated  events.  Such  is  the 
holding  of  all  the  authorities  (Reference  is  made  to  Pages 
24-54,  appellant's  brief  herein,  where  said  rule  is  fully 
presented  with  supporting  authorities). 

(4)    In  the  opinion  herein,  the  Court  further  states: 

"Furthermore  such  a  construction  follows  the  rule 
that  intestacy  is  not  favored." 

While  the  general  rule  is  that  intestacy  is  not  favored, 
it  is  also  a  well  recognized  rule  that  where,  as  in  the  case 
at  Bar,   the  language  of   the  testamentary  instrument  is 
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plain  and  clear,  both  in  its  expression  and  in  its  meaning, 
the  application  of  rules  of  construction  is  unnecessary  (see 
cases  cited  and  presented  on  Pages  61-62,  appellant's  brief 
herein) . 

Further,  such  presumption  has  no  application  to  the 
case  at  Bar,  in  that  the  same  applies  only  where  the  ques- 
tion is  as  to  whether  or  not  all  of  the  property  of  the  estate 
is  devised  and  not  as  to  whether  the  language  of  the  instru- 
ment is  or  is  not  contingent,  and  has  no  application  as 
against  the  presumption  that  the  author  of  the  letter  did  not 
intend  to  disinherit  his  legal  heirs.  Sec.  1 147,  Page  95,  69 
C.J.,  cited  in  the  opinion,  supports  the  above  statement. 
The  clear  and  unambiguous  language  of  the  letter  leaves 
no  toe-hold  for  construction  or  presumption.  The  con- 
tingent language  "in  case  I  die  if  they  do  operate  I  bequeath 
you"  could  possibly  have  but  one  meaning. 

(5)    In  the  opinion  herein  the  Court  further  states: 

"Instances  of  wills  containing  words  of  clear  con- 
dition, if  literally  construed,  which  were  none-the-less 
held  to  be  absolute  and  valid  are": 

In  re:  Kayser's  Estate  (Pa.  Orph.), 

38  Burkes  205; 
In  re:  Fouquer's  Estate   (Pa.),   66  Atl.  92: 
Eaton  V.  Brown,  193  U.S.  411, 

24  S.  Ct.  487,  48  L.  ed.  730. 

In  so  stating  that  the  wills  involved  In  said  obove  cases  con- 
tained words  of  clear  condition,  if  litsrofly  construed,  the  Court 
overlooked  the  controlling  fact  in  each  case  that  the  language 
involved  therein  did  not  refer  to  the  stated  events  as  specific 
contingencies  or  conditions  precedent  to  the  operation  of  the 
instruments  as  wiBIs,  as  does  the  language  presented  in  the  case 
at  Bar. 
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In  re:  Kayser's  Estate,  supra,  the  language  is: 

"In  case  something  should  happen  to  me  before  I 
have  a  chance  to  see  Mr.  Trexler,  this  is  my  last  will 
and  testament." 

Obviously,  this  was  not  the  expression  of  a  specific  con- 
tingency that  if  he  did  see  Trexler  the  will  was  inoperative 
and  the  holding  of  the  court  was  that  the  language  used 
did  not  specifically  make  death  before  the  testator  had  a 
chance  to  see  Mr.  Trexler  as  a  condition  precedent  to  its 
operation. 

In  re:  Fouquer's  Estate,  supra,  the  pertinent  language 

was: 

"Should  anything  befall  me  while  away  or  that  I 
should  die,  then,  in  that  event,  all  my  estate,  etc." 

That  such  language  contained  no  specific  statement  that 
the  will  should  not  be  operative  unless  something  should 
befall  the  testator  or  that  he  should  die  on  the  trip,  is  evi- 
dent and  was  the  conclusion  in  the  opinion.  The  facts  and 
holdings  in  this  case  are  fully  presented  on  Pages  30-34 
of  Appellant's  Brief,  and  it  appears  from  the  opinion  there- 
in that  same  is  against  the  contention  of  appellee  and 
supports  that  of  appellant. 

In  Eaton  v.  Brown,  supra,  the  pertinent  language  is: 

"I  am  going  on  a  journey  and  may  not  ever  return. 
If  I  do  not,  this  is  my  last  request." 

Same  does  not  specifically  state  that  failure  to  return  was 
a  specific  precedent  contingency  to  the  operation  of  the 
will,  as  did  the  pertinent  language  in  the  case  at  Bar  make 
death  from  the  expected  operation  such  condition  preced- 
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ent.    This  Eaton  case  is  fully  presented  on  Pages  52-54, 

Appellant's  Brief  herein,  and  when  the  language  presented 

in  the  Eaton  case  and  in  the  case  at  Bar  is  carefully  analyzed, 

and  the  authorities  and  reasoning  in  the  Eaton  case  applied 

to  the  language  involved  in  the  case  at  Bar,  it  will  be  clear 

that  the  Eaton  case  supports  appellant's  contention.    Some 

of  the  pertinent  reasoning  in  this  Eaton  case  is  as  follows: 

"There  is  no  doubt  either  of  the  danger  in  going 
beyond  the  literal  and  grammatical  meaning  of  the 
words.  The  English  courts  are  especially  and  wisely 
careful  not  to  substitute  a  lively  imagination  of  what 
a  testatrix  would  have  said  if  her  attention  had  been 
directed  to  a  particular  point  for  what  she  has  said  in 
fact.  On  the  other  hand,  to  a  certain  extent,  not  to 
be  exactly  defined,  but  depending  on  judgment  and 
tact,  the  primary  import  of  isolated  words  may  be 
held  to  be  modified  and  controlled  by  the  dominant 
intention,  to  be  gathered  from  the  instrument  as  a 
whole." 

We  should  bear  in  mind  that  the  contingency  ex- 
pressed in  the  letter  in  the  case  at  Bar  was  not  in  the  na- 
ture of  "isolated  words."  The  contingency  expressed  was 
the  "dominant  intention."  On  the  other  hand,  the  lang- 
uage used  is  clear  and  specific  and  "unmodified"  and  "in 
case  I  die  if  they  do  operate,  I  bequeath  you,"  etc. 

In  this  opinion,  it  is  further  stated: 

"We  need  not  consider  whether,  if  the  will  had 
nothing  to  qualify  these  words,  it  would  be  impossible 
to  get  away  from  the  condition.  But  the  two  gifts 
are  both  of  a  kind  that  indicates  an  abiding  and  un- 
conditioned intent — one  to  a  church,  the  other  to  a 
person  whom  she  called  her  adopted  son.  The  unlikeli- 
hood of  such  a  condition  being  attached  to  such  gifts 
may  be  considered.  Skipworth  V.  Cabell,  19  Gratt. 
758,  783.    And  then  she  goes  on  to  say  that  all  she 
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has  is  her  own  hard  earnings  and  that  she  proposes 
to  leave  it  to  whom  she  pleases.  This  last  sentence  of 
self-justification  evidently  is  correlated  to  and  imports 
an  unqualified  disposition  of  property;  not  a  disposi- 
tion having  reference  to  a  special  state  of  facts  by 
which  alone  it  is  justified  and  to  v/hich  it  is  confined. 
If  her  failure  to  return  from  the  journey  had  been  the 
condition  of  her  bounty — an  hypothesis  which  is  to 
the  last  degree  improbable  in  the  absence  of  explana- 
tion— it  is  not  to  be  believed  that  when  she  came  to 
explain  her  will  she  would  not  have  explained  it  with 
reference  to  the  extraordinary  contingency  upon  which 
she  made  it  depend  instead  of  going  on  to  give  a  reason 
which,  on  the  face  of  it,  has  reference  to  an  uncondi- 
tioned gift." 

It  thus  appears  that  the  Court  in  this  Eaton  case  bot- 
tomed its  conclusion  on  considerations  presented  in  the 
will  other  than  the  above  quoted  language,  while  in  the 
case  at  Bar  there  are  no  such  considerations  and  the  lang- 
uage is  specific  and  contingent. 

In  the  opinion  in  the  Eaton  case  the  court  discusses 

some  of  the  leading  cases  as  follows: 

"It  is  to  be  noticed  further  that  in  the  more  import- 
ant of  the  other  cases  relied  on  by  the  appellees  the 
language  or  circumstances  confirmed  the  absoluteness 
of  the  condition".  For  instance,  'my  wish,  desire  and 
intention  now  is  that  if  I  should  not  return   (which 

1  will,  no  preventing  Providence).'  Todd's  Will,  2 
Watts.  "(6  S.  145.  There  the  language  in  the  clearest 
way  showed  the  alternative  of  returning  to  have  been 
present  to  the  testator's  mind  when  the  condition  was 
written,  and  the  will  was  limited  further  by  the  word 
'now.'     Somewhat  similar  was  Porter's  Goods,  L.R. 

2  Prob.  y  Div.  22,  where  Lord  Penzance  said,  if  we 
correctly  understand  him,  that,  if  the  only  words  ad- 
verse to  the  will  had  been  'should  anything  unfortun- 
ately happen  to  me  while  abroad,'  he  would  have 
held  the  will  conditional.  See  Mayd's  Goods,  L.R.  6 
Prob.  Div.  17.  19." 
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From  this  discussion  if-  is  evident  that  the  Court  in  the 
Eaton  case,  had  the  language  been  that  presented  in  the  case 
ot  Bar,  would  certainly  have  held  that  his  letter  was  contingent. 

In  this  Eaton  case  the  Court  closes  the  opinion  with 

the  statement: 

"It  hardly  is  worthwhile  to  state  them  at  length, 
as  each  case  must  stand  so  much  on  its  own  circum- 
stances and  words." 

That  the  concluding  above  quoted  statement  in  this 
opinion  is  also  presented  in  Appellant's  Brief  herein,  and 
the  Court's  attention  is  respectfully  directed  to  the  fact  that 
no  authority,  rule  of  construction,  or  presumption  is  re- 
quired to  clarify  the  meaning  of  such  simple  English  words 
as  "in  case  I  die  if  they  do  operate,  I  bequeath  you"  etc., 
OS  in  the  letter  here  involved.  Neither  contingency  so 
clearly  expressed  can  fairly  be  discarded. 

The  appellant  most  respectfully  but  earnestly  urges 
that,  in  reaching  the  conclusion  that  the  pertinent  lang- 
uage, "in  case  I  die  if  they  do  operate,  I  bequeath  you," 
etc.,  does  not  express  contingencies  as  a  condition  preced- 
ent to  the  operation  of  the  letter  as  a  will,  the  Court 
erred  and  violated  the  above  stated  principles  of  law  and 
the  controlling  rule  that  the  Court,  under  the  guise  of  con- 
struing an  instrument,  will  not  write  a  new  will,  and  the 
clear  and  unambiguous  language  used  by  the  testator  in 
the  instrument  must  control,  and  the  Court  must  not  con- 
strue that  language  so  as  to  cause  same  to  express  what 
the  testator  did  not  intend  (see  Pages  61-62,  appellant's 
brief  herein). 
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Wherefore,  appellant  prays  the  Court  to  grant  a  re- 
hearing herein. 

James  R.  Eagleton, 
Hales  Building; 

Charles  E.  McPherren, 
708-709  Perrine  Building, 
Oklahoma  City  2,  Oklahoma. 
Counsel  for  Appellant. 

February,  1948. 


Certificate 

James  R.  Eagleton  and  Charles  E.  McPherren,  counsel 
of  record  for  appelant,  hereby  state  and  certify  that  in  our 
judgment  the  above  petition  for  rehearing  in  the  above 
cause  is  well  founded  and  that  same  is  not  filed  for  delay. 

James  R.  Eagleton, 


Charles  E.  McPherren, 
Counsel  for  Appellant, 


February,  1948. 
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In   the   District    Court   of   the   United    States 

for  the  Southern  District  of  California 

Northern  Division 

In  Bankruptcy  No.  4818 

In    Proceedings    for    Confirmation    of    a    Plan    of 
Composition  of  Bond  Indebtedness 

In  the  Matter  of 

MERCED  IRRIGATION  DISTRICT, 

Debtor. 

INTERLOCUTORY  DECREE 

The  petition  of  Merced  Irrigation  District  for 
confirmation  of  a  plan  of  composition  of  its  bond 
indebtedness  heretofore  came  on  duly  and  regularly 
for  hearing  before  this  Court,  said  Irrigation  Dis- 
trict appearing  hy  its  counsel,  C.  Ray  Robinson, 
Hugh  K.  Landram  and  Stephen  W.  Downe}^,  and 
objectors  appearing  by  counsel  as  follows:  Messrs. 
Freidenrich  &  Selig  and  Kirkbride  &  Wilson, 
appearing  for  Claire  S.  Strauss;  Messrs.  Brobeck, 
Phleger  &  Harrison,  appearing  for  Florence  Moore, 
et  a] ;  Messrs.  tum  Suden  and  tum  Suden  appear- 
ing for  Minnie  Rigby  and  Richard  tum  Suden  as 
executors,  etc.  of  the  estate  of  Wm.  A.  Lieber; 
Hugh  K.  McKevitt,  Esq.,  appearing  for  Pacific 
National  Bank  of  San  Francisco;  Charles  L.  Chil- 
ders,  Esq.,  appearing  for  West  Coast  Life  Insur- 
ance Company;  Clark,  Nichols  &  Eltse  appearing 
for  Mary  E.  Morris;  Chase,  Barnes  &  Chase,  Esqs., 
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appearing  for  R.  D.  Crowell  and  Belle  Crowell  and 
Coburn  Cook,  Esq.,  appearing  for  Milo  W.  Bekins, 
et  al.  Thereupon  the  Court  proceeded  to  hear  [2} 
the  allegations  and  j^roofs  in  support  of  said  peti- 
tion and  plan  of  composition  and  all  matters  and 
things  pleaded  and  offered  to  controvert  the  facts 
in  said  petition  and  in  opposition  to  said  plan  of 
composition.  The  said  petition  and  said  matters 
and  objections  having  been  duly  and  fully  heard 
and  argued  and  the  hearing  as  to  all  parties  having 
been  concluded  and  the  matter  duly  submitted  to 
the  Court  by  and  on  behalf  of  all  parties,  and  the 
Court  having  considered  all  objections  to  said  peti- 
tion and  said  plan  of  composition  and  having  filed 
herein  a  memorandum  setting  forth  its  conclusions 
with  respect  to  the  facts  and  the  law  and  having 
made  and  entered  its  written  Findings  of  Fact  and 
Conclusions  of  law  in  addition  to  those  set  forth 
in  said  memorandum  and  having  found  and  now 
finding  as  follows,  to-wit: 

1.  That  petitioner,  Merced  Irrigation  District, 
is  an  irrigation  district  duly  formed,  organized  and 
existing  under  and  by  virtue  of  the  provisions  of 
the  California  Irrigation  District  Act  of  the  State 
of  California  and  said  District  is  an  eligible  peti- 
tioner within  the  terms  and  meaning  of  Public  No. 
302  enacted  by  the  Seventy-fifth  Congress  and 
Approved  August  16,  1937  (now  designated  as 
Chapter  IX  of  the  Bankruptcy  Act  of  the  United 
States)  and  that  the  petition  herein  was  filed  pur- 
suant to  the  provisions  of  said  Act  approved 
August  16,  1937. 
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2.  That  petitioner  is  located  wholly  in  the 
County  of  Merced,  in  the  Southern  Judicial  District 
of  California,  Northern  Division,  and  within  the 
territorial  jurisdiction  of  this  court;  that  proof  of 
due  publication  and  mailing  of  the  notice  of  credi- 
tors heretofore  ordered  by  this  Court  has  been  duly 
filed;  that  such  notice  was  first  duly  published  as 
required  by  law  and  the  order  of  this  Court,  and 
that  copies  thereof  were  duly  mailed  to  each  of  the 
creditors  at  their  last  known  postoffice  addresses 
at  least  sixty  (60)  days  before  the  date  fixed  for 
hearing  and  as  required  by  law  and  this  court.  That 
notice  has  been  duly  and  regularly  given  in  time, 
form  and  manner  as  required  by  law  and  this  Court 
and  that  said  petition  was  duly  and  regularly  con- 
tinued from  time  to  time  until  Monday  the  21st 
day  of  November,  1938,  at  10  o'clock  a.m.  of  said 
day  when  said  petition  and  all  objections  thereto 
came  duly  and  regularly  on  for  hearing  and  were 
heard. 

3.  That  the  filing  of  the  petition  herein  was 
authorized  by  proper  resolution  duly  passed  and 
adopted  by  the  Board  of  Directors  of  petitioner 
prior  to  the  filing  thereof  and  that  the  fees  required 
by  the  act  hereinbefore  mentioned  were  duly  paid. 

4.  That  petitioner,  Merced  Irrigation  District, 
is  insolvent  and  unable  to  meet  its  debts  as  they 
mature  and  desires  to  effect  a  plan  of  composition 
of  its  outstanding  bond  indebtedness.  That  peti- 
tioner did  heretofore  duly  adopt  such  plan  of  com- 
position and  that  said  plan  of  composition  is  set 
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fortli   in   the    petition    herein    and    is    as    follows, 
to-wit : 

"That  outstanding  bonds  of  said  district  in  the 
total  principal  sum  of  Sixteen  Million,  One  Hun- 
dred Ninety  thousand  Dollars  ($16,190,000.00),  with 
all  interest  coupons  appurtenant  thereto  and  right 
to  interest  due  on  said  bonds  as  of  July  1,  1933, 
and  subsequently  thereto,  be  retired  by  the  pay- 
ment in  cash  for  each  bond  of  a  sum  equal  to  51.501 
cents  for  each  dollar  of  principal  amount  thereof. 
If  any  bond  be  presented  with  any  appurtenant 
interest  coupon  maturing  on  or  before  July  1,  1934, 
missing,  there  shall  be  deducted  from  the  amount 
payable  thereon  44.78  cents  for  each  dollar  of  the 
face  amount  of  such  missing  coupon,  and  if  any 
bond  be  presented  with  any  appurtenant  unpaid  in- 
terest coupon  maturing  subsequent  [4]  to  July  1, 
1934,  missing,  there  shall  be  deducted  from  the 
amount  payable  thereon  a  sum  equal  to  the  full 
face  value  of  such  missing  coupon;  provided,  how- 
ever, that  where  deductions  are  made  on  account 
of  missing  coupons  and  thereafter  such  missing 
coupons  are  presented,  there  shall  be  paid  to  the 
holder  thereof  an  amount  equal  to  the  sums  which 
were  originally  deducted  from  the  sum  paid  on 
account  of  such  bonds  to  which  such  coupons  apper- 
tained. That  such  payment  be  made  out  of  a  loan 
of  Eight  Million  Three  Hundred  Thirty-eight 
Thousand  Eleven  and  90/lOOths  Dollars  ($8,338,- 
011.90)  heretofore  authorized  and  allocated  for  that 
purpose  by  the  Reconstruction  Finance  Corpora- 
tion, an  agency  of  the  United  States  of  America 
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to  or  for  the  benefit  of  the  Merced  Irrigation  Dis- 
trict. That  to  evidence  said  loan  Merced  Irrigation 
District  issue  and  deliver  its  refunding  bonds  in 
the  principal  sum  of  Eight  Million  Three  Hundred 
Thirty-eight  Thousand  Eleven  and  90/lOOths  Dol- 
lars ($8,338,011.90)  to  said  Reconstruction  Finance 
Corporation  and  accept  in  exchange  for  all  or  any 
part  thereof,  on  the  basis  aforesaid,  such  bonds  of 
petitioner  held  or  purchased  by  said  Reconstruc- 
tion Finance  Corporation,  to  the  end  that  the  dis- 
trict will  reduce  its  outstanding  bond  indebtedness 
from  the  principal  sum  of  Sixteen  Million  One 
Hundred  Ninety  Thousand  Dollars  ($16,190,000.00) 
to  the  principal  sum  of  Eight  Million  Three  Hun- 
dred Thirty-eight  Thousand  Eleven  and  90/lOOths 
Dollars  ($8,338,011.90)  bearing  interest  at  the  rate 
of  four  per  cent  (4%)  per  annum.  [5] 

*'The  district,  therefore,  l)y  such  plan  of  com- 
position proposes  and  offers  the  holders  of  its  out- 
standing bonds  cash  equal  to  51.501  cents  for  each 
dollar  of  principal  amount  of  said  bonds  upon  sur- 
render of  such  bonds  and  all  interest  coupons  and 
right  to  interest  appurtenant  thereto  which  matured 
or  became  due  July  1,  1933,  and  subsequently 
thereto." 

That  the  plan  of  composition  as  offered  by  the 
petitioner  herein  is  fair,  equitable  and  foi'  the  best 
interests  of  its  creditors  and  does  not  discriminate 
unfairly  in  favor  of  or  against  any  creditor  or 
creditors  or  class  of  creditors;  that  the  plan  of 
composition  complies  with  the  provisions  of  Section 
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83,  Chapter  IX  of  the  Bankruptcy  Act  of  the 
United  States,  and  all  of  the  provisions  of  Public 
No.  302  enacted  by  the  Seventy-fifth  Congress,  ap- 
23roved  August  16,  1937.  That  before  the  filing  of 
the  petition  herein,  said  plan  of  composition  was 
accepted  and  approved  in  writing  by  or  on  behalf 
of  creditors  of  petitioner  owning  and  holding  more 
than  ninety  per  cent  (90%)  of  the  aggregate 
amount  of  claims  of  all  classes  affected  by  such 
plan,  excluding,  however,  claims  owned,  held  or 
controlled  by  petitioner;  that  all  amounts  to  be 
paid  by  petitioner  for  services  or  expenses  incident 
to  the  composition  have  been  fully  disclosed  and 
are  reasonable  and  that  the  offer  of  the  plan  and 
its  acceptance  are  in  good  faith  and  petitioner  is 
authorized  by  law  upon  confirmation  of  the  plan 
to  take  all  action  necessary  to  carry  out  the  terms 
thereof. 

5.  That  prior  to  the  filing  of  the  petition  herein 
the  Reconstruction  Finance  Corporation,  an  agency 
of  the  United  States,  pursuant  to  contract  with 
petitioner,  purchased  at  the  composition  rate  afore- 
said, and  ever  since  has  owned,  held  and  controlled 
and  [6]  now  owns,  holds  and  controls,  over  90% 
of  the  outstanding  bond  indebtedness  of  said  Dis- 
trict, to-wit,  the  Reconstruction  Finance  Corpora- 
tion now  owns,  hold  and  controls  approximately 
Fourteen  Million  Seven  Hundred  Two  Thousand 
Dollars  ($14,702,000.00)  principal  of  the  outstand- 
ing Sixteen  Million  One  Hundred  Ninety  Thousand 
Dollars    ($16,190,000.00)    principal   bond   indebted- 
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ness  of  said  District.  That  said  Reconstruction 
Finance  Corporation  is  a  creditor  of  petitioner  in 
the  amount  of  the  full  face  value  of  said  bonds 
so  owned,  held  and  controlled  by  it.  That  there 
are  no  bonds  owned,  held  or  controlled  by  said  peti- 
tioner district.  That  before  the  filing  of  the  petition 
herein,  said  Reconstruction  Finance  Corporation, 
in  writing,  accepted  the  plan  of  composition  here- 
inbefore set  forth  and  its  acceptance  is  attached 
to  the  petition  herein. 

6.  That  all  of  the  allegations  and  averments 
set  forth  in  said  petition  for  confirmation  of  the 
plan  of  composition  of  bond  indebtedness  are  true; 
and  that  all  the  denials  of  said  petition  set  forth 
in  the  answers  of  objectors  are  untrue. 

7.  That  heretofore  on  the  18th  day  of  April, 
3935,  petitioner  herein  filed  in  this  Court  a  petition 
for  debt  readjustment  under  and  pursuant  to  an 
Act  of  Congress  approved  May  24,  1934,  Chapter 
345,  and  designated  as  Sections  78,  79  and  80  of 
the  Bankruptcy  Act  of  the  United  States.  That 
by  said  proceeding  petitioner  sought  to  confirm  a 
plan  of  readjustment  of  its  bond  indebtedness  under 
which  the  holders  thereof  would  receive  $515.01  for 
cacli  $1000  bond  and  interest  coupons  due  July  1, 
1933  and  subsequently  thereto.  That  thereafter  on 
tlie  4th  day  of  March,  1936,  judgment  was  entered 
by  the  above  Court  confirming  said  plan  of  read- 
justment. That  thereafter  an  a]>]>eal  to  the  Ignited 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit was  taken   from  said  judgment   in   said   i^ro- 
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ceeding  by  certain  of  the  objectors  here  represented. 
That  before  said  appeal  could  be  heard  and  before 
the  record  on  appeal  was  prepared  or  printed,  the 
United  States  Supreme  Court  on  May  25th,  1936, 
in  Ashton  v.  Cameron  County  Water  Improvement 
District,  298  U.  S.  513,  adjudged  the  congressional 
legislation  pursuant  to  which  said  proceeding  was 
commenced  and  prosecuted,  to-wit,  said  Act  of  Con- 
gress approved  May  24,  1934,  Chapter  345  and 
designated  as  Sections  78,  79  and  80  of  the  Bank- 
ruptcy Act  of  the  United  States  to  be  unconstitu- 
tional. Thereafter  on  March  16,  1937,  appellants 
in  said  proceeding  filed  a  motion  in  the  United 
States  Circuit  Court  of  Appeal  for  the  Ninth  Cir- 
cuit praying  that  the  printing  of  the  record  on 
appeal  be  dispensed  with  and  that  the  cause  be 
advanced  on  the  calendar  and  submitted  and  that 
an  order  be  made  forthwith  reversing  the  decree 
with  directions  to  dismiss  the  cause  on  the  ground 
that  jurisdiction  of  the  District  Court  to  render 
said  decree  depended  altogether  on  the  Act  of  Con- 
gress held  to  be  unconstitutional  by  the  United 
States  Supreme  Court  as  aforesaid,  and  that  the 
District  Court  had  no  jurisdiction  to  render  the 
decree  appealed  from.  Thereafter  on  the  12th  day 
of  April,  1937,  the  United  States  Circuit  Court  of 
Appeals  granted  said  motion  and  pursuant  thereto 
reversed  the  decree  of  the  District  Court  and  by 
mandate  directed  this  court  to  dismiss  the  entire 
case  (89  Fed.  (2d)  1002)  and  thereafter  petition 
for  certiorari  was  denied  by  the  Supreme  Court 
of  the  United  States   (302  U.  S.  709).  The  court 
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iinds  that  said  proceeding  so  dismissed  was  based 
upon  a  law  wholly  null  and  void  and  which  con- 
ferred no  jurisdiction  upon  the  court  [8]  and  that 
there  was  no  judgment  on  the  merits  in  said  pro- 
ceeding. The  court  finds  that  the  proceeding  now 
before  this  court  is  based  upon  an  entirely  different 
law  and  one  which  does  confer  jurisdiction  upon 
the  court,  and  that  petitioner  herein  is  not  barred 
in  this  proceeding  by  res  adjudicata  or  otherwise. 

8.  The  court  finds  that  on  the  27th  day  of 
July,  1937,  and  prior  to  the  enactment  of  Public 
No.  302  enacted  by  the  Seventy-fifth  Congress  and 
approved  August  16,  1937  (now  designated  as 
Chapter  IX  of  the  Bankruptcy  Act  of  the  United 
States),  petitioner  herein  brought  a  proceeding  in 
the  Superior  Court,  County  of  Merced,  State  of 
California,  under  the  terms  of  an  act  of  the  legis- 
lature of  the  State  of  California  passed  in  1937  and 
therein  designated  as  "Irrigation  District  Refinanc- 
ing Act"  Statutes  of  California,  1937,  Chapter  24. 
That  in  and  by  said  proceeding  petitioner  sought 
the  benefits  of  said  act  with  respect  to  a  plan  of 
readjustment  of  its  bond  indebtedness  under  which 
outstanding  bonds  of  consenting  bondholders  would 
be  retired  by  payment  of  $515.01  for  each  $1000 
principal  amount  and  interest  due  July  1,  1933,  and 
subsequently,  and  pursuant  to  which,  if  and  when 
said  plan  should  be  confirmed  ])v  the  court  the 
bonds  of  non-consenting  Ijondholders  would  be  con- 
demned and  their  value  fixed  as  in  said  act  ])ro- 
vided.  That  thereafter  a   hearing   upon   said   ])lan 
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was  held  by  the  court  as  provided  by  Section  8 
of  said  Irrigation  District  Refinancing  Act  and 
certain  of  the  objectors  here  represented  objected 
to  the  plan  and  appeared  in  opposition  thereto.  That 
thereafter  on  March  10,  1938,  Albert  F.  Ross, 
Judge  of  the  Superior  Court  presiding,  announced 
that  he  was  prepared  to  enter  an  interlocutory 
judgment  pursuant  to  Section  8  of  said  Irrigation 
District  Refinancing  Act  and  directed  that  Find- 
ings and  such  interlocutory  judgment  be  prepared 
by  petitioner  pursuant  to  said  Section  8.  That  no 
findings  or  interlocutory  judgment  have  been  pre- 
pared, signed  or  entered  and  nothing  further  has 
been  done  in  said  proceeding.  That  said  action 
pending  in  the  State  Court  does  not  prejudice  or 
bar  the  commencement,  maintenance  or  prosecution 
of  this   proceeding. 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed  that  the  plan  of  composition  as  proposed 
and  presented  and  contained  in  said  petition  be 
and  the  same  is  hereby  confirmed  and  approved. 

That  all  of  the  outstanding  bonds  and  other 
indebtedness  of  petitioner  that  are  affected  by  the 
plan,  as  set  forth,  itemized  and  enumerated  in  the 
petition  in  this  cause,  are  of  one  and  the  same  class, 
are  payable  without  preference  out  of  funds  de- 
rived from  the  same  source  or  sources,  and  are 
hereby  allowed  as  obligations  of  the  petitioner, 
whether  presented  or  not,  and  that  the  several 
holders  thereof  are  entitled  to  participate  ratably 
in  the  distribution  of  the  funds  in  accordance  with 
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the  plan  of  composition  and  the   decrees   of  this 
couit  as  hereinafter  provided. 

That  in  order  to  provide  the  funds  necessary  to 
pay  the  incidental  expenses  and  to  pay  for  the 
outstanding  bonds  of  the  petitioner  as  contemplated 
by  the  plan  of  composition  aforesaid  and  the  orders 
of  this  court,  petitioner  is  hereby  authorized  forth- 
with to  duly  issue  and  sell  its  refunding  bonds  to 
the  Reconstruction  Finance  Corporation  in  amounts 
required  to  pay  such  incidental  expenses  and  to 
pay  the  sum  equal  to  51.501  cents  on  the  dollar  of 
the  principal  amount  of  its  outstanding  bonds  (not 
purchased  by  the  Reconstruction  Finance  Corpora- 
tion), and  to  repay  the  Reconstruction  Finance 
Corporation  the  money  expended  by  it,  to-wit: 
51.501  cents  on  the  dollar  on  the  principal  amount 
of  [10]  the  outstanding  bonds  purchased  by  it. 
That  the  old  bonds  so  purchased  by  the  Recon- 
struction Finance  Corporation  will  thereupon  be 
cancelled  and  returned  to  petitioner  and  that  each 
and  all  of  said  refunding  bonds  so  issued  and  sold 
by  the  petitioner  to  the  Reconstruction  Finance 
Corporation,  as  provided  herein,  are  hereby  de- 
clared to  be  valid  obligations  of  such  district  and 
shall  not  at  any  time  be  affected  by  the  plan  of 
composition,  or  these  proceedings. 

That  during  the  pendency  of  these  proceedings 
the  Reconstruction  Finance  Corporation  is  author- 
ized to  purchase  from  the  holders  thereof  any  of 
the  outstanding  bonds  of  petitioner  upon  the  fol- 
lowing terms  and  conditions,  to-wit:   The   Recon- 
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struction  Finance  CorxDoration  to  pay  the  sum  of 
51.501  cents  on  each  dollar  of  the  principal  amount 
of  the  outstanding  bonds,  paying  nothing  on  inter- 
est, and  deducting  from  said  amounts  for  missing 
coupons  as  provided  in  this  decree  for  payment 
of  the  outstanding  bonds  by  the  disbursing  agent. 
That  when  purchased,  as  provided  in  this  para- 
graph, the  old  bonds  shall  be  delivered  to  the 
Reconstruction  Finance  Corporation  and  held  by 
it  as  security  for  the  funds  furnished  hj  it  for 
such  purpose,  with  interest  thereon  at  ^'yc  per 
annum,  until  such  time  as  it  receives  from  peti- 
tioner its  refmiding  bonds  for  such  disbursements 
and  interest,  or  petitioner  may  pay  such  interest 
and  deliver  bonds  for  the  principal. 

That  the  petitioner  within  sixty  (60)  days  from 
the  time  this  decree  becomes  final,  or  such  addi- 
tional time  as  the  Judge  may  allow,  set  aside  and 
deposit  in  trust  with  the  Treasurer  of  Merced  Irri- 
gation District,  who  is  hereby  appointed  as 
disbursing  agent  of  this  court,  the  sum  necessary 
to  pay  the  holders  of  its  outstanding  bonds,  other 
than  bonds  which  shall  have  been  purchased  by  the 
Reconstruction  Finance  Corporation  as  herein 
provided  51.501  cents  on  the  dollar  of  the  unpaid 
principal  amount  thereof,  excluding  all  interest 
due  or  to  become  due  and  vdiich  matured  July  1, 
1933,  and  subsequently  thereto,  and  the  holders  of 
said  bonds  be  and  they  ai'e  hereby  required  to 
deposit  said  bonds  with  all  unpaid  interest  coupons 
attached  with  the  disbursing  agent  before  pajTuent 
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is  made  as  herein  provided;  that  if  any  bonds  are 
so  deposited  with  any  unpaid  interest  coupons  due 
on  or  before  July  1,  1934,  missing,  the  disbursing 
agent  shall  make  a  deduction  from  the  amount  to 
be  paid  therefor,  a  sum  equal  to  44.78  cents  for 
each  dollar  of  the  face  amount  of  such  missing 
coupons,  and  if  any  bond  be  presented  with  any 
unpaid  interest  coupons  maturing  after  July  1, 
1934,  missing,  deductions  shall  be  made  from  the 
amount  to  be  paid  therefor  equal  to  the  full  face 
value  of  the  missing  coupons.  In  ease  any  deduc- 
tions are  made  on  account  of  missing  coupons,  and 
such  coupons  are  afterwards  deposited  within  the 
time  prescribed  by  this  decree,  there  shall  be  paid 
to  the  holder  of  such  missing  coupons  the  amount 
deducted  therefor;  that  when  pa\Tnents  shall  have 
been  made  for  the  old  bonds  and  coupons  as  pro- 
vided in  the  plan  of  composition  and  this  decree, 
the  disbursing  agent  shall  mark  said  bonds  and 
coupons  so  paid  "Cancelled"  and  return  them  to 
the  petitioner. 

That  in  the  event  any  of  the  old  bonds  and 
interest  coupons  are  not  surrendered  to  the  dis- 
bursing agent  within  sixty  (60)  days  after  receipt 
by  such  agent  of  the  money  with  which  to  retire 
the  same,  or  such  additional  time  as  the  judge  may 
allow,  then  the  proportionate  sum  to  which  the 
holders  thereof  may  be  entitled  under  the  plan  of 
composition,  and  tenns  of  this  decree,  shall  be  paid 
by  the  disbursing  agent  to  the  clerk  of  this  court 
as  Registrar,  and  thereafter  paid  l)y  him  to  the 
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holders  of  such  bonds  in  [12]  accordance  with  the 
provisions  of  this  decree  and  such  further  decrees 
of  this  court  as  made  in  reference  to  the  payment 
of  such  bonds. 

That  the  clerk  of  this  court  shall  cause  to  be 
published  in  the  Merced  Sun-Star  and  The  Wall 
Street  Journal,  Pacific  Coast  Edition,  newspapers 
published  in  Merced  and  San  Francisco,  respec- 
tively, for  two  successive  issues  notice  to  the  holders 
of  the  outstanding  bonds  of  the  petitioner  directing 
every  holder  thereof  to  deposit  any  and  all  bonds 
of  the  petitioner  with  the  disbursing  agent  within 
the  sixty  (60)  day  period  above  provided  or  there- 
after with  the  clerk  of  this  court  for  payment  in 
accordance  with  this  decree  or  be  forever  barred 
from  claiming  or  asserting  as  against  petitioner 
or  any  individually  owned  property  located  within 
petitioner  district  or  the  owners  thereof  any  claim 
or  lien  arising  out  of  said  bonds ;  provided,  however, 
that  nothing  contained  herein  shall  preclude  the 
Reconstruction  Finance  Corporation  from  asserting 
its  rights  and  claims  under  the  old  bonds  so  pur- 
chased by  it  to  the  extent  and  amount  so  expended 
in  acquiring  the  same,  with  interest  thereon  at  the 
rate  of  4%  per  anum,  until  petitioner  shall  have 
delivered  to  the  Reconstruction  Finance  Corpora- 
tion its  refunding  bonds  in  form  satisfactory  to 
said  Reconstruction  Finance  Corporation  in  the 
aggregate  principal  amount  equal  to  the  money  so 
expended  in  acquiring  such  old  bonds,  with  interest. 

That  after  the  expiration  of  sixty  (60)  days  from 
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the  date  of  receipt  of  the  funds  to  carry  out  the 
terms  of  the  plan  of  composition  and  retire  the 
outstanding  indebtedness  as  provided  in  such  plan, 
the  disbursing  agent  shall  make  full  and  complete 
report  to  this  court  for  confirmation,  including  an 
itemized  statement  of  all  receipts  and  disburse- 
ments together  with  a  list  of  old  bonds  outstanding 
at  the  time  of  such  report,  showing  serial  number 
of  and  amount  of  each  outstanding  unpaid  bond. 

That  any  and  all  holders  of  the  outstanding  bond 
indebtedness  of  petitioner  district  be  and  are  hereby 
enjoined,  pending  the  entry  of  final  decree  herein, 
from  attempting  the  enforcement  or  collection  of 
any  claim,  judgment  or  lien,  by  legal  proceedings  or 
otherwise,  which  they  may  have  against  petitioner 
or  against  any  of  the  lands  situated  within  peti- 
tioner district  and  held  by  individuals. 

Dated:    February   21,    1939,   at    1:05   p.m. 

/s/  PAUL   J.   McCORMICK, 
Judge.  [14] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT  (UNDER  RULE  73). 

Notice  is  hereby  given  that  West  Coast  Life  In- 
surance Company,  a  corporation;  Pacific  National 
Bank  of  San  Francisco,  a  national  banking  associa- 


Merced  Irrigation  District  17 

tion;  Mary  E.  Morris;  R.  D.  Crowell;  Belle  Crow- 
ell;  Claire  S.  Strauss;  Minnie  E.  Rigby  as  Execu- 
trix, and  Richard  turn  Suden  as  Executor,  of  the 
Last  Will  of  William  A.  Lieber,  Alias,  Deceased; 
Florence  Moore;  American  Trust  Company  as  trus- 
tee under  a  certain  agreement  between  R.  S.  Moore 
and  American  Trust  Company  dated  December  15, 
1927;  Crocker  First  National  Bank,  as  trustee  un- 
der a  certain  agreement  between  Florence  Moore 
and  Crocker  First  Federal  Tmst  Comj)any,  dated 
December  15,  1937;  Milo  W.  Bekins  and  Reed  J. 
Bekins  as  trustees  appointed  by  the  will  of  Mar- 
tin Bekins,  deceased;  Milo  W.  Bekins  and  Reed  J. 
Bekins  as  trustees  appointed  by  the  will  of  Kath- 
erine  Bekins,  deceased;  Reed  J.  Bekins;  Cooley 
Butler;  Chas.  D.  Bates;  Lucretia  B.  Bates;  Edna 
Bicknell  Bagg;  John  D.  Bicknell  Bagg;  Mary  B. 
Cates;  Nancy  Bagg  Eastman;  Charles  C.  Bagg; 
Horace  B.  Cates ;  Barker  T.  Cates;  Mary  Edna 
Cates  Rose;  [16]  Mildred  C.  Stephens;  N.  O.  Bow- 
man; W.  H.  Heller;  Fannie  M.  Dole;  James  Ir- 
vine; J.  C.  Titus;  Sam  J.  Eva,  V/illiam  F.  Booth, 
Jr.,  George  N.  Keyston,  George  W.  Pracy,  H.  T. 
Harper,  and  George  B.  Miller  as  trustees  of  Cogs- 
well Polytechnical  College ;  Tulocay  Cemetery  Asso- 
ciation, a  corporation;  Percy  Griffin;  Emogene 
Cowles  Griffin;  D.  Lyle  Ghirardelli;  A.  M.  Kidd; 
Grayson  Dutton;  Frances  N.  Shanahan;  Stephen 
.  H.  Chapman;  Edith  O.  Evans;  J.  Ofelth;  Dante 
Muscio;  I.  M.  Green;  E.  J.  Greenhood;  Julia  Sun- 
derland; Lily  Sunderland;  Florence  S.  Ray;  Joseph 
S.  Ray;  Amelia  Kingsbaker;  S.  Lachman  Company, 
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a  corporation;   Sue  Lachman;   Sophia  Mackenzie 
Nettie  Mackenzie;  R.  J.  McMullen;  J.  R.  Mason 
Gilbert  Moody;  William  Payne;  G.   H.  Pearsall 
Alice  B.   Stein;   Shemian   Stevens;   E.   G.    Soule 
Margaret  B.  Thomas;  Isabella  Gillett  and  Effie  Gil- 
lett  Newton  as  executrices  of  the  estate  of  J.  N. 
Gillett,  deceased ;  Theo.  F.  Theime ;  Fletcher  G.  Fla- 
herty ;  Frances  V.  Wheeler ;  Miriam  H.  Parker ;  Ap- 
phia  Vance  Morgan;  First  National  Bank  of  Po- 
mona; George  F.  Covell;  Ahna  H.  Woore;  George 
Habenicht;  Seth  R.  Talcott;  Adolph  Aspegren;  J. 
H.  Fine;  Mrs.  J.  H.  Fine;  F.  F.  G.  Harper;  and 
W.  S.  Jewell,  creditors  of  Merced  Irrigation  Dis- 
trict and  respondents  in  this  cause  hereby  appeal 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  Interlocutory  Decree  entered  in  this 
action  on  February  21,  1939,  the  same  being  the 
Interlocutory  Decree  entered  after  the  hearing  upon 
the  plan  of  composition  and  from  the  whole  thereof. 

Dated:     March  28th,  1939. 

/s/  CHAS.  L.  CHILDERS, 

Attorney  for  West  Coast  Life 
Insurance  Company. 
/s/  HUGH  McKEVITT, 

Attorney  for  Pacific  National 
Bank  of  San  Francisco. 
CLARK,  NICHOLS  &  ELTSE. 
/s/  By  GEORGE  CLARK, 

Attorneys  for  Mary  E.  Morris. 
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CHASE,  BARNES  &  CHASE. 
/s/  By  LUCIUS  F.  CHASE, 

Attorneys  for  R.  D.   Crowell 
and  Belle  Crowell. 

/s/  DAVID  FREIDENWICH, 
Attorney  for  Claire  S. 
Strauss. 

/s/  PETER  TUM  SUDEN, 
Attorney  for  Minnie  E.  Rigby  as  Executrix,  and 
Richard  tinn  Suden  as  Executor,  of  the  Last 
Will  of  William  A.  Lieber,  Alias,  Deceased. 

BROBECK,  PHLEGER  &  HAR- 
RISON. 

/s/  By  EVAN  HAYNES, 
Attorneys  for  Florence  Moore;  American  Trust 
Company  as  trustee  under  a  certain  agreement 
between  R.  S.  Moore  and  American  Trust  Com- 
pany dated  December  15,  1927;  Crocker  First 
National  Bank,  as  trustee  under  a  certain  agree- 
ment between  Florence  Moore  and  Crocker 
First  Federal  Trust  Company,  dated  Decem- 
ber 15,  1937. 

/s/  W.  COBURN  COOK, 
Attorney  for  Milo  W.  Bekins  and  Reed  J.  Bekins 
as  trustees  appointed  by  the  Will  of  Martin 
Bekins;  deceased;  Milo  W.  Bekins  and  Reed 
J.  Bekins  as  trustees  appointed  by  the  Will  of 
Katherine  Bekins,  deceased;  Reed  J.  Bekins; 
Cooley  Butler;  Chas.  D.  Bates;  Lucretia  B. 
Bates;  Edna  Bicknell  Bagg;  John  D.  Bicknell 
Bagg;  Mary  B.  Cates;  Nancy  Bagg  Eastman; 
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Charles  C.  Bagg;  Horace  B.  Cates;  Barker  T. 
Gates ;  Mary  Edna  Cates  Rose ;  Mildred  C.  Ste- 
phens; X.  O.  Bowman;  W.  H.  Heller;  Fannie 
M,  Bole;  James  Irvine;  J.  C.  Titus;  Sam  J. 
Eva,  William  F.  Booth,  Jr.,  George  N.  Key- 
ston,  George  W.  Praey;  H.  T.  Harper,  and 
George  B.  Miller  as  trustees  of  Cogswell  Poly- 
technical  College;  Tulocay  Cemetery  Associa- 
tion, a  corporation;  Percy  Griffin;  Emogene 
Cowles  Griffin;  [18]  D.  Lyle  Ghirardelli;  A.  M. 
Kidd;  Grayson  Button;  Frances  N.  Shanahan; 
Stephen  H.  Chapman;  Edith  O.  Evans;  J. 
Ofelth;  Bante  Muscio;  I.  M.  Green;  E.  J. 
Greenhood;  Julia  Simderland;  Lily  Sunder- 
land; Florence  S.  Ray;  Josejih  S.  Ray;  Ame- 
lia Kingsbaker;  S.  Lachman  Company,  a  cor- 
poration; Sue  Lachman;  Sophia  Mackenzie; 
Nettie  Mackenzie;  R.  J.  McMullen;  J.  R.  Ma- 
son; Gilbert  Moody;  William  Payne;  G.  H. 
Pearsall;  Alice  B.  Stein;  Sherman  Stevens; 
E.  G.  Soule;  Margaret  B.  Thomas;  Isabella 
Gillett  and  Effie  Gillett  Newton  as  executrices 
of  the  estate  of  J.  N.  Gillett,  deceased;  Theo  F. 
Theime;  Fletcher  G.  Flaherty;  Frances  V. 
Wheeler;  Miriam  H.  Parker;  Apphia  Vance 
Morgan;  First  National  Bank  of  Pomona; 
George  F.  Covell;  Alma  H.  Woore;  George 
Habenicht;  Seth  R.  Talcott;  Adolph  Aspe- 
gren;  J.  H.  Fine;  Mrs.  J.  H.  Fine;  F.  F.  G. 
Harper;  and  W.  S.  Jewell. 

Copies  mailed  to  Stephen  H.  Bowney,  C.   Ray 
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Robinson,   Hugh   Landran,   Attorneys   for   Debtor, 
and  to  Reconstruction  Finance  Corp.    3/30/39. 

E.  L.  S.  [19] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  PROPOSED  FINAL 
DECREE 

Comes  now  J.  R.  Mason,  one  of  the  creditors  of 
the  above  named  District,  and  states  that  he  has 
through  courtesy  of  counsel  received  a  copy  of  the 
proposed  Final  Decree,  Discharge  and  Order  Set- 
tling Report  and  Account  of  Disbursing  Agent  here- 
in and  objects  to  the  proposed  Final  Decree  and  to 
the  proposed  draft  thereof  in  the  following  respects : 

1.  Said  creditor  objects  to  that  part  of  the  pro- 
posed Final  Decree  which  provides  a  period  or 
time  limit  of  twelve  months  for  presentation  of  out- 
standing old  obligations  to  the  Clerk  of  this  Court 
as  Registrar  for  payment  pursuant  to  the  Plan  of 
Composition,  and  objects  to  any  time  limit  for  such 
presentation  becoming  a  part  of  the  Final  Decree, 
and  objects  to  that  part  of  the  Final  Decree  which 
would  bar  from  participating  in  the  Plan  of  Com- 
position if  not  presented  within  a  period  of  twelve 
months,  or  any  period  of  time. 

2.  Objects  to  that  part  of  the  proposed  Final 
Decree  which  provides  that  holders  of  outstanding 
bonds  are  permanently  [21]  or  otherv/ise  restrained 
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or  enjoined  from  asserting  any  claim  or  demand 
against  the  petitioner  or  property  situated  therein 
or  the  owTiers  thereof. 

Dated:     July  9,  1941. 

W.  COBURN  COOK, 

Attorney  for  J.  R.  Mason,  Ob- 
jecting Creditor. 

[Endorsed]:     Filed  July  10,  1941.  [22] 


[Title  of  District  Court  and  Cause.] 

FINAL  DECREE,  DISCHARGE  AND  ORDER 
SETTLING  REPORT  AND  ACCOUNT  OF 
DISBURSING  AGENT 

The  petition  of  Merced  Irrigation  District  for 
Final  Decree,  Discharge  and  Order  Settling  Report 
and  Account  of  Disbursing  Agent  came  on  duly  and 
i-egularly  to  be  heard  on  Friday  the  11th  day  of 
July,  1941,  at  the  hour  of  10  o'clock  A.M.  in  ac- 
cordance witli  Order  heretofore  duly  made  herein 
setting  said  petition  for  hearing  and  it  appearing 
that  due  and  proper  notice  has  been  given  in  ac- 
cordance with  law  and  the  order  of  court  heretofore 
made  herein  of  the  hearing  of  said  petition,  and 
evidence  both  oral  and  documentary  having  been  ad- 
duced and  all  persons  interested  having  been  heard 
in  connection  with  said  matter,  and  it  further  ap- 
pearing that  each  and  eveiy,  all  and  singular,  the 
allegations  of  said  petition  are  true;  and  it  further 
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appearing  that  all  matters  and  things  set  forth  in 
the  report  and  account  of  E.  E.  Neel  as  [23]  dis- 
bursing agent  and  which  report  was  filed  herein  on 
June  2,  1941,  are  true  and  correct  and  that  the  said 
E.  E.  Neel  has  faithfully  discharged  all  obligations 
as  disbursing  agent; 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed : 

1.  That  the  receipts  and  disbursements  by,  and 
all  other  official  acts  of,  E,  E.  Neel,  as  disbursing 
agent  herein,  be  and  the  same  are  hereby  approved 
and  confirmed  and  the  duties  of  said  E.  E.  Neel  as 
disbursing  agent  are  hereby  terminated  and  his  lia- 
bility thereunder  is  forever  discharged. 

2.  That  the  sum  of  $54,506.95  paid  to  the  Clerk 
of  this  Court  as  Registrar  herein  by  said  disburs- 
ing agent  be  disbursed  by  the  Registrar  for  the  pur- 
pose of  taking  up  and  retiring,  in  accordance  with 
the  plan  of  composition  approved  in  this  cause,  such 
remaining  outstanding  old  obligations  of  petitioner 
as  are  affected  by  the  plan  of  composition  and 
which  may  be  presented  to  the  Registrar  for  that 
purpose  within  the  period  of  twelve  months  from 
the  date  hereof.  That  all  such  obligations  so  pre- 
sented and  retired  forthwith  cancelled  and  returned 
to  petitioner  by  the  Registrar.  That  all  such  out- 
standing old  obligations  of  petitioner  which  are  not 
so  presented  to  the  Registrar  within  twelve  months 
from  the  date  hereof  shall  be  forever  barred  from 
participating  in  the  plan  of  composition  or  in  the 
funds  held  by  said  Clerk  as  Registrar.    That  upon 
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the  expiration  of  the  period  of  twelve  months  from 
the  date  hereof  the  Clerk  of  this  Court  shall  forth- 
with turn  over  to  petitioner,  Merced  Irrigation  Dis- 
trict, Merced,  California,  the  balance,  if  any,  then 
remaining  in  the  Registry  of  the  Court  after  de- 
ducting all  lawful  charges  of  said  clerk.  That  said 
balance,  if  any,  shall  be  used  by  petitioner  in  the 
payment  of  its  new  refinancing  bonds  called  '*  Sec- 
ond Refunding  Issue"  hereafter  referred  to  or  the 
interest  thereon.  [24] 

3.  That  except  as  provided  in  paragraph  2  here- 
of, all  the  old  bonds  and  other  obligations  of  peti- 
tioner affected  by  the  plan  of  composition  approved 
herein  whether  heretofore  surrendered  and  cancelled 
or  remaining  outstanding  and  by  whomsoever  held 
are  hereby  cancelled  and  annulled.  That  the  hold- 
ers of  said  bonds  be  and  they  are  hereby  perma- 
nently and  forever  restrained  and  enjoined  from 
asserting  any  claim  or  demand  whatsoever  thereon 
as  against  petitioner  district  or  its  officers  or  against 
the  property  situated  therein  or  the  owners  thereof. 

4.  That  the  new  or  Refunding  Bonds  of  said  dis- 
trict called  "Second  Refunding  Issue"  in  the  sum 
of  $7,000,000.00  issued  to  effectuate  the  plan  of 
composition  approved  in  this  cause,  shall  not  in  any 
way  be  adversely  affected  by  these  proceedings  or 
by  any  order,  judgment  or  decree  made  or  entered 
herein. 

5.  That  petitioner  has  made  available  within  the 
time  and  manner  prescribed  by  the  interlocutory 
decree  herein  all  money  and  consideration  to  be  de- 
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livered  to  creditors  under  the  plan  of  composition 
approved  in  said  interlocutory  decree  and  in  full 
compliance  with  said  interlocutory  decree  and  Chap- 
ter IX  of  the  Bankruptcy  Act.  That  all  acts  and 
proceedings  required  to  be  taken  by  petitioner  un- 
der the  terms  of  the  plan  of  composition  approved 
in  this  cause  and  the  interlocutory  decree  have  been 
duly  and  regularly  had  and  taken  and  petitioner  has 
duly  and  regularly  complied  with  all  requirements 
of  Chapter  IX  of  the  Bankruptcy  Act  of  the  United 
States  and  with  all  orders  of  the  court  pertaining 
to  it  herein.  That  said  plan  of  composition  is  bind- 
ing upon  all  creditors  affected  by  it  whether  se- 
cured or  unsecured  and  whether  or  not  their  claims 
have  been  filed  or  evidenced  and  if  filed  or  evidenced 
whether  or  not  allowed,  including  creditors  who  have 
not,  as  well  [25]  as  those  who  have,  accepted  it. 

Petitioner,  Merced  Irrigation  District,  is  hereby 
discharged  from  all  debts  and  liabilities  dealt  with 
in  the  plan  of  compositon  approved  in  the  inter- 
locutory decree  herein. 

Dated:     This  ....  day  of ,  1941. 


Judge. 
[Endorsed] :     Filed  Feb.  25,  1947.  [26] 
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[Title  of  District  Court  and  Cause.] 

PINAL  DECREE,  DISCHARGE  AND  ORDER 
SETTLING  REPORT  AND  ACCOUNT  OF 
DISBURSING  AGENT 

The  petition  of  Merced  Irrigation  District  for 
Final  Decree,  Discharge  and  Order  Settling  Report 
and  Account  of  Disbursing  Agent  came  on  duly  and 
regularly  to  be  heard  on  Friday  the  11th  day  of 
July,  1941,  at  the  hour  of  10  o'clock  A.M.  in  accord- 
ance with  Order  heretofore  duly  made  herein  set- 
ting said  petition  for  hearing  and  it  appearing  that 
due  and  proper  notice  has  been  given  in  accordance 
with  law  and  the  order  of  court  heretofore  made 
herein  of  the  hearing  of  said  petition,  and  evidence 
both  oral  and  documentar}^  having  been  adduced  and 
all  persons  interested  having  been  heard  in  con- 
nection with  said  matter,  and  it  further  appearing 
that  each  and  every,  all  and  singular,  the  allega- 
tions of  said  petition  are  true;  and  it  further  ap- 
pearing that  all  matters  and  things  set  forth  in  the 
report  and  account  of  E.  E.  Neel  as  [27]  disburs- 
ing agent  and  which  report  was  liled  herein  on  June 
2,  1941,  are  true  and  correct  and  that  the  said  E.  E. 
Neel  has  faithfully  discharged  all  obligations  as  dis- 
bursing agent; 

Now,  Therefore,  It  Is  Ordered,  Adjudged  and 
Decreed : 

1.  That  the  receipts  and  disbursements  by,  and 
all  other  official  acts  of,  E.  E.  Neel,  as  disbursing 
agent  herein,  be  and  the  same  are  hereby  approved 


Merced  Irrigation  District  27 

and  confirmed  and  the  duties  of  said  E.  E.  Neel  as 
disbursing  agent  are  hereby  terminated  and  his  lia- 
bility thereunder  is  forever  discharged. 

2.  That  the  sum  of  $54,506.95  paid  to  the  Clerk 
of  this  Court  as  Registrar  herein  by  said  disburs- 
ing agent  be  disbursed  by  the  Registrar  for  the  pur- 
poses of  taking  up  and  retiring,  in  accordance  with 
the  plan  of  composition  approved  in  this  cause,  such 
remaining  outstanding  old  obligations  of  petitioner 
as  are  affected  by  the  plan  of  composition  and  which 
may  be  presented  to  the  Registrar  for  that  purpose. 
One  year  after  date  of  entry  of  this  decree  and  an- 
nually thereafter  until  otherwise  ordered  by  the 
Court,  Merced  Irrigation  District  shall  submit  here- 
in a  report  showing  the  obligations  affected  by  the 
plan  of  composition  which  have  been  taken  up  at 
the  composition  rate  during  such  year  and  the  Reg- 
istrar shall  likewise,  at  least  once  a  year,  submit 
a  similar  report  of  bonds  taken  up  and  the  balance, 
if  any,  of  money  remaining  in  his  hands.  If  any 
money  shall  remain  in  the  hands  of  the  Registrar 
after  petitioner  claims  that  the  Statute  of  Limi- 
tations applicable  to  its  still  outstanding  obligations, 
if  any,  has  run,  petitioner  may  so  report  to  this 
Court  for  such  further  action  respecting  said  money 
remaining  in  the  hands  of  the  Registrar  as  this 
Court  may  determine  to  be  proper  and  for  the  final 
closing  of  this  proceeding.  [28] 

3.  That  except  as  provided  in  paragraph  2  here- 
of, all  the  old  bonds  and  other  obligations  of  peti- 
tioner affected  by  the  plan  of  composition  approved 
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herein  whether  heretofore  surrendered  and  cancelled 
or  remaining  outstanding  and  by  whomsoever  held 
are  hereby  cancelled  and  annulled.  That  the  hold- 
ers of  said  bonds  be  and  they  are  hereby  perma- 
nently and  forever  restrained  and  enjoined  from  as- 
serting any  claim  or  demand  whatsoever  thereon  as 
against  petitioner  district  or  its  officers  or  against 
the  property  situated  therein  or  the  owners  thereof. 

4.  That  the  new  or  Refunding  Bonds  of  said  dis- 
trict called  "Second  Refunding  Issue"  in  the  sum 
of  $7,000,000.00  issued  to  effectuate  the  plan  of  com- 
position approved  in  this  cause,  shall  not  in  any  way 
be  adversely  affected  by  these  proceedings  or  by  any 
order,  judgment  or  decree  made  or  entered  herein. 

5.  That  petitioner  has  made  available  within  the 
time  and  manner  prescribed  by  the  interlocutory 
decree  herein  all  money  and  consideration  to  be  de- 
livered to  creditors  under  the  plan  of  composition 
approved  in  said  interlocutory  decree  and  in  full 
compliance  with  said  interlocutoiy  decree  and  Chap- 
ter IX  of  the  Bankruptcy  Act.  That  all  acts  and 
proceedings  required  to  be  taken  by  petitioner  un- 
der the  terms  of  the  plan  of  composition  approved 
in  this  cause  and  the  interlocutory  decree  have  been 
duly  and  regularly  had  and  taken  and  petitioner 
has  duly  and  regularly  complied  witli  all  require- 
ments of  Chapter  IX  of  the  Bankruptcy  Act  of 
the  United  States  and  with  all  orders  of  the  court 
pertaining  to  it  herein.  That  said  plan  of  compo- 
sition is  binding  upon  all  creditors  affected  by  it 
whether  secured  or  unsecured  and  whether  or  not 
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their  claims  have  been  filed  or  evidenced  and  if  filed 
or  evidenced  whether  or  not  allowed,  including  cred- 
itors who  have  not,  as  well  [29]  as  those  who  have, 
accepted  it. 

Petitioner,  Merced  Irrigation  District,  is  hereby 
discharged  from  all  debts  and  liabilities  dealt  with 
in  the  plan  of  composition  approved  in  the  inter- 
locutory  decree  herein. 

Dated:  This  15th  day  of  July,  1941,  at  3:40  p.m. 

/s/  PAUL  J.  McCORMICK, 
Judge.  [30] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  J.  R.  Mason,  credi- 
tor of  Merced  Irrigation  District,  hereby  appeals  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  Final  Decree,  Discharge  and  Order 
Settling  Report  and  Account  of  Disbursing  Agent 
entered  in  this  cause  on  July  15th,  1941,  and  from 
the  whole  thereof. 

Dated:     August  22,  1941. 

/s/  PETER  TUM  SUDEN. 

Mailed  copy  to  Attorneys  for  Debtor  8/23/41. 
E.  L.  S.  [32] 

[Endorsed]:     Filed  Aug.   23,   1941.   [33]. 
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[Title  of  District  Court  and  Cause.] 

PETITION  OF  MERCED  IRRIGATION 
DISTRICT 

To  the  Honorable,  the  United  States  District  Court, 
in  and  for  the  Southern  District  of  California, 
Northern  Division: 

The  petition  of  Merced  Irrigation  District  re- 
spectfully shows: 

I. 

That  heretofore,  to-wit,  on  June  17,  1938,  petition 
was  filed  by  petitioner  herein  praying  that  an  inter- 
locutory decree  be  entered  herein  approving  the 
plan  of  composition  set  forth  in  said  petition  un- 
der the  provisions  of  the  Bankruptcy  Act  of  the 
United  States  relating  to  the  composition  of  indebt- 
edness of  local  taxing  agencies  (now  designated  as 
Chapter  IX  of  the  Bankruptcy  Act  of  the  United 
£34]  States). 

II. 

That  heretofore,  to-wit,  on  the  21st  day  of  Feb- 
ruary, 1939,  after  proceedings  to  that  end  duly  had 
and  taken,  an  interlocutory  decree  was  duly  made 
and  entered  herein  confirming  the  plan  of  compo- 
sition set  forth  in  said  petition,  which  said  decree 
became  final  on  the  10th  day  of  February,  1941. 

III. 

That  heretofore  in  accordance  with  said  interlocu- 
tory decree,  petitioner  duly  made  available  within 
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the  time  and  in  the  manner  set  forth  in  said  decree 
the  sums  necessary  to  be  paid  on  outstanding  bonds 
and  coupons  of  said  district  pursuant  to  said  decree 
and  the  plan  of  composition  therein  set  forth,  and 
that  due  notice  to  holders  of  outstanding  bonds  and 
coupons  of  petitioner  was  given  for  the  time  and  in 
the  manner  and  as  directed  by  said  interlocutory  de- 
cree and  in  accordance  with  law. 

IV. 

That  pursuant  to  said  interlocutory  decree,  all 
bonds  and  coupons  presented  were  duly  taken  up 
and  discharged  at  the  composition  rate  specified  in 
said  decree  by  E.  E.  Neel  as  disbursing  agent  under 
said  decree  for  the  period  provided  in  said  decree. 
That  thereafter  on  June  2,  1941,  as  provided  in  said 
decree  said  disbursing  agent  did  duly  make  and 
file  herein  a  full  and  complete  report  giving  an  item- 
ized statement  of  all  receipts  and  disbursements 
made  by  him  and  including  a  list  of  old  bonds  and 
coupons  still  outstanding  at  the  time  of  said  report 
and  not  taken  up  and  discharged.  That  said  report 
showed  an  unexpended  balance  in  the  disbursing 
agent's  hands  of  Fifty-four  Thousand  Five  Hun- 
dred Six  and  95/100  Dollars  ($54,506.95)  as  the  ag- 
gregate amount  required  to  retire  at  the  composition 
rate  old  bonds  still  outstanding  plus  [35]  missing 
coupons.  That  said  sum  of  Fifty-four  Thousand 
Five  Hundred  Six  and  95/100  Dollars  ($54,506.95) 
was  paid  by  said  disbursing  agent  to  the  Clerk  of 
this  Court  as  Registrar  contemporaneously  with 
the  filing  of  said  account  and  report  pursuant  to 
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said  interlocutory  decree  and  that  thereafter  and 
after  proceedings  to  that  end  duly  had  and  taken 
on  July  15,  1941,  final  decree,  discharge  and  order 
settling  report  and  account  of  disbursing  agent  were 
duly  made  and  entered  herein.  That  said  final  de- 
cree became  final  on  the  9th  day  of  November,  1942. 
That  in  and  by  said  final  decree  it  is  provided  as 
follows : 

"2.  That  the  sum  of  $54,506.95  paid  to  the 
Clerk  of  this  Court  as  Registrar  herein  by  said 
disbursing  agent  be  disbursed  by  the  Registrar 
for  the  purpose  of  taking  up  and  retiring,  in 
accordance  with  the  i^lan  of  composition  ap- 
proved in  this  cause,  such  remaining  outstand- 
ing old  obligations  of  petitioner  as  are  affected 
by  the  plan  of  composition  and  which  may  be 
presented  to  the  Registrar  for  that  purpose. 
One  year  after  date  of  entry  of  this  decree  and 
annually  thereafter  until  otherwise  ordered  by 
the  Court,  Merced  Irrigation  District  shall  sub- 
mit herein  a  report  showing  the  obligations  af- 
fected by  the  plan  of  composition  which  have 
been  taken  up  at  the  composition  rate  during 
such  year  and  the  Registrar  shall  likewise,  at 
least  once  a  year,  sul)niit  a  similar  report  of 
bonds  taken  up  and  the  balance,  if  any,  of 
money  remaining  in  his  hands.  If  any  money 
shall  remain  in  the  hands  of  the  Registrar  after 
petitioner  claims  that  the  Statute  of  Limita- 
tions applicable  to  its  still  outstanding  obliga- 
tions, if  any,  has  run,  petitioner  may  so  report 
to  this  Court  for  such  further  action  respecting 
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said  money  remaining  in  the  hands  of  the  Reg- 
istrar as  this  Court  may  determine  to  be  proper 
and  for  the  final  closing  of  this  proceeding." 

V. 

That  more  than  five  (5)  years  have  now  elapsed 
since  entry  of  said  final  decree  and  there  still  re- 
mains in  the  hands  of  the  Clerk  of  this  Court  as 
Registrar  the  sum  of  Thirty-two  Thousand  Eight 
Hundred  Eleven  and  59/100  Dollars  ($32,811.59) 
representing  the  unexpended  balance  of  Fifty-four 
Thousand  Five  Hundred  Six  and  95/100  Dollars 
($54,506.95)  heretofore  deposited,  and  that  said  un- 
expended balance  represents  the  amount  due  under 
the  [36]  plan  of  composition  on  bonds  and  coupons 
which  have  not  been  i)resented  to  the  Registrar. 

Attached  hereto  and  marked  Exhibit  *'A"  is  a 
copy  of  the  report  of  said  Registrar  last  rendered, 
which  report  is  dated  July  15,  1946,  and  which 
shows  the  balance  unexpended  as  hereinbefore  set 
forth. 

Attached  hereto  and  marked  Exhibit  ''B"  is  a 
copy  of  Report  of  Merced  Irrigation  District  on 
Bonds  Received  from  Registrar  taken  up  under  the 
composition  plan  dated  July  23,  1946. 

Attached  hereto  and  marked  Exhibit  ^'C"  is  a 
statement  showing  the  list  of  outstanding  bonds  and 
coupons  of  said  Merced  Irrigation  District  which 
have  never  been  presented  under  said  plan  of  com- 
position. 


34  /.  R.  Mason  vs. 

VI. 

That  the  funds  to  take  up  the  bonds  and  coupons 
referred  to  in  Exhibit  "C"  at  the  composition  rate 
aforesaid  have  now  been  on  deposit  with  the  Reg- 
istrar for  over  five  (5)  years.  That  said  bonds  and 
coupons  listed  in  Exhibit  "C"  are  barred  by  the 
statute  of  limitations  and  that  pursuant  to  the  pro- 
visions of  the  final  decree  above  quoted,  petitioner 
so  reports  to  this  Court.  That  all  acts  and  proceed- 
ings required  by  petitioner  have  been  duly  and  reg- 
ularly taken  and  that  the  unexpended  funds  in  the 
hands  of  the  Registrar  should  now  be  returned  to 
Petitioner  and  this  proceeding  finally  teiTuinated. 

Wherefore,  petitioner  prays  that  the  unexpended 
funds  in  the  hands  of  the  Registrar,  to-wit.  Thirty- 
two  Thousand  Eight  Hundred  Eleven  and  59/100 
Dollars  ($32,811.59),  be  paid  by  said  Registrar  to 
petitioner  and  this  proceeding  finally  terminated  and 
closed. 

Dated:     July  24,  1946. 

/s/  STEPHEN  W.  DOWNEY, 
DOWNEY,  BRAND  & 
SEYMOUR, 
Attorneys  for  Petitioner.  [37] 

State  ol'  California, 
County  of  Merced — ss. 

H.  P.  Sargent,  being  first  duly  sworn,  on  oatli 
deposes  and  says: 

That  he  is  an  officer,  to-wit,  Secretary  of  Mercod 
Irrigation   District,   the   petitioner   in   the   within 
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entitled  proceeding  and  that  he  has  read  the  fore- 
going and  annexed  petition  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  know- 
edge  except  as  to  such  matters  as  are  therein  stated 
upon  his  information  or  belief,  and  as  to  those 
matters,  that  he  believes  it  to  be  true. 

That  he  makes  this  verification  for  and  on  behalf 
of  said  district  and  as  such  officer  thereof. 

/s/  H.  P.  SAKGENT. 
Subscribed  and  sworn  to  before  me  this  23rd  day 
of  July,  1946. 

[Notarial  Seal] 

/s/  AURORA  KREBS, 
Notary  Public  in  and  for  the  County  of  Mercecl, 
State  of  California.  [38] 


a  \  II 


EXHIBIT   "A 

Report  of  Registrar  Pursuant  to  Final  Decree 
July  15,  1946 

In  re  Merced  Irrigation  District 
No.  4818-ND  in  Bankruptcy 

Bond  No.  Cps.  No.  Payee  Amount 

7748  21-27  Charles  S.  Chandler $515.01 

Total    $515.01 

Balance  in  Registry  of  Court  3/1/46 $33,326.60 

Less  Payment  listed  above  3/1/46 515.01 

Balance  on  hand  in  Registry  of  Court $32,811.59 


36  J.  B.  Mason  vs. 

Dated:     July  15,  1946. 

EDMUND  L.  SMITH, 

Registrar. 

Filed  July  22,  1946. 

EDMUND  L.  SMITH, 

Clerk, 
By  I.  L.  MACBETH, 

Deputy  Clerk.  [39] 


EXHIBIT   "B" 

In  the  District  Court  of  the  United  States  for  the 

Southern  District  of   California 

Northern  Division 

No.  4818  in  Bankruptcy 

In   Proceedings   for    Confirmation    of   a    Plan   of 
Composition  of  Bond  Indebtedness 

In  the  Matter  of 

MERCED  IRRIGATION  DISTRICT, 

Debtor. 

REPORT  OF  MERCED  IRRIGATION  DIS- 
TRICT ON  BONDS  RECEIVED  FROM 
REGISTRAR  TAKEN  UP  UNDER  THE 
COMPOSITION  PLAN. 

Pursuant  to  the  terms  and  conditions  of  the  final 
decree  entered  by  this  Court  in  the  above  entitled 
matter  on  the  15th  day  of  July,  1941,  the  Merced 
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Irrigation  District  does,  in  accordance  therewith, 
file  this  report,  showing  the  total  number  of  out- 
standing old  obligations  received  from  the  Regis- 
trar of  this  Court  for  the  period  July  15,  1945,  to 
July  15,  1946,  and  as  hereafter  listed  which  have 
been  cancelled. 

Balance  held  by  Registrar  of  the  Court  July 
15,  1945,  to  pay  outstanding  bonds  and 
coupons  per  "Exhibit  B" $33,326.60 

Bond  No.  7743,  Cps.  No.  21-27 $515.01  515.01 


Balance  in  Registry  of  Court $32,811.59 

Dated  this  23rd  day  of  July,  1946. 

MERCED  IRRIGATION 
DISTRICT, 
By  /s/  H.  P.  SARGENT, 
Secretary.  [40] 


38  /.  B.  3Iason  vs. 
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Statement  of  Missing  Coupon  Deductions  Made  by 
Reconstruction  Finance  Corporation  from  Pur- 
chase Price  of  Merced  Irrigation  District  Bond 
Purchases  and  Deduction  Made  from  Pay- 
ment by  Disbursing  Agent. 

Missing  Coupons 


Date  of 

Principal 

Amount 

Bonrl  No. 

Coupon  No.              Maturity 

Amount 

Deducted 

4362 

41 

7/1/42 

$27.50 

$27.50 

4443 

23 

7/1/33 

27.50 

12.31 

4444 

23 

7/1/33 

27.50 

12.32 

4445 

23 

7/1/33 

27.50 

12.32 

4725 

31 

7/1/37 

27.50 

27.50 

7211 

41 

7/1/42 

30.00 

30.00 

7975 

23 

7/1/33 

30.00 

13.43 

7976 

23 

7/1/33 

30.00 

13.43 

8032 

23 

7/1/33 

30.00 

13.43 

8554 

41 

7/1/42 

30.00 

30.00 

10316 

46 

7/1/45 

30.00 

30.00 

11264 

24 

1/1/34 

30.00 

13.43 

B1906 

21 

7/1/34 

30.00 

13.43 

22 

1/1/35 

30.00 

30.00 

B1907 

21 

7/1/34 

30.00 

13.43 

22 

1/1/35 

30.00 

30.00 

B1908 

21 

7/1/34 

30.00 

13.43 

22 

Tntfll 

1/1/35 

30.00 

30.00 

$365.96 

[Endorsed] : 

Filed  July  30, 

1946.  [42] 

[Title  of  District  Court  and  Cause.] 

ORDER 

It   Appearing   that    Merced    Irrigation    District 
has   filed   in   the   above   entitled   Court   a   petition 
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praying  that  all  unexpended  funds,  deposited  with 
said  Court  for  the  redemption  at  the  composition 
rate  of  all  outstanding  bonds  and  coupons,  be  now 
refunded  to  the  said  District  and  that  the  above 
entitled  proceeding  be  finally  terminated  and 
closed;  and 

It  Further  Appearing  that  there  is  unexpended 
and  now  remains  in  said  fund  the  sum  of  Thirty- 
two  Thousand  Eight  Hundred  Eleven  and  59/100 
Dollars   ($32,811.59); 

It  Is,  Therefore,  Ordered  that  hearing  on  said 
petition  shall  be  held  at  ten  o'clock,  a.  m.,  on  the 
29  day  of  October,  1946,  before  the  undersigned, 
Judge  of  said  Court.  [43] 

It  Is  Further  Ordered  that  the  Clerk  of  this 
Court  sign  the  attached  notice  of  said  hearing,  and 
that  a  copy  of  said  notice  shall  thereupon  be  sent 
by  registered  mail  to  each  person,  shown  in  Exhibit 
*'C"  of  said  petition  as  the  owner  of  any  outstand- 
ing bond  or  bonds  as  shown  on  the  records  of  the 
District,  addressed  to  the  address  indicated  for  said 
person  thereon,  and  also  to  any  and  all  attorneys 
of  record  for  said  persons  in  this  proceeding. 

It  Is  Further  Ordered  That  said  notice  shall  be 
published  in  the  following  publications  for  two  (2) 
successive  issues  thereof:  Merced  Sun  Star;  Wall 
Street  Journal,  Pacific  Coast  Edition. 

It  Is  Ordered  that  said  publication  and  mailing 
of  notices  shall  be  made  by  and  at  the  expense  of 
Merced  Irrigation  District. 
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Dated:     August  20,  1946. 

/s/  PAUL  J.  McCORMICK, 
Judge. 

[Endorsed] :     Filed  Aug.  20,  1946.  [44] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING  OF  PETITION  OF 
MERCED  IRRIGATION  DISTRICT  PRAY- 
ING THAT  ALL  UNEXPENDED  FUNDS 
DEPOSITED  WITH  THE  ABOVE  COURT 
FOR  REDEMPTION  OF  OUTSTANDING 
BONDS  AND  COUPONS  BE  REFUNDED 
TO  SAID  DISTRICT  AND  THAT  THE 
ABOVE  PROCEEDING  BE  FINALLY 
TERMINATED. 

To  the  Holders  of  All  Outstanding  Bonds  and 
Coupons  of  Merced  Irrigation  District  Affected 
by  the  Plan  of  Composition  Heretofore  Ap- 
proved by  This  Court: 

Notice  Is  Hereby  Given  that  Merced  Irrigation 
District  has  filed  in  the  above  proceeding  a  petition 
praying  that  all  unexpended  funds  heretofore  de- 
posited with  said  Court  for  the  redemption  at  the 
composition  rate  of  all  outstanding  bonds  and  cou- 
pons be  now  refunded  to  the  said  District  and  that 
the  above  entitled  proceeding  be  finally  terminated 
and  closed. 

Notice  Is  Further  Given  that  the  29th  day  of 
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October,  [45]  1946,  at  10  o'clock,  a.  m.,  of  said  day 
and  the  courtroom  of  the  above  Court,  before  the 
Honorable  Paul  J.  McCormick,  Judge  thereof,  in 
the  City  of  Los  Angeles,  State  of  California,  have 
been  fixed  as  the  time  and  place  for  the  hearing  of 
said  petition  when  and  where  any  person  interested 
may  appear  and  be  heard  with  respect  thereto. 

Dated:     August  20th,  1946. 

/s/  EDMUND  L.  SMITH, 
Clerk.  [46] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS    OF    J.    R.    MASON    (A    CRED- 
ITOR)  TO  THE  PETITION 

To  the  Honorable,  the  United  States  District 
Court,  in  and  for  the  Southern  District  of 
California,   Northern   Division : 

J.  R.  Mason  as  a  holder  of  certain  bonded  in- 
debtedness of  the  Merced  Irrigation  District,  and 
whose  claim  was  duly  filed  in  this  proceeding,  re- 
spectfully shows  on  his  behalf,  and  on  behalf  of 
other  creditors  similarly  interested: 

I. 

That  the  instant  Petition,  dated  July  24,  1946, 
presents  and  gives  rise  to  a  distinct  and  separate 
cause  of  action  ruled  by  State  law,  and  which 
should  have  been  addressed  to  a  Court  of  Cali- 
fornia. 
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Ferris   v.   Prudence   Realization   Corp.,   292 
N.  Y.  210,  54  N.  E.  2d  367; 

In  re  Prudence  Bonds  Corp.,  57  F.   Su23p. 
839; 

Cobleigh  v.  State  Land  Board,  9  N.  W.  2d 
665; 

Leco  V.  Crummer  &  Co.,  128  F.  2nd  110; 

Ware  v.  Crummer  &  Co.,  128  F.  2d  114; 

Seymour  v.  Wildgen,  137  F.  2d  160; 

Green  v.  City  of  Stuart,  135  F.  2nd  33; 

Spellings  v.  Dewey,  122  F  2nd  652.  [47] 

II. 

The  Petition  fails  to  cite  any  statute,  federal  or 
state,  or  decision  in  support  of  the  claim  that  ''the 
State  of  Limitations  applicable  to  its  still  outstand- 
ing bonds  obligations"  has  run,  and  that  claim  is 
directly  counter  to  the  clear  and  unequivocal  ruling 
by  the  Supreme  Court  of  the  State  of  California, 
in  Moody  v.  Provident  Irr.  Dist.,  12  Cal.  2d  389, 
where  the  Court  said: 

"That  the  statute  of  limitations,  under  the  cir- 
cumstances disclosed  by  this  case,  could  never 
be  pleaded  by  the  district  until  it  had  the 
money  in  its  possession  to  pay  the  bonds  be- 
longing to  plaintiffs,  and  had  given  notice,  is 
supported  by  the  case  of  Freehill  v.  Chamber- 
lain, 65  Cal.  603." 

See  also.  County  of  Lincoln  v.  Luning,  130  U.  S. 
529. 
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The  bonds  held  by  J.  R.  Mason  do  not  even  be- 
come lawfully  due  until  1961,  and  as  to  those  bonds 
and  coupons  not  lawfully  due,  no  statute  of  limita- 
tions could  apply  by  virtue  of  any  statute  known 
to  this  petitioner.  All  due  bonds  and  coupons  have 
been  duly  presented  with  demand  for  pajnnent  in 
accordance  with  the  provisions  in  Sec.  52  (Stats. 
1919,  p.  667)  of  the  Irrigation  District  Laws,  which 
brings  the  claims  that  are  past  due  within  the  rule 
laid  down  by  the  highest  California  Court,  above 
quoted. 

III. 

Altho  no  claim  is  made  that  there  is  any  statute 
of  limitations  applicable  to  the  funds  with  the  Reg- 
istrar of  the  Court  in  this  cause,  and  "To  effect  a 
forfeiture,  which  the  law  does  not  favor,  the  evi- 
dence must  be  clear  and  convincing  and  must  not 
call  upon  a  court  of  equity  to  do  an  inequitable 
thing"  (Hendrix  v.  Altman  Lbr.  Co.,  145  F.  2d 
501,  CCA  5),  it  is  submitted  that  the  Congress  in 
Sec.  204  of  the  Chandler  Act  (11  U.S.C.A.  §  604) 
did  empower  its  Courts  to  "fix  a  time,  to  expire 
not  sooner  than  5  years  after  the  final  decree  .  .  . 
within  which  .  .  .  holders  .  .  .  shall  present  or 
surrender  their  securities."  The  complete  omission 
of  any  such  provision  from  the  Statute  upon  which 
this  proceeding  is  based  (11  U.S.C.A.  §  401-404, 
P.L.  481,  Ch.  532,  Stat.  Sec.  13,  as  amended  June 
30,  1946)  indicates  that  the  Congress  believed  that 
the  State  law  and  decisions  should  be  given  full 
respect.  [48] 
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The  rules  applying  to  the  escheat  of  funds 
placed  with  the  registrar  of  a  Federal  Court  of 
Bankruptcy  to  pay  minority  creditors  are  reviewed 
at  some  length  in 

Louisville  &  R.R.  Co.  v.  Robhins,  135  F.  2d 
704,  CCA  5 ;  In  re  Peyton  Realty  Co.,  148  F.  2nd 
771,  CCA  3. 

The  instant  petition  makes  no  claim  that  there 
is  any  statute  applicable  to  the  funds  on  deposit 
with  the  Registrar,  but  only  that  there  is  some 
(unshown)  "Statute  of  Limitations  applicable  to 
its  still  outstanding  obligations." 

The  Supreme  Court  of  California  in  Raisch  v. 
Myers,  27  A.  C.  27,  at  page  793  has  ruled  that  Cali- 
fornia District  bonds,  even  when  outlawed  by 
statute,  are  not  as  against  the  real  property  owner 
outlawed  with  regard  to  the  proceeds  of  sale  on 
foreclosure  of  a  plaintiff's  superior  lien. 

Also  see  Siwell  &  Co.  v.  Comity  of  Los  Angeles, 
160  Pac.  2d  789,  affirmed  in  27  Cal.  (2d)  724  after 
a  Rehearing. 

IV. 

It  is  further  prayed  that  the  restraint  embodied 
in  the  decree  of  this  Court  ''from  asserting  any 
claim  or  demand  whatsoever  thereon  as  against  pe- 
titioner district  ..."  be  stricken  from  the  decree, 
because  this  restraint  is  in  legal  and  practical  effect 
"An  injunction  restraining  the  collection  of  taxes 
in  a  state  court — a  stay  not  being  authorized  by  any 
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law  relating  to  Bankru^jtcy  ..."  (Brick  v.  Mc- 
Colgan,  39  F.  Supp.  358),  and  also  because  it  is 
explicitly  prohibited  by  sub  (c)  of  11  U.S.C.A. 
§403;  U.S.C.  28,  §41(1),  sub  (3);  11  U.S.C.A. 
§  1,  sees.  14,  15.  A  restraining  order  can  not  validly 
be  invoked  to  allow  State  or  local  public  tax  col- 
lecting officers  or  agencies  "to  do  that  which  they 
are  not  authorized  to  do  by  the  laws  of  the  State." 

U.  S.  V.  Clark  Co.,  95  U.  S.  769; 

Huddleston  v.  Dwyer,  322  U.  S.  232. 

Merced  Irrigation  District  is  a  creature  of  stat- 
ute, which  is  a  grant  of  power  which  the  officers  and 
creditors  must  both  look  entirely  to  for  their  au- 
thority and  rights. 

Meyerfeld  v.  San  Joaquin  I.  D.,  3  Calif.  2d 
409.  [49] 

"Court  which  renders  a  final  decree  for  a  per- 
manent injunction  may  open  or  modify  decree 
where  .  .  .  conditions  .  .  .  make  it  just  and 
equitable  to  do  so." 

Federal  Land  Bank  v.  Glendenning,  61  N.  E. 
2d  184; 

Bekins  v.  Compton  Delevan  I.  D.,  150  F.  2d 
526,  CCA  9; 

Hamaker  v.  Heffron,  148  F.  2d  981,  CCA  9. 

The  Court  may  take  judicial  notice  of  the  specu- 
lative boom  in  the  price  being  demanded  by  tax- 
payers within  Merced  Irrigation  District  for  land 
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titles  since  tbe  reduction  in  the  annual  direct  ad 
valorem  land  tax  which  was  made  possible  by  the 
voluntary  acceptance  by  other  bondholders  of  the 
cash  offer  for  the  original  bonds  made  over  10  years 
ago.  It  is  a  novel  condition  when  the  hoUlers  of 
valid,  binding  and  unpaid  bonds  of  a  State,  or  its 
taxing  units,  are  restrained  ])y  federal  decree  from 
recourse  to  State  Courts  to  seek  an  order  to  compel 
State  tax  officials  to  stop  violating  the  Constitution 
and  laws  of  the  State. 

Wherefore,  j)etitioner  respectfully  submits  that 
the  bonds  and  past  due  coupons  held  by  him,  as 
listed  in  his  proof  of  claim,  are  in  no  instance  and 
under  no  law  "barred  by  the  Statute  of  Limita- 
tions," and  prays  that  the  funds  now  with  the 
Registrar  be  not  given  to  the  Bankrupt  who  has 
no  right  to  that  money,  and  prays  that  the  restraint 
referred  to  in  paragraph  IV  be  stricken  from  the 
decree,  and  that  this  Honorable  Court  leave  to  the 
Courts  of  California  the  matter  of  fixing  the  rights 
of  the  parties  involved,  and  tliat  the  ])roceeding 
brought  under  11  USCA  401-403  be  terminated. 

Dated :     October  26,  1946. 

/s/  J.  R.  MASON, 

A  Creditor,  in  Pro  Se.  [50] 
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United  States  of  America, 
Soiitlu'T'ii   District  of  California, 
Central  Division — ss. 

J.  R.  Mason  being  by  me  first  duly  sworn,  deposes 
and  says:  tbat  he  is  the  objector  in  the  above 
entitled  action;  that  he  has  read  the  foregoing 
Objections  and  knows  the  contents  thereof;  and  that 
the  same  is  true  of  his  own  knowledge,  except  as  to 
the  matters  which  are  therein  stated  upon  his 
information  or  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

/s/  J.   R.   MASON. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  October,  1946. 

[Seal]        /s/  ROSCOE  R.  HESS, 
Notary    Public    in    and    for    the    County    of    TjOS 
Angeles,  State  of  California.  [51] 

[Affidavit  of  service  by  mail  attached.] 
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AFFIDAVIT  OF  PUBLICATION 

In  the  District  Court  of  the  United  States 

for  the  Southern  District  of  California 

Northern  Division 

In  Bankruptcy  No.  4818 

In  Proceedings  for  Confirmation  of  a  Plan  of 
Composition  of  Bond  Indebtedness 

In  the  Matter  of 

MERCED  IRRIGATION  DISTRICT, 

Debtor. 

Notice  of  Hearing  of  Petition  of  Merced  Irrigation 
District  Praying  That  All  Unexpended  Funds 
Deposited  with  the  Above  Court  for  Redemp- 
tion of  Outstanding  Bonds  and  Coupons  Be 
Refunded  to  Said  District  and  That  the  Above 
Proceeding  Be  Finally  Terminated 

To  the  Holders  of  All  Outstanding  Bonds  and 
Coupons  of  Merced  Irrigation  District  Affected 
by  the  Plan  of  Composition  Heretofore  A]>- 
proved  by  This  Court: 

Notice  Is  Hereby  Given  that  Merced  Irrigation 
District  has  filed  in  the  above  proceeding  a  petition 
praying  that  all  unexpended  funds  heretofore  de- 
posited with  said  Court  for  the  redemption  at  tlio 
composition  rate  of  all  outstanding  bonds  and 
coupons  be  now  refunded  to  the  said  District  and 
that  the  above  entitled  proceeding  be  finally  ter- 
minated and  closed. 
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Notice  Is  Further  Given  that  the  29th  day  of 
October,  1946,  at  10:00  o'clock  a.m.  of  said  day 
and  the  courtroom  of  the  above  Court,  before  the 
Honorable  Paul  J.  McCormick,  Judge  thereof,  in 
the  City  of  Los  Angeles,  State  of  California,  have 
been  fixed  as  the  time  and  place  for  the  hearing 
of  said  petition  when  and  where  any  person  inter- 
ested may  appear  and  be  heard  with  respect  thereto. 

Dated :  August  20,  1946. 

EDMUND  L.  SMITH, 

Clerk  of  the  United  States 
District  Court. 

Legal  222,  Sept.  26,  27;  Oct.  2,  3,  '46. 

State  of  California, 
County  of  Merced — ss. 

Dean  S.  Lesher  being  duly  sworn,  deposes  and 
says:  That  he  is  now,  and  at  all  times  herein  men- 
tioned, has  been,  a  resident  of  the  City  of  Merced, 
Merced  County,  State  of  California,  a  citizen  of 
the  United  States  and  State  of  California,  over 
the  age  of  21  years,  and  in  no  way  or  manner  inter- 
ested in  the  subject  of  the  annexed  notice;  that  he 
is  now,  and  at  all  times  herein  mentioned  has  been 
Publisher  of  the  Merced  Sun-Star;  that  said  Merced 
Sun-Star  is,  and  at  all  times  herein  mentioned  was. 
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a  daily  newspaper  of  general  circulation,  printed 
and  published  at  the  City  of  Merced,  Merced 
County,  State  of  California;  and  that  the  said 
newspaper  is  now,  and  at  all  times  herein  mentioned 
has  been,  printed  and  i:)ublished  upon  each  and  every 
afternoon,  except  Sundays  and  certain  legal  holi- 
days. 

That  the  Notice  a  copy  of  which  is  attached  upon 
the  left  hand  side  of  this  page  opposite  to  this 
affidavit,  was  printed  and  pu])lished  in  said  news- 
paper and  in  every  issue  thereof  from  and  including 
the  26th  day  of  September,  1946,  to  and  including 
the  3rd  days  of  October,  1946,  that  is  to  say,  said 
notice  was  published  in  the  issues  of  said  news- 
paper on  the  following  dates: 

In  the  issue  of  September  26,  1946; 

In  the  issue  of  September  27,  1946; 

In  the  issue  of  October  2,  1946; 

In  the  issue  of  October  3,  1946. 

/s/  DEAN  S.   LESHER. 

Subscribed  and  sworn  to  before  me,  this  4th  day 
of  October,  1946. 

/s/  JULIA  CLUTANTE, 
Notary  Public  in  and  for  Merced  County,  State  of 
California. 

[Endorsed]:  Filed  Oct.  29,  1946.  [53] 
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[Affidavit    of    publication    of    the    Wall    Street 
Journal  attached..] 

[Endorsed] :  Filed  Oct.  29,  1946.  [54] 


[Affidavit  of  service  by  mail  attached.] 
[Endorsed] :  Filed  Oct.  29,  1946.  [55] 


At  a  stated  term,  to-wit:  The  October  Term, 
A.D.  1946,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Northern 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of 
Los  Angeles  on  Tuesday  the  29th  day  of  October 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-six. 

Present:  The  Honoral)le  Paul  J.  McCormick, 
District  Judge. 

No.  4818-Bkcy 

In  the  Matter  of 
MEECED  IRRIGATION  DISTRICT. 

This  matter  coming  on  for  hearing  on  petition 
of  Merced  Irrigation  District  for  disbursement  of 
funds,  filed  July  30,  1946,  pursuant  to  notice  of 
hearing  filed  August  20,  1946,  and  objections  of 
J.  R.  Mason  to  said  petition,  filed  October  28,  1946; 
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Stephen  W.  Downey  and  John  Downey,  Esqs., 
appearing  for  the  Petitioner;  J.  R.  Mason,  a 
creditor,  appearing  in  propria  persona: 

Attorney  John  Downey  presents  petition  and 
argues  in  support  thereof. 

E.  E.  Neel  is  called,  sworn,  and  testifies  on  exami- 
nation by  Attorney  Downey. 

Petitioner's  Exhibits  A,  B,  and  C  are  admitted 
into  evidence. 

The  witness  leaves  the  stand  to  make  certain 
calculations  and  Attorney  John  Downey  argues 
further  re  the  statute  of  limitations. 

E.  E.  Neel  resumes  the  stand  and  testifies  fur- 
ther, and  is  withdrawn  to  make  further  calcula- 
tions. 

Attorney  John  Downey  argues  further.  Attorney 
John  Downey  and  Mr.  Mason  discus^;  a  certain 
proposed  stipulation  re  notice  of  the  interlocutors 
and  final  decrees  herein  and  of  the  deposit  of  the 
funds  in  the  Registry  of  the  Court,  as  reflected  by 
the   Court  Reporter's   notes. 

E.  E.  Neel  resumes  the  stand  and  testifies  fur- 
ther. 

Mr.  Mason  argues  in  opposition  to  the  petition, 
and  the  Court  discusses  certain  matters  with  Mr. 
Mason.  The  Court  propounds  a  question  to  Mr. 
Mason  as  to  whether  he  is  willing  to  accept  his 
money  on  the  same  parity  as  the  other  bondholders. 
Mr.  Mason  asks  for  15  days'  time  to.  answer  and 
the  Court  orders  this  matter  continued  to  November 
15,  1946,  at  10  a.m.,  for  further  proceedings  on  this 
phase  of  the  matter.  [58] 
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Letterhead  of  Downey,  Brand  &  Seymour 

November  12,  1946 
Honorable  Paul  J.  McCormick 
United  States  District  Judge 
Post  Office  Buiding 
Los  Angeles  12,   California 

Re:  Merced  Irrigation  District 

in  Bankruptcy  No.  4818 

Dear  Judge  McCormick: 

The  hearing  on  the  petition  of  Merced  Irrigation 
District  for  refund  of  unexpended  moneys  in  the 
above  entitled  matter  will  be  further  heard  on  No- 
vember 15.  It  is  our  position  that  the  court  is  now 
without  jurisdiction  to  allow  Mr.  Mason  to  take 
the  money  is  he  now  desires  to  do  so.  If  the  statute 
of  limitations  has  run  as  we  contend,  the  court 
would  seem  to  have  no  jurisdiction  except  to  order 
the  money  returned  to  the  Irrigation  District. 
General  equity  authority  would  not  seem  sufficient 
to  override  a  substantive  rule  of  law.  Once  an  ap- 
propriate statute  of  limitations  has  run  the  obliga- 
tion to  pay  the  money  (if  an}^  exists)  is  extin- 
guished. 

It  is  true  that  in  the  final  decree  the  court  said 
in  effect  that  upon  the  expiration  of  the  statute 
of  limitations  period  the  District  might  report  back 
to  the  court  for  such  action  as  the  court  deemed 
advisable.  However,  we  do  not  make  our  case  upon 
that  order  but  upon  statutory  and  substantive  rules 
of  law  by  virtue  of  which  we  claim  that  the  court 
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cannot  exercise  discretion  in  the  premises  but  can 
only  apply  the  law  as  it  exists.  Moreover,  the  [66] 
position  taken  by  Mr.  Mason  does  not  entitle  him 
to  the  benefit  of  the  equitable  powers  of  the  court 
even  if  such  power  now  exists. 

Regardless  of  whether  Mr.  Mason  desires  to  sur- 
render his  bonds  and  accept  the  money  or  not,  we 
respectfully  request  that  at  the  hearing  on  Novem- 
ber 15  we  be  permitted  to  answer  Mr.  Mason  and 
argue  the  proposition  presented  in  this  letter. 

Very  truly  yours, 

DOWNEY,  BRAND  & 
SEYMOUR, 
By  /s/  JOHN  F.  DOWNEY. 
JFD:F 

cc  to  Mr.  J.  R.  Mason 
1920  Lake  Street 
San  Francisco,  California.  [67] 


At  a  stated  term,  to-wit:  The  October  Term, 
A.  D.  1946,  of  the  District  Court  of  the  United 
States  of  America,  for  the  Northern  Division  of 
the  Southern  District  of  California,  hekl  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Friday  the  15th  day  of  November  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
six. 
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Present:  The  Honorable  Paul  J.  McCormick, 
District  Judge. 

No.  4818-Bkcy 

In  the  Matter  of 

MERCED  IRRIGATION  DISTRICT, 

Debtor. 

This  matter  coming  on  for  further  hearing  on 
Petition  of  Merced  Irrigation  District  for  disburse- 
ment of  funds,  filed  July  30,  1946,  pursuant  to 
notice  filed  August  20,  1946,  and  on  objections  of 
J.  R.  Mason,  filed  October  28,  1946,  thereto :  Messrs 
Downey,  Brand,  and  Seymour  by  Stephen  M. 
Downey,  Esq.,  appearing  as  counsel  for  the  peti- 
tioner. J.  R.  Mason  being  present  in  propria  per- 
sona ;  on  motion  of  Attorney  Downey  and  with  con- 
sent of  respondent  J.  R.  Mason,  it  is  ordered  that 
the  following  documents  be  considered  as  evidence 
on  this  hearing:  Interlocutory  Decree,  and  appeal 
therefrom;  Final  Decree,  and  appeal  therefrom; 
Objections  of  J.  R.  Mason  to  final  decree;  the 
herein  petition;  Order  for  Notice  on  this  petition; 
Notice  of  hearing  this  petition ;  and  Proposed  Final 
Decree  and  objections  thereto. 

Attorney  Downey  and  Respondent  Mason  argue, 
and  it  is  ordered  that  the  petition  herein  is  denied; 
that  the  bonds  now  held  and  owned  by  Respondent 
Mason  be  deposited  within  ten  (10)  days  from  date 
of  the  Decree  made  pursuant  to  this  hearing;  that 
they  will  be  de'nosited  in  full  satisfaction  under  the 


58  J.  R.  Mason  vs. 

plan  adopted  and  effectuated  by  this  proceeding; 
at  the  expiration  of  75  days  from  the  date  of  entry 
of  said  decree,  the  Court  will  then  consider  further 
the  disposition  of  the  fund  now  in  its  Registry  and 
also  will  further  consider  disposition  of  the  bonds 
deposited  in  the  registry ;  Decree  to  be  prepared  by 
Attorney  Downey  within  ten  (10)  days  from  this 
date. 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  cause  came  on  to  l)e  heard  on  petition  of 
Merced  Irrigation  District  praying  that  unex- 
pended funds  deposited  with  this  Court  for  the  dis- 
charge of  outstanding  bonds  and  coupons  fit  the 
composition  rate  in  accordance  with  tlie  interlocu- 
tory decree  herein  be  refunded  to  said  District  and 
that  the  proceedings  herein  be  finally  terminated. 

It  Is  Ordered  that  said  petition  be  denied;  that 
the  bonds  and  coupons  of  J.  R.  Mason,  effected  by 
the  plan  of  composition  herein,  be  deposited  by  him 
with  this  Court  within  ten  (10)  days  from  the  date 
hereof;  that  said  deposited  being  made  [69]  and 
ujton  this  order  becoming  final  the  said  J.  R.  Mason 
shall  receive  in  discharge  of  bonds  and  coupons  so 
deposited,  from  the  funds  on  deposit  herein,  such 
amount  as  is  provided  by  the  tei'ms  of  the  plan  of 
composition  approved  in  this  matter;  that  upon  this 
order  becoming  final  this  Court  will  further  con- 
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sider  the  disposition  of  the  bonds  so  deposited  and 
of  the  remainder  of  the  said  fund  then  remaining 
in  its  registry. 

Dated:    November  ,  1946. 


Judge. 
[Endorsed] :  Filed  Feb.  25,  1947.  [70] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  OF  RESPONDENT  TO  ORDER 
PROPOSED  BY  PETITIONER 

To  the  Honorable,  the  United  States  District  Court, 
in  and  for  the  Southern  District  of  California, 
Northern  Division: 

Respondent  has  received  from  Counsel  for  Peti- 
tioner a  copy  of  the  proposed  order,  which  they  re- 
port was  mailed  this  Honorable  Court  on  Nov.  18, 
1946. 

Respondent  respectfully  protests  and  duly  objects 
to  this  proposed  order,  and  requests  that  it  be 
amended  by  striking  everything  in  it,  after  the 
words  "It  is  ordered  that  said  petition  be  denied." 

The  Petition  here  involved  prayed  for  one  thing 
only,  which  was 

"that  the  unexpended  funds  in  the  hands  of  the 
registrar  ...  be  paid  by  said  registrar  to  peti- 
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tioner  and  this  proceeding  finally  terminated 
and  closed." 

Therefore  because  the  prayer  of  respondent  "that 
the  petition  be  dismissed"  prevailed,  nothing  con- 
tained in  respondent's  "Reply  to  outline  of  argu- 
ments of  petitioner"  is  applicable,  because  it  [71] 
provided  that  "Should  this  prayer  be  wholly  de- 
nied .  .  .",  and  it  is  respondents  position  that  his 
prayer  was  not  "wholly  denied". 

That  portion  of  the  proposed  order  objected  to 
above,  would  })e,  if  sanctioned  by  this  Court,  beyond 
the  scope  of  the  instant  petition,  beyond  the  scope 
of  the  Final  Decree  which  "became  final  November 
9,  1942"  as  to  petitioner,  and  without  warrant  of 
any  law  known  to  respondent  or  cited  by  petitioner. 

A  further  objection  is  that  it  would  be  discrim- 
inatory, in  that  it  singles  out  responder.t  a^.  1 
ignores  the  three  other  holders  of  "still  outstand- 
ing" bonds,  and  so  would  violate  the  rule  of  equal- 
ity requisite  under  law. 

Respondent  was,  for  many  years,  active  in  the 
profession  of  underwriting  and  distributing  the 
obligations  of  States,  Counties,  Cities  and  Districts, 
as  President  of  J.  R.  Mason  &  Co.,  San  Francisco, 
and  has  never  yet  heard  of  any  law  enacted  by  the 
Congress  or  by  the  Legislature  of  any  State  making 
it  unlawful  to  invest  in  and  to  hold  any  valid,  bind- 
ing and  "still  outstanding"  bonds  of  a  State  or  of 
its  local  units  of  government,  protected  by  the  Con- 
stitution. 
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Because  Cli.  IX  (11  USCA  401-404)  the  base  of 
this  proceeding,  is  a  special  statute,  explicitly  limit- 
ing the  jurisdiction  granted,  especially  in  Sec. 
409(c),  sulj(a);  403(e),  sub(6)  ;  403 (i) ;  and  also 
because  of  the  limitation  upon  the  jurisdiction  al- 
lowed the  Courts  of  Bankruptcy  in  11  USCA  §1, 
sub(14)(15);  11  USCA  §1,  §§107,  sub.b.205; 
§§104  sub.a(4);  28  USCA  §379;  28  USCA  §41(1) 
sub(3);  40  USCA  §258a;  U.S.  §720;  11  Am.  Jur., 
Conliict  of  Laws  §30,  construed  in  Arkansas  Corp. 
V.  Thompson,  312  US  673  and  further  with  res|)ect 
of  the  scope  of  the  federal  power  to  execute  a  judg- 
ment against  a  local  unit  of  government  in  Huddle- 
son  V.  Dwyer,  322  US  233  it  is  respondents  conten- 
tion that  this  Court  should  stay  its  hand,  and  re- 
quire the  parties  to  litigate  question  of  purely  state 
law  in  the  Court  of  California,  as  was  ordered  in 
the  case  of 

Layton  v.  Thayne,  Cir.  10,  144  Fed.  2d  94. 
(Cert,  denied) 

Seymour  v.  Wildgen,  Cir.  10,  137  F.  2d  160. 

In  re  Boylan,  65,  F.  Supp.  105.  D.C.Pa.  [72] 

"The  Circuit  Court  of  Appeals  will  not  pass 
on  public  policy  invoived  in  taxing  statutes  and 
will  not  mitigate  the  rigors  of  such  statutes  on 
the  basis  of  economic  hardship,  and  taxpayers 
must  address  their  complaints  as  to  such  mat- 
ters to  Congress  and  not  to  the  Courts." 

Holmes  and  Son  v.   Comm.   Cir.4,   155   Fed. 
2d  155. 
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"An  injunction  restraining  the  collection  of 
taxes  in  a  State  Court — a  stay  not  being  author- 
ized by  any  law  relating  to  bankruptcy,  is  pro- 
hibited by  265  Judicial  Code,  §28  USCA  §379.'^ 

Brick  V.  McColgan,  39  F.  Supp.  358. 

"Federal  Courts  should  scupulously  confine 
their  own  jurisdiction  to  the  precise  limits 
which  the  Statute  conferring  jurisdiction  has 
defined." 

Hartford  Accident  Ins.  Co.,  39  F.  Supp.  475. 

Petitioner  is  a  statutory  trust,  a  land-tax  col- 
lector which  has  been  delegated  taxing  powers  and 
fixed,  continuing  duties  l)y  the  Constitution  and 
laws  of  the  sovereign  State  of  California.  Its 
powers  and  duties  have  been  clearly  and  unequivo- 
cally interpreted  and  construed  in  the  cases  cited 
in  respondents  prior  briefs,  to  which  cases,  the  fol- 
lowing may  now  be  added : 

In  re  Madera  Irr.  Dist.  92  Cal.  308; 

Wores  V.  Imperial  Irr.  Dist,  227  Pac.  181 
(Cal.  Supreme  Ct.)  ; 

Anderson  Cottonwood  ID  v.  Zinzer,  51  C.A. 
2d  587,  (Hearing  denied  ])y  Cal.  Supreme 
Court,  June  25,  1942) 

Oroville  Wyandotte  I.D.  v.  Ford,  47  C.A.2d 
531; 

Glenn  Colusa  Irr.  Dist.  v.  Ohrt,  31  C.A.2d 
619; 

Tulare  I.D.  v.  Shepard,  185  US  1. 
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Composition  proceedings  demand  the  utmost  good 
faith  of  the  debtor.  Boas  v.  Bank  of  America  N.T. 
&  S.  Assn,  51  C.A.  2d  592. 

All  property  belonging  to  a  California  Irrigation 
District,  including  land  acquired  for  unpaid  taxes, 
is  made  immune  from  prescription,  by  the  provi- 
sions in  Civ.  Code  of  Cal.  §1007. 

When  a  State  Court  has  ruled  on  the  rights  in 
property  of  a  Trustee  (Petitioner  is  a  trustee),  the 
Bankruptcy  Court  is  bound  by  the  State  Court  de- 
cree. 

Ohio  Oil  Co  V.  Thompson,  120  Fed.  2d  831. 

"Where  the  highest  court  of  a  State,  in  an 
appropriate  action,  has  decided  that  taxes  were 
properly  assessed,  and  are  legal  and  valid 
under  the  Constitution  and  laws  of  the  State, 
a  federal  court  will  not  entertain  a  suit  to  en- 
join their  collection." 

Douglas  County  v.  Stone,  191  US  557. 

"It  has  never  been  held  that  charges  upon 
or  estates  in  land  created  by  the  owner  thereof 
can  avail  as  against  the  taxing  power  of  the 
Connnonwealth.  Municipal  liens  for  grading 
and  paving  streets  are  a  species  of  taxation  and 
come  within  the  rule.  Such  liens  bind  the  en- 
tire estate  in  the  land,  except  where  an  Act  of 
Assembh^  directs  otherwise.  If  it  were  not  so, 
the  owner  of  real  estate  could  v/hollv  defeat 
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the  taxing  power  by  charging  it  with  the  pay- 
ment of  a  sum  of  money  equal  to  its  full  value. ' ' 

City  of  Erie  (Pa.)  v.  Piece  of  Land,  14  Atl. 
2d  428,  431. 

See  also, 

Day  V.  Ostergard,  21  Atl.2d  586.   (Pa.  Sup. 
Ct.) 

Spencer  v.  Merchant,  125  US  345,  352; 

Murray  v.  Charleston,  96  US  432; 

Perry  v.  City  of  Los  Angeles,  187  Cal.  753; 

Heine   v.    Board   of   Lev.    Comm.,    19   Wall 
(86  US)  665; 

State  V.  Murray,  79  S.C.  330,  60  S.E.  933; 

Ex  parte  Ayers,  123  US  443; 

Ex  parte  Virginia,  100  US  339,  347. 

"The  levying  of  State  taxes  upon  the  title 
of  private  landholders  .  .  .  impairs  the  exercise 
of  no  federal  function." 

Petition  of  S.R.A.  18  N.W.  2d  442.  Minn.  Sup.  Ct. 
Affirmed  by  Supreme  Court  of  I".S.  in  S.R.A.  v. 
Minnesota,  14  US  LW  4269. 

''If,  however,  the  officer  is  merely  a  nominal 
defendant,  and  the  State  is  the  real  party  in  in- 
terests (as  here)  then  the  suit  is  in  substance 
one  against  the  State  and  can  not  be  main- 
tained. (Citations)  .  .  .  Having  held  in  the 
instant  case  that  the  suit  is  against    (or  by) 
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the  State,  the  jurisdiction  of  the  federal  court 
must  fail,  even  though  the  State  of  Arkansas 
had  waived  its  immunity  and  consented  to  be 
sued.'^    (Emphasis  supplied) 

Cargile  v.  N.Y.  Trust  Co.,  67  Fed.2d  585. 

"Legislature  shall  not  pass  any  .  .  .  laws  .  .  . 
releasing-  or  extinguishing  in  whole  or  in  part, 
the  indebtedness,  liability  or  obligation  of  any 
corporation  or  person  to  this  State,  or  to  any 
municipal  corporation  therein." 

California  Constitution,  Art.  IV,  §§25,  sub.  16. 

"The  Legislature  shall  have  no  power  .  .  . 
to  make  any  gift  or  authorize  the  making  of 
any  gift,  of  any  public  money  or  thing  of  value 
to  any  individual,  municipal  or  other  corpora- 
tion, whatever." 

California  Constitution,  Art.  4,  Sec.  31. 

"These  are  not  academic  debating  points  or 
technical  niceties.  Those  who  have  gone  before 
us  have  admonished  us  that  in  a  free  represent- 
ative government  nothing  is  more  fundamental 
than  the  right  of  the  peoj^le  .  .  .  and  that  in 
our  peculiar  dual  form  of  government  nothing 
is  more  fundamental  than  the  full  power  of 
the  State  to  order  its  own  affairs  and  govern 
its  own  people,  except  so  far  as  the  Federal 
Constitution  expressly  or  by  fair  implication 
has  withdrawn  that  power.  The  power  of  the 
people  of  the   State  to  make  and  alter  their 
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laws  at  pleasure  is  the  greatest  security  for  lib- 
erty and  justice  .  .  . 

We  are  not  invested  with  the  jurisdiction  to 
pass  upon  the  expediency,  wisdom  or  justice 
of  the  law^s  of  the  States  as  declared  by  their 
Courts,  but  only  to  determine  their  conformity 
with  the  Federal  Constitution  and  the  para- 
mount laws  enacted  pursuant  to  it." 

Twining  v.  New  Jersey,  211  US  78,  106. 

"Especial  respect  should  be  had  to  such  de- 
cisions when  the  dispute  arises  out  of  general 
laws  of  a  State,  regulating  its  exercise  of  the 
taxing  powTr,  or  relating  to  the  State's  disposi- 
tion of  its  public  lands." 

Wilson  V.  Standifer,  184,  US  399.  412. 

"The  necessity  for  recognizing  and  maintain- 
ing the  Nation  and  each  of  the  State  Govern- 
ments with  its  full  constitutional  power  and 
right  to  function  independently  of  and  free 
from  infringements,  or  burdens  of  the  other 
can  not  be  minimized  or  overlooked.  When 
local  government  atrophies  and  the  National 
reach  grows  stronger  and  more  determined, 
decay  begins.  The  perpetuity  of  our  way  rests 
ui^on  the  continuity  of  the  blended,  dual 
system." 

First  Nat.  Bank,  Gainesville,  Tex.  v.  Thomas, 
38  F.  Supp.  849. 

"The  well  settled  principle  of  law  is  that 
jurisdiction  of  subject  matter  may  not  l)e  con- 
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ferred  upon  a  tribunal  by  consent.  Nor  can 
jurisdiction  be  construed  to  have  been  acquired 
by  a  Court  because  of  the  consent  of  one  of 
the  parties  to  a  submission  of  litigation  to  the 
Court,  when  in  fact  and  in  law,  the  Court  is 
without  power  to  act.  Since  the  jurisdiction 
of  subject  matter  can  not  be  conferred  by  con- 
sent, it  can  less  so  be  acquired  by  inference  .  .  . 
The  Court  not  having  jurisdiction  of  the  sub- 
ject matter,  can  not  acquire  jurisdiction  of  the 
persons.  To  bind  persons,  the  Court  must  first 
obtain  jurisdiction  of  the  matter  submitted 
to  it." 

Vaughan  v.  Vaughan,  35  NYS  2d  421. 

"An  Act  which  is  valid  on  its  face,  may  still, 
as  applied  to  a  particular  state  of  facts,  be 
invalid. ' ' 

Nashville    C.&St.L.Ry    Co.    v.    Walters,    294 
US  405. 

It  is  settled  that  whenever  jurisdiction  is  lacking, 
a  Federal  Court  must  sua  sponte  dismiss  the  cause. 

Atlas  Life  Ins.  v.  Southern,  306  US  563. 

"Ambiguous  intimations  of  general  X3hrases 
in  opinions  torn  from  the  significance  of  con- 
crete circumstances,  or  even  occasional  devia- 
tions over  a  long  course  of  years,  not  unnatural 
in  view  of  the  confusing  complexities  of  the  tax 
problems,  do  not  alter  the  limited  nature  of  the 
function  of  this  Court  when  State  taxes  come 
before  it  .  .  . 
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Nothing  can  be  less  helpful  than  for  Courts 
to  go  beyond  the  extremely  limited  restrictions 
that  the  Constitution  places  upon  the  States 
and  to  inject  themselves  in  a  merely  negative 
wa}'  into  the  delicate  processes  of  fiscal  policy 
making." 

Wisconsin  v.  Penney,  311  US  435,  445. 

The  "still  outstanding"  bonds  impose  upon  Pe- 
tioner 

"...  a  plain  official  duty,  requiring  no  exercise 
of  discretion"  and  when  "performance  is  re- 
fused, any  person  who  will  sustain  injury  by 
such  refusal  may  have  mandamus  to  compel 
its  performance." 

Board  of  Liquidation  v.  McComl),  92  US  531, 
541. 

"The  scrupulous  regard  for  the  rightful  in- 
dependence of  State  governments  which  should 
at  all  times  actuate  the  Federal  Courts,  and 
a  proper  reluctance  to  interfere  by  injunction 
with  their  fiscal  operations,  require  that  such 
relief  should  be  denied  in  every  case  where  the 
asserted  Federal  right  may  be  p]"eserved  with- 
out it  .  .  . 

If  the  remedy  at  law  is  plain,  adequate  and 
complete,  the  aggrieved  party  is  left  to  that 
remedy  and  in  the  State  courts  from  which  the 
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cause  may  be  brought   to   this   Court   for  re- 
view if  any  federal  questions  be  involved." 

Great  Lakes  Dredge  &  Dock  Co.  v.  Huffman, 
319  US  293. 

Land  holders  may  not  get  injunctions  in  a  Fed- 
eral Court  to  stop  the  enforcement  of  taxes  on  agri- 
cultural land. 

Tuttle  V.  Bell,  377  111.  510,  37  N.E.  2d  180. 
Certiorari  denied  315  US  815. 

The  rule  is  stated  by  Dobie  on  Federal  Proced- 
ure, Sec.  16,  p.  25; 

"Every  federal  court  is  a  court  of  limited 
jurisdiction.  All  presumptions  are  against  the 
jurisdiction  of  such  a  court,  so  that  the  facts 
disclosing  the  jurisdiction  must  affirmatively 
appear  upon  the  record.  Jurisdiction  can  not 
be  conferred  by  the  mere  consent  of  the  parties, 
and  the  question  of  jurisdiction,  w^i ether  or 
not  raised  by  the  parties,  is  always,  during  the 
progress  of  the  case,  before  the  federal  courts, 
both  trial  and  appellate."  i 

It  is  submitted  that  the  jurisdiction  requisite  to 
order  respondent  to  now  surrender  the  bonds  does 
not  "affirmatively  appear  upon  the  record",  and 
hence  that  portion  of  the  order  should  be  stricken, 
as  requested  above,  herein.  [76] 

Petitioner,  in  his  letter  of  Nov.  12,  1916  to  this 
Court,  said: 

"It  is  our  position  that  the  court  is  now 
without   jurisdiction   to   allow   Mr.    Mason   to 
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take  the  money  if  he  uow  desires  to  do  so  .  .  . 
It  is  true  that  in  the  dual  dei^ree  the  c^^urt 
said  in  effect  that  upon  expiration  of  the  stat- 
ute of  limitations  (applicable  to  its  still  out- 
standing obligations >  the  District  might  repi^rt 
back  to  the  court  for  such  action  as  the  court 
deemed  advisable.  However  we  do  not  make 
our  case  upon  that  order  but  upon  statutory 
and  substantive  rules  of  law  by  virtue  of  which 
we  claim  that  the  court  can  not  exercise  discre- 
tion in  the  premises  but  can  only  apply  the 
law  as  it  exists,"  (The  State  law.^ 

Petitioner  failed  completely  to  cite  any  pertinent 
*'law".  or  citations,  and  ha^ing  failed  to  even  try 
and  question  the  niling  in  Moody  v.  Provident  I.  D., 
12  Cal.  2d  3S9  which  made  the  statute  wholly  in- 
applicable to  any  of  the  bonds  involved,  and  this 
Court  having  also  announced  that  j>etitioner  has 
no  equities  in  the  funds  now  in  the  i*egistry  of  this 
Court,  it  is  respectfully  submitted  that  the  petition 
failed,  and  that  the  petition  having  been  denied, 
it  should  be  dismissed,  and  the  parties  should  be 
allowed  to  address  any  furthey  question  or  dispute 
to  the  Califoriiia  Courts,  freed  fi-om  any  injunc- 
tion by  this  Honorable  Court. 

"The  discharge  of  a  l>ankrupt  does  not  affect 
securities  and  they  are  subject  to  a  judgment 
or  decree  in  rem.  but  the  creditor  applying  for 
such  remedy  may  be  require^i  to  nwn't  tho  vo- 
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suit  of  the  bankrupt's  discharge  if  the  bank- 
rupt or  assignee  insists  upon  it." 

Omaha  US  Employees  Fed.  Credit  Union  v. 
Brunson,  23  NW  2d  717. 

Wherefore,  respondent  prays  that  all  the  lan- 
guage following  "It  is  ordered  that  said  petition  be 
denied"  in  the  proposed  order  be  stricken,  that  the 
restraints  in  the  final  decree  be  lifted,  on  the 
ground  that  they  are  without  warrant  of  law,  and 
that  the  proceeding  be  dismissed.  Should  this 
prayer  be  denied,  respondent  requests  the  oppor- 
tunity to  present  further  argument,  orally,  before 
the  proposed  order  is  signed. 

Dated:  November  21,  1946. 

/s/  J.  R.  MASON 

a  creditor,  in  Pro  Se. 

1920  Lake  Street. 

San  Francisco,  21,  Calif. 

[Endorsed] :  Filed  Nov.  22,  1946.  [77] 


At  a  stated  term,  to-wit:  The  September  Term, 
A.  D.  1946,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles, 
on  Saturday,  the  14th  day  of  December,  in  the  year 
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of  our  Lord,  one  thousand  nine  hundred  and  forty- 
six. 

Present:     The  Honorable  Paul  J.  McCormick, 
District  Judge. 

No.  4818-Bkcy 

In  the  Matter  of 

MERCED   IRRIGATION   DISTRICT, 

Debtor. 

On  the  consideration  of  the  proposed  order  re- 
lating to  the  action  of  the  Court  pursuant  to  pro- 
ceedings of  Nov.  15,  1946,  and  of  the  objections  of 
respondent,  J.  R.  Mason,  to  said  proposed  order 
filed  herein  Nov.  22,  1946,  the  Court  is  in  doubt 
because  of  the  statements  in  the  last  sentence  of 
the  objections  of  respondent  to  the  order  proposed 
l)y  the  petitioner  as  to  the  attitude  and  position  of 
the  respondent,  J.  R.  Mason,  and  therefore,  in  order 
to  finally  and  decisively  ascertain  the  attitude  of 
said  respondent,  J.  R.  Mason,  and  in  conformity  to 
his  request  in  said  objections  of  respondent  to  the 
order  proposed  by  the  jDetitioner,  it  is  now  ordered 
that  the  said  respondent  and  petitioner  Merced 
Irrigation  District  appear  before  this  Court  in 
court  room  No.  8,  United  States  Post  Office  and 
Court  House,  Los  Angeles,  California,  on  Satur- 
day, Dec.  28,  1946,  at  10  o'clock  a.  m.,  for  further 
and  final  proceedings  in  the  matter  of  the  petition 
of  the  Merced  Irrigation  District  filed  herein  July 
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30,  1946.  The  clerk  is  directed  this  day  to  transmit 
notice  hereof  by  U.  S.  mail  to  i)etitioner  Merced 
Irrigation  District  and  to  the  respondent  J.  R. 
Mason.  [78] 


United  States  District  Court 

Office  of  the  Clerk 

Southern  District   of   California 

Los  Angeles  12,  California, 

December  14,  1946 

Stephen  W.  Downey,  Esq., 
Downey,  Brand  &  Seymour, 
Attorneys  at  Law, 
500  Capital  National  Bank  Bldg., 
Sacramento,  Calif. 

Mr.  J.  R.  Mason,  1920  Lake  Street, 
San  Francisco  21,  Calif. 

Gentlemen : 

RE:     In  the  Matter  of 

MERCED  IRRIGATION  DISTRICT 
No.  4818  Bkcy.  N.  D. 

The  Court  has  this  day  ordered  that  the  above 
case  be  placed  on  the  Calendar  on  Dec.  28,  1946, 
at  10  o'clock  a.  m.,  i3ursuant  to  order  made  this 
day,  copy  enclosed,  and  that  the  attorneys  for  the 
parties  or  you  appear  before  the  Honorable  Judge 
Paul  J.  McCormick  for  hearing  at  that  time. 

/s/  EDMUND  L.  SMITH, 
Clerk.  [79] 
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At  a  stated  term,  to-wit:  The  October  Term, 
A.  D.  1946,  of  the  District  Court  of  the  United 
States  of  America,  for  the  Northern  Division  of 
the  Southern  District  of  California,  held  at  the 
Court  Room  thereof,  in  the  City  of  Los  Angeles, 
on  Saturday,  the  28th  day  of  December,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
six. 

Present:     The  Honorable  Paul  J.  McCormick, 
District   Judge. 

No.  4818-Bkcy. 

In  the  Matter  of 
MERCED  IRRIGATION  DISTRICT, 

Debtor. 

This  matter  coming  on  for  further  and  final  i)ro- 
ceedings  in  the  matter  of  the  petition  of  the  Merred 
Irrigation  District,  filed  July  30,  194G,  for  disiiibr- 
tion  of  unexpended  funds  in  the  hands  of  the  Reg- 
istrar, to  petitioner,  and  for  termination  and  clos- 
ing of  this  proceeding;  J.  R.  Mason,  a  creditor, 
objector,  being  present  in  propria  persona;  at  10:28 
a.  m.  court  convenes  herein; 

Stei)hen  M.  Downey,  Esq.,  counsel  for  the  peti- 
tioner, being  absent,  the  Court  is  infoimed  that 
Mr.  Downey  is  delayed  due  to  the  train  on  which 
he  is  traveling  to  Los  Angeles  being  late,  and  there- 
upon court  recesses  until  Mr.  Downey  arrives. 

At  10 :58  a.  m.  court  reconvenes  herein  and  Attor- 
ney Downey  and  J.  R.  Mason  l)oing  i)resent,  the 
Court  refers  to,  and  reads  into  the  record  from  the 
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brief  of  Mr.  Mason  dated  Nov.  21,  1946,  and  makes 
a  statement  to  Mr.  Mason.  It  is  ordered  to  proceed 
with  the  argument. 

Mr.  Mason  makes  a  statement  and  argues  to  the 
Court  in  opposition  to  the  said  petition  filed  July 
30,  1946.  At  11:55  a.  m.  Attorney  Downey  makes 
a  statement  and  argues  to  the  Court  in  support  of 
the  said  petition  and  makes  a  suggestion  to  the 
Court  as  to  further  order  herein.  At  noon  Mr. 
Mason  argues  further  in  reply,  and  at  12:04  p.  m. 
Attorney  Downey  argues  further. 

At  12:05  p.  m.  the  Court  makes  a  further  state- 
ment and  refers  to  the  prior  proceedings  herein  and 
the  record  and  files  in  this  matter,  and  gives  its 
decision  as  follows: 

It  now  appears  that  the  Court  misapprehended 
Mr.  Mason's  attitude  in  the  premises  and  it  now 
appears  and  the  Court  finds  that  the  respondent 
Mason  is  not  willing  to  comply  with  the  suggested 
direction  of  the  [80]  Court  as  indicated  by  the 
record.  The  Court  further  concludes  that  laches 
have  occurred  and  that  there  has  also  been  sufficient 
time  under  any  applicable  statute  of  limitations  for 
the  determination  of  the  amomit  remaining  in  this 
fund,  the  Court  concluding  that  it  has  jurisdiction 
over  its  fund  and  it  is  the  fund  that  is  in  question 
in  this  proceeding  at  this  time,  and  would  be  in- 
clined to  the  suggestion  of  counsel  for  the  District, 
in  his  desire  to  afford  to  those  bondholders,  includ- 
ing Mr.  Mason,  the  proposed  opportunity  to  share 
in  this  money  in  preference  to  the  Merced  Irriga- 
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tion  District,  but  it  must  be  done  on  the  basis  of 
the  Court's  direction  and  not  upon  any  other  theory. 
Apparently  that  is  not  satisfactory  to  Mr.  Mason, 
so  that  counsel  for  the  District  will  prepare  an 
order  along  the  lines  suggested  by  him  in  his  argu- 
ment and  present  that  for  signature  before  Decem- 
ber 31,  1946.  Exception  is  allowed  and  noted  for 
Mr.  Mason. 

Mr.   Mason   makes   a   further   statement   to   the 
Court.  [81] 


[Title  of  District  Court  and  Cause.] 

ORDER  AND  DECREE 

After  due  notice  given  as  required  by  order  of 
this  Court,  the  Petition  of  Merced  Irrigation  Dis- 
trict Praying  That  Unexpended  Funds  Deposited 
With  This  Court  for  the  Discharge  of  Outstanding 
Bonds  and  Coupons  at  the  Composition  Rate  in 
Accordance  With  the  Interlocutory  Decree  Heioin 
Be  Refunded  to  Said  District  came  on  regularly 
to  be  heard  on  the  29th  day  of  October,  1946,  Ste- 
phen W.  Downey  and  John  F.  Downey  ai)pearing 
for  petitioner;  J.  R.  Mason,  one  of  the  holders  of 
outstanding  bonds  and  coupons  effected  by  the  plan 
of  composition  herein,  ai)pearing  in  propria  per- 
sonem;  and  no  other  appearances  being  made  by 
or  on  behalf  of  any  other  interested  party  or 
parties;  [82] 

After  proceedings  thereon  said  matter  was  duly 
continued  to,  and  fui-ther  hearing  thereon  was  had, 
on  the  15th  day  of  November,  1946 ;  thereafter,  and 
upon  presentation  of  a  proposed  order  upon  said 
Petition,  Objections  to  said  proposed  order  were 
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filed  by  the  said  J.  R.  Mason;  thereupon  a  hearing 
on  said  objections  was  regularly  set  for  the  28th 
day  of  December,  1946,  and  after  due  notice  thereof 
said  objections  were  on  said  day  duly  heard  and 
considered. 

The  Court,  having  fully  considered  said  Petition 
and  said  Objections,  and  having  heard  evidence  and 
argument  thereon,  and  being  fully  advised  in  the 
premises,  Now  Finds : 

That  notice  of  hearing  on  said  Petition  and  of 
hearing  on  said  Objections  was  duly  and  regularly 
given  in  accordance  with  the  Orders  of  this  Court; 

That  all  outstanding  bonds  and  coupons  of  the 
above  named  Debtor  effected  by  the  plan  of  corn- 
position  herein,  and  all  claims  of  whatsoever  nature 
based  thereon,  are  now  barred  by  the  statutes  of 
limitation  applicable  thereto  and  do  not  now  con- 
stitute valid  claims  against  said  Debtor  nor  against 
said  f imd  deposited  by  Debtor  with  this  Court ;  that 
the  owners  and/or  holders  of  said  outstanding- 
bonds  and/or  coupons  are  guilty  of  laches  in  the 
premises  and  are  barred  thereby  and  by  applicable 
statutes  of  limitation  from  receiving  any  part  of 
said  fund  on  deposit  herein  and/or  from  asserting 
any  claim  whatsoever  against  said  Debtor  based 
on  said  bonds  and/or  coupons. 

The  Court  Further  Finds  that  it  is  nevertheless 
vested  with  equitable  power  and  authority  to  au- 
thorize the  owners  of  said  bonds  and  coupons  an 
additional  period  of  forty-five  (45)  days  from  the 
date  hereof  within  which  to  deposit  said  bonds 
and/or    coupons    with,    and    surrender    said    bonds 
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and/or  coupons  to  this  [83]  Court  and  to  thereupon 
receive  from  said  fund  deposited  by  Debtor  herein 
payment  therefor  at  the  composition  rate  approved 
in  this  cause;  and 

The  said  Debtor  having  no  objection  to  such  au- 
thorization and  procedure; 

Now,  Therefore,  It  Is  Hereby  Ordered  and  De- 
creed : 

That  Merced  Irrigation  District,  the  Debtor 
herein,  is  entitled  to  have  refunded  to  it  all  moneys 
now  remaining  on  deposit  with  this  Court  from  the 
fund  heretofore  deposited  herein  by  said  Debtor 
for  the  discharge  of  its  obligations  in  accordance 
with  the  interlocutory  decree  in  this  cause; 

That  the  refund  to  said  District  of  said  moneys 
shall  however  be  withheld  for  a  period  of  forty-five 
(45)  days  from  the  date  hereof;  that  during  F"!.id 
period  of  forty-five  (45)  days  tlie  ^.'leii:  of  tliir; 
Court,  as  Registrar  of  said  fund,  shall  pay  there- 
from to  the  owner  or  owners  of  bonds  and/or  cou- 
pons effected  by  the  plan  of  composition  herein  who 
shall  deposit  said  bonds  and/or  coupons  with,  and 
surrender  the  same  to  this  Court  during  said  forty- 
five  (45)  day  period  such  amount  as  is  provided 
by  the  terms  of  the  interlocutory  decree  herein; 

That  upon  the  entry  of  this  Order  and  Decree 
Merced  Irrigation  District  shall  cause  true  and 
correct  copies  thereof  to  be  sent  by  registered  mail 
to  the  following  named  persons  at  the  addresses 
set  opposite  their  respective  names: 

J.  R.  Mason,  1920  Lake  Street,  San  Fran- 
cisco, California; 
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H.  K.  Buscbe,  335  Adeline  Street,  Oakland, 
California ; 

F.  C.  Busche,  335  Adeline  Street,  Oakland, 
California ; 
and  shall  cause  additional  true  and  correct  copies 
thereof  to  be  [84]  placed  in  the  hands  of  the  United 
States  Marshal  for  the  Northern  District  of  Cali- 
fornia with  instructions  that  he  serve  the  same  on 
the  said  H.  K.  Busche  and  the  said  F.  C.  Busche 
personally  if  such  personal  service  thereof  can  be 
effected  by  him; 

That  upon  the  expiration  of  forty-five  (45)  days 
from  the  date  hereof,  and  upon  the  filing  with  this 
Court  by  Merced  Irrigation  District  of  affidavits 
showing  that  the  matters  herein  required  of  it  to 
be  done  have  been  done,  the  Clerk  of  this  Court, 
as  Registrar  of  the  said  fund  deposited  herein  by 
Debtor,  shall  deliver  all  moneys  then  remaining 
therein  to  Merced  Irrigation  District,  and  said  Dis- 
trict shall  thereupon  acquire  full  title  thereto  and 
ownership  thereof; 

That  upon  said  moneys  being  so  paid  to  Merced 
Irrigation  District  this  proceeding  shall  become  and 
be  finally  terminated  and  closed. 
Dated:     Dec.  31st,  1946. 

/s/  PAUL  J.  McCORMICK, 
Judge. 
[Endorsed] :     Filed,  judgment  entered  and  dock- 
eted Dec.  31,  1946. 

Notation  made  in  Bankruptcy  Docket  on 
Dec.  31,  1946,  pursuant  to  Rule  79(a),  Civil 
Rules  of  Procedure.  [85] 
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[Title  of  District  Court  and  Cause.] 

OBJECTIONS  BY  RESPONDENT  TO  ORDER 
PROPOSED  BY  PETITIONER 

To  the  Honorable,  the  United  States  District  Court, 
in  and  for  the  Southern  District  of  California, 
Northern  Division: 

Respondent  received  from  Counsel  for  Petitioner 
copy  of  proposed  order  January  2,  1947,  the  origi- 
nal of  which  was  mailed  to  the  Court. 

Respondent  respectfully  objects  to  this  proposed 
Older  and  to  the  proposed  draft  thereof  in  the  fol- 
lowing respects: 

1.  To  all  language  that  indicates  that  this  Court 
found  that  any  statute  of  limitations  is  aioplicable 
to  the  still  outstanding  obligations  held  by  Respond- 
ent. 

2.  Objects  to  the  proposed  45  dixy  tin^.e  llinii:.- 
tion,  or  any  other  time  limitation  not  allowed  by 
applicable  law,  or  by  any  provisiuji  in  the  Final 
Decree  of  Nov.  9,  1942. 

3.  Objects  to  the  proposed  order  to  give  the 
money  now  in  registry  of  this  Court  to  Petitioner, 
because  it  never  did  and  does  not,  and  will  not  be- 
long to  Petitioner.  [86] 

Respondent  respectfully  submits  that  Petitioner 
at  no  point  in  the  proceeding  cited  any  law  or  case 
even  pretending  to  modify  the  inapi)licability  of 
any  statute  oT  limitations  to  the  bonds  and  defaulted 
coupons  held  by  res})ondent,  as  construed  and  ap- 
plied by  the  highest  State  Court  in  Moody  v.  Provi- 
dent I.  D.,  12  C.  2d  389. 
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The  proposed  order  cites  no  case,  or  precedent 
for  any  contrary  ruling  with  regard  to  the  only 
question  raised  in  the  Petition. 

Respondent  again  respectfully  invites  the  Court's 
consideration  of  the  arguments  and  citations  in  this 
regard,  presented  in  his  briefs  of  October  26,  1946, 
November  12,  1946,  and  Nov.  21,  1946,  and  the  com- 
plete silence  about  it,  in  briefs  of  Petitioner. 

The  proposed  decree  finding  respondent  guilty 
of  laches  is  objected  to,  because  petitioner  made  no 
such  point  at  any  stage  of  the  proceeding,  having 
instead  vigorously  contended  that  "the  court  can 
not  exercise  discretion  in  the  premises  but  can  only 
apply  the  law  as  it  exists."  (Letter  to  Court,  dated 
Nov.  12,  1946.) 

Petitioner  has  shown  no  right,  title  or  interest 
in  or  to  any  of  the  funds  in  the  Registry  of  this 
Court.  The  Court  above,  in  Bekins  v.  Compton 
Delevan  I.  D.,  150  Fed.  2d  526,  held  squarely  that 
similarly  deposited  funds  are  the  property  of  the 
bond  holders,  and  not  at  all  the  property  of  the 
bankrupt. 

In  its  Petition  to  the  Supreme  Court  of  the 
U.  S.  the  Compton  Delevan  District  said:  "The 
Appellate  Court  states  that  the  money  represented 
in  the  composition  figure  v^^hich  would  have  been 
paid  to  the  respondent  if  their  bonds  had  been  pre- 
sented is  really  the  property  of  respondent  and  not 
of  the  petitioner;  this  is  an  erroneous  conclusion." 
But  Certiorari  was  denied  by  the  Court. 

Disbursement  of  funds  in  the  Registry  of  the 
Court  in  these  cases  is  governed  b^^  Title  28  of  Judi- 
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cial  Code,  Sec.  851,  852,  and  the  proposed  order,  if 
signed  would  clearly  appear  to  be  contrary  to  its 
explicit  provisions.  Petitioner  has  claimed  no  loss 
because  respondent  has  not  drawn  down  the  money 
in  the  Court's  Registry.  [87] 

With  regard  to  whether  the  Courts  are  author- 
ized, in  proceedings  arising  under  Ch.  IX  of  the 
Bankruptcy  Act,  to  exercise  equitable  powers  in 
matters  otherwise  settled  by  the  laws  and  decisions 
of  the  State  and  its  highest  Courts,  the  rulings  in 
the  following  cases  may  prove  relevant  and  helpful 
to  this  Court : 

Spellings  v.  Dewey,  122  Fed.  2d  652; 
Ware  v.  Crummer  &  Co.,  128  Fed.  2d  114; 
Green  v.  City  of  Stuart,  135  F.  2d  33. 

In  Faitoute  v.  Asbury  Park,  31G  U.  S.  502,  .^08, 
509,  the  Court  said  in  answering  the  contention  Ihi.t 
the  Federal  Ch.  IX  is  supreme,  said: 

"Can  it  be  that  a  power  that  was  not  recog- 
nized until  1938,  and  when  so  recognized,  was 
carefully  circumscribed  to  reserve  full  free- 
dom to  the  States,  has  now  been  completely 
absorbed  by  the  federal  government.  .  .  .  We 
think  not." 

The  late  Pres.  Roosevelt  said  in  1937: 

u*  *  *  j^  ^^g  clear  to  the  framers  of  our  Con- 
stitution that  the  greatest  possible  liberty — of 
self  government — must  be  given  to  each  state, 
and  that  any  national  administration  attempt- 
ing to  make  all  laws  for  the  whole  nation  *  *  * 
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would  inevitably  result  at  some  future  time  in 
a  dissolution  of  the  Union  itself."  (N.  Y. 
Times,  Sept.  17,  1937,  page  24.) 

In  U.  S.  V.  Bekins,  304  U.  S.  27,  which  held  Ch. 
IX  "not  unconstitutional,"  the  Court  stressed  the 
condition  embodied  in  that  statute,  that  a  petitioner 
must  be  "authorized  by  law  to  take  all  action 
necessary  to  be  taken  by  it  to  carry  out  the  plan," 
and  made  it  clear  that  such  action  must  be  author- 
ized by  State  law. 

Petitioner  having  failed  to  cite  the  necessary 
State  law,  upon  which  the  proposed  order  could 
validly  rest,  and  this  Court  having  no  summary 
jurisdiction  in  a  Ch.  IX  proceeding,  respondent 
prays  that  the  funds  in  the  Registry  of  this  Court 
be  disbursed  only  as  provided  by  Sec.  851,  852, 
supra,  that  the  petition  filed  July  24,  1946,  be  de- 
nied, and  the  claims  be  adjudicated  by  the  State 
Court. 
Dated  January  2,  1947. 

/s/  J.  R.  MASON, 

a  Creditor,  in  Pro  Se., 
1920  Lake  St., 
San  Francisco  21„ 
348  W.  Calif.  St., 
Pasadena  2,   Cal. 
The  foregoing  objections  are  considered  and  de- 
termined to  be  without  merit  under  applicable  and 
appropriate  procedure  herein. 

PAUL  J.  McCORMICK, 

Judge. 
[Endorsed] :     Filed  Jan.  3,  1947.  [88] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  J.  R.  Mason,  one 
of  the  creditors  of  Merced  Irrigation  District  and 
respondent  in  this  cause,  does  appeal  to  the  Circuit 
Court  of  Appeals  of  the  United  States  in  and  for 
the  Ninth  Circuit  from  the  Order  and  Decree  en- 
tered in  this  action  December  31,  1946,  and  from 
the  whole  thereof,  the  same  ]jeing  an  Order  and 
Decree  entered  after  the  Final  Decree  dated  July 
15,  1941. 

Dated:     January  22,  1947. 

/s/  J.  R.  MASON, 

In  Propria  Persona.  [89] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  by  These  Presents:  That  we,  J.  R. 
Mason,  Appellant  named  in  the  Notice  of  Appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  dated  Jan.  22,  1947,  as  Principal, 
and  American  Surety  Company  of  New  York,  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  York,  and  authorized  to  trans- 
act business  in  the  State  of  California,  as  Suiety, 
are  held  and  firmly  bound  unto  Merced  Iri-igation 
District,  and  to  the  United  States  of  America,  and 
to  the  Clerk  of  said  Court,  m  the  full  and  just  sum 
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of  Two  Hundred  Fifty  &  00/100  Dollars  ($250.00), 
to  l)e  paid  to  tliem  and/or  to  each  and/or  to  all  or 
any  of  them,  and  his  or  their  respective  successors, 
if  any,  as  their  respective  rights  may  appear,  in 
the  aggregate  amount  of  $250.00,  to  which  payment, 
well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and 
severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  14th  day  of 
January,  1947. 

Whereas  the  above  named  principal  has  or  is 
about  to  file  a  notice  of  appeal  and  take  an  appeal 
in  said  matter  from  the  order  and  decree  entered 
December  31,  1946,  which  decree  was  entered  after 
Final  Decree,  in  this  same  cause,  dated  July  15, 
1941,  which  became  final  Nov.  9,  1942,  to  the  Circuit 
Court  of  Appeals  of  the  United  States  for  the  Ninth 
Circuit  and  files  herewith  his  said  Notice  of  Appeal. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such,  That  if  the  said  Principal  shall 
prosecute  his  said  appeal  to  effect  and  answer  all 
costs,  if  he  shall  fail  to  make  his  plea  good,  then 
this  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  effect. 

It  is  further  stipulated  as  a  part  of  the  foregoing- 
bond,  that  in  case  of  the  breach  of  any  condition 
thereof,  the  above  named  District  Court  may,  upon 
notice  to  the  Surety,  above-named,  proceed  sum- 
marily in  said  action  or  suit  to  ascertain  the  amount 
which  said  Surety  is  bound  to  pay  on  account  of 
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such  breach,  and  render  judgment  therefor  against 
said  surety  and  award  execution  therefor. 

/s/  J.  R.  MASON, 

AMERICAN  SURETY 

COMPANY  OF  NEW  YORK, 

By:  /s/  D.  B.  Sperry, 

Resident  Vice-President. 

Attest:       /s/  M.  L.  CRUMMEY, 

Resident  Asst.  Secretary. 

Bond  No.  35-470-095 

Premium  $10.00  per  annum.  [90] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

On  this  14th  day  of  January,  in  the  year  one 
thousand  nine  hundred  and  forty-seven,  before  me, 
Jane  M.  Dougherty,  a  Notary  Pul)lic  in  and  for 
said  City  and  County,  State  aforesaid,  residing 
therein,  duly  commissioned  and  sworn,  personally 
appeared  B.  D.  Sperry  and  M.  L.  Crummey,  known 
to  me  to  be  the  Resident  Vice-President  and  Resi- 
dent Assistant  Secretaiy  respectively  of  the  Ameri- 
can Surety  Company  of  New  York,  the  corporation 
described  in  and  that  executed  the  within  and  fore- 
going instrument,  and  known  to  me  to  he  the  per- 
sons who  executed  the  said  instrument  on  behalf 
of  the  said  corporation,  and  they  both  duh'  acknowl- 
edged to  me  that  such  corporation  executed  the 
same. 

In  Witness  Wliereof,   I  have  hereunto  set   my 
hand  and  affixed  my  official  seal,  at  my  office,  in  the 
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said  City  and  County  of  San  Francisco,  the  day 
and  year  in  this  certificate  first  above  written. 

/s/  JANE  M.  DOUGHERTY, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  September  24,  1949. 

[Endorsed]:     Filed  Jan.  22,  1947.  [91] 


[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  that  an  appeal  has  been  taken  by 
J.  R.  Mason,  upon  his  application  a  stay  of  execu- 
tion of  the  order  by  this  Court  dated  Dec.  31,  1946, 
is  hereby  granted  pending  appeal  and  until  forty- 
five  days  (45  days)  after  the  coming  down  of  the 
Final  Mandate  of  the  Appellate  Court,  unless  other- 
wise ordered  prior  to  said  time. 

Dated:  Jan.  22,  '47. 

/s/  PAUL  J.  McCORMICK, 
Judge. 

[Endorsed] :     Filed  Jan.  22,  1947.  [92] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

1.  The  Order  and  Decree  that  the  claims  of  J.  R. 
Mason  are  ])arred  by  the  Statute  of  Limitations 
applicable  to  the  still  outstanding  obligations  of 
Merced  Irrigation  District  is  an  error  of  law. 

2.  The  Court  erred  in  ruling  that  any  of  the 
bonds  or  coupons  owned  by  J.  R.  Mason  are  out- 
lawed, because  some  are  not  yet  due  or  lawfully 
payable,  and  because  those  which  are  past  due  were 
all  duly  presented  for  payment,  and  are  thus 
brought  under  the  provisions  of  Sec.  52  of  the  Irri- 
gation District  Act,  and  are  not  subject  to  the 
Statute  of  Limitations  otherwise  applicable  to  past 
due  claims. 

3.  The  doctrine  of  laches  is  inapplicable  in  the 
absence  of  any  showing  of  injury.  No  such  show- 
ing appears,  and  this  part  of  the  Order  and  Decree 
entered  Dec.  31,  1946,  is  an  erroi-  of  law. 

4.  The  Final  Decree  was  entered  July  15,  1941, 
and  became  final  Nov.  9,  1942.  The  Order  here  in- 
volved, was  entered  Dec.  31,  1946,  pursuant  to  peti- 
tion filed  by  the  bankrupt  July  24,  1946.  The  in- 
stant decree  prescribes  new  provisions  with  respect 
to  laches,  not  requested  in  the  petition  of  July  24, 
1946,  not  authorized  by  11  USCA  401-403,  or  any 
Federal  or  State  law  cited,  and  is  an  error  of  law. 

5.  Because  the  bankrupt  is  not  authorized  to 
call,   redeem  or  pay  its  bonds  or  coupons  before 
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their  fixed  due  dates,  or  for  less  than  the  sums 
promised  in  the  bonds  and  statutes  on  which  they 
are  based,  the  Order  and  Decree  allowing  J.  R. 
Mason  and  the  other  holders  of  ''still  outstanding- 
obligations"  45  days  within  which  to  surrender 
their  valid,  binding  and  unpaid  bonds  at  50%  of 
bond  principle,  with  nothing  for  defaulted  interest 
from  1932,  or  suffer  a  complete  loss  and  to  forever 
get  nothing,  is  arbitrary,  without  warrant  of  law, 
and  it  contravenes  the  explicit  limitation  in  Sec. 
403  (e)  sub  (6)  against  decrees  unless  the  petitioner 
"is  authorized  by  law^  to  take  all  action  necessary 
to  be  taken  by  it  to  carry  out  the  plan." 

6.  The  Court  erred  in  failing  to  lift  the  restraints 
in  the  Final  Decree,  as  requested,  which  restraint 
has  the  force  and  effect  of  permitting  Public  tax 
officials  of  California  to  violate  the  Constitution  and 
laws  of  California  applicaljle  under  Deerings  Gen. 
Laws,  Act  3854,  p.  1792,  in  that  it  releases  them 
from  the  performance  of  mandatory  taxing  duties, 
as  construed  by  the  highest  State  Court,  and  also 
by  the  Supreme  Court  of  the  U.  S.  For  these  rea- 
sons the  Decree  contravenes  28  USC  41  (1),  sub 
(3)  (4);  11  USCA  1,  Sec.  14,  15;  28  USCA  379; 
and  violates  the  vested  rights  of  J.  R.  Mason  in  the 
bonds  affected  by  the  Decree,  which  are  se<?ured  by 
Art.  I,  sec.  16;  Art.  IV,  sec.  1,  31;  Art.  X,  sec.  5; 
Art.  XIII,  sec.  6  of  the  California  Constitution, 
and  by  Art.  I,  sec.  10,  cl.l,  and  the  5th  and  14th 
Amendments  to  the  U.  S.  Constitution.  [93] 

7.  The  Court  erred  in  ordering  the  funds  origi- 
nally placed  in  the  registry  of  the  Court  to  pay  ' '  the 
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holders  of  such  bonds  in  accordance  with  said  Inter- 
locutory Decree,"  given  to  the  bankrupt  unless 
withdrawn  by  the  holders  of  still  outstanding  bonds 
within  45  days.  No  showing  was  made  that  the 
bankrupt  has  any  right,  title  or  interest  in  or  to  any 
of  this  fund,  the  disbursement  of  which  is  governed 
by  the  provisions  in  Title  28  of  the  Judicial  Code, 
Sec,  851,  852.  No  time  limitation  is  provided  in 
these  sections  of  Judicial  Code  within  which  law- 
ful claims  may  be  presented  and  get  paid. 

8.  The  District  Court,  after  tlie  Final  Decree 
had  become  final,  is  not  authorized  in  proceedings 
under  11  USCA  401-403  to  make  any  additions  to 
its  substantive  provisions,  and  was  without  juris- 
diction to  enter  the  Order  and  Decree  of  Dec.  31, 
1946,  unless  the  Statute  of  Limitations  applicable 
to  tlie  still  outstanding  bonds  and  coupons  held  by 
J.  R.  Mason  and  others  had  run.  as  a  matter  of  law. 

9.  The  Court  erred  in  entering  the  order,  be- 
cause it  has  the  force  and  effect  of  unlawfully  giv- 
ing abatement  from  mandatory  taxation  to  private 
holders  of  land  titles,  and  allowing  them  to  retain 
the  land  titles  in  violation  of  State  law  and  deci- 
sions of  the  highest  State  Court,  and  of  the  Supreme 
Court  of  the  U.  S.  The  effect  of  the  decree  is  to 
enable  tax  evading  and  tax  avoiding  holders  of  land 
to  unlawfully  reap  unearned  increment,  at  the  ex- 
pense of  the  holders  of  still  outstanding  bonds,  and 
with  no  benefit  to  the  common  good. 

10.  Merced  Irrigation  District  is  a  political  sub- 
division of  the  State  of  California,  to  which  the 
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State  has  delegated  its  sovereign  power  to  lay  and 
enforce  direct  ad- valor  em  taxes  on  the  land  within 
its  boundaries,  without  limitation  as  to  rate  or  time, 
and  whose  fiscal  affairs,  obligations  and  responsibili- 
ties are  ruled  by  California  laws,  exclusively. 

11.  J.  R.  Mason  is  a  holder  of  valid,  binding  and 
unpaid  original  "still  outstanding"  bonds  and 
coupons  issued  by  Merced  Irrigation  District,  whose 
vested  rights  as  a  bondholder  are  governed  by  State 
law  and  decisions,  and  are  secured  against  impair- 
ment by  Art.  1,  sec.  10,  cl.l  and  the  Fifth  and 
Fourteenth  Amendments  to  the  U.  S.  Constitution. 

12.  The  principle  of  Constitutional  law  that  the 
fiscal  affairs  of  a  State,  and  of  its  taxing  instrumen- 
talities, are  immune  from  federal  interference  was 
not  reversed  in  U.  S.  v.  Bekins,  304  US  27,  or  in 
any  other  decision  by  the  Supreme  Court  of  the  U.S. 

/s/  J.  R.  MASON, 

In  Propria  Persona. 

(Affidavit  of  service  by  mail  attached.) 

[Endorsed]:     Filed  Jan.  22,  1947.   [94] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD  ON  APPEAL 

The  appellant  designates  the  following  as  those 
parts  of  the  record  on  appeal  as  necessary  for  the 
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consideration  of  the  points  upon  which  the  appel- 
lant intends  to  rely  in  this  appeal. 

1.  Those  portions  of  the  record  in  this  cause 
which  were  transmitted  hy  the  Clerk  of  this  Court 
to  the  Clerk  of  the  Circuit  Court  of  Appeals  of  the 
Ninth  Circuit  and  printed  by  said  Clerk  in  the 
cases  of  the  appeals  entitled,  "West  Coast  Life  Ins. 
Co.  V.  Merced  Irr.  Dist.",  No.  9242,  in  the  U.  S. 
Circuit  Court  of  Appeals  of  the  Ninth  Circuit,  and 
also  in  the  case  of  "J.  R.  Mason  v.  Merced  Irr. 
Dist.",  No.  9955,  in  the  U.  S.  Circuit  Court  of  Ap- 
peals of  the  Ninth  Circuit. 

2.  Petition  of  Merced  Irrigation  District,  dated 
July  24,  1946. 

3.  Notice  of  Hearing,  dated  Aug.  20,  1946. 

4.  Connnunication  dated  Nov.  12,  1946,  to  the 
U.  S.  District  Court,  signed  by  Downey,  Brand  & 
Seymour,  as  counsel  for  bankrupt. 

5.  Entry  #537  in  Minute  Book,  Vol.  6,  of  U.  S. 
District  Court  (No.  Div.)  of  order  by  the  Court  on 
Nov.  15,  1946. 

6.  Notice  of  Hearing  on  Dec.  28,  1946,  issued  by 
the  Court  Dec.  14th. 

7.  Reporter's  Transcript  of  Proceedings  of  Nov. 
15  and  Dec.  28,  1946,  (partial). 

8.  Order  and  Decree,  entered  Dec.  31,  1946. 

9.  Statement  of  Points  on  Appeal. 
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10.  Xotke  of  Appeal. 

11.  Bond  for  Costs  on  Appeal. 

/s/  J.  R.  MASON, 
In  Pro.  Se. 

[Endorsed]:     Filed  Jan.  22,  1947.  [96] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  COMPLIANCE  BY  MERCED 
IRRIGATION  DISTRICT  WITH  RE- 
QUIREMENTS OF  ORDER  AND  DECREE 

State  of  California, 
County  of  Sacramento — ss. 

John  F.  Downey,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  Merced  Irri- 
gation District,  the  debtor  above  named;  that  Mer- 
ced Irrigation  District  has  comj)lied  with  all  of  the 
requirements  of  the  Order  and  Decree  of  December 
31,  1946,  herein,  as  hereinafter  set  forth. 

That  on  the  2nd  day  of  January,  1947,  affiant  sent 
true  and  correct  copies  of  said  Order  and  Decree 
by  registered  mail  to  the  following  named  persons 
at  the  addresses  set  opposite  [97]  their  respective 
names : 

J.  R.  Mason,  1920  Lake  Street,  San  Francisco, 
California. 
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H.  K.  Busche,  335  Adeline  Street,  Oakland,  Cali- 
fornia. 

F.  C.  Busche,  335  Adeline  Street,  Oakland,  Cali- 
fornia. 

That  affiant  also  placed  true  and  correct  copies 
of  said  Order  and  Decree  in  the  hands  of  the  United 
States  Marshal  for  the  Northern  District  of  Cali- 
fornia, with  instructions  that  he  serve  the  same  on 
the  said  H.  K,  Busche  and  the  said  F.  C.  Busche 
personally. 

That  affiant  is  advised  by  said  Marshal  that  said 
service  was  made  as  directed;  that  affiant  is  fur- 
ther advised  by  the  Clerk  of  the  above  Court  that 
the  said  Marshal  has  filed  herein  a  i-eturn  of  service 
of  said  Order  and  Decree  stating  that  a  true  copy 
thereof  was  personally  served  on  H,  K.  Busche  on 
January  13,  1947,  and  that  a  true  copy  thereof  was 
personally  served  on  F.  C.  Busche  on  January  13, 
1947. 

That  Merced  Irrigation  District  has  in  every  way 
fully  performed  all  of  the  matters  required  of  it  as 
set  forth  in  said  Order  and  Decree  of  December  31, 
1946. 

Dated :  January  25,  1947. 

/s/  JOHN  F.  DOWNEY. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  January,  1947. 

[Seal]  RUTH  NORRIS, 

Notary  Public  in  and  for  the  County  of  Sacramento, 
State  of  California. 

[Endorsed] :     Filed  Jan.  30,  1947.  [98] 
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[Title  of  District  Court  and  Cause.] 

ORDER  AND  DECREE 

After  due  notice  given  as  required  by  order  of 
this  Court,  the  Petition  of  Merced  Irrigation  Dis- 
trict praying  that  unexpended  funds  deposited  with 
this  Court  for  the  discharge  of  outstanding  bonds 
and  coupons  at  the  composition  rate  in  accordance 
with  the  Interlocutory  Decree  herein  be  refunded  to 
said  District  came  on  regularly  to  be  heard  on  the 
29th  day  of  October,  1946,  Stephen  W.  Downey  and 
John  F.  Downey  appearing  for  Petitioner;  J.  R. 
Mason,  one  of  the  holders  of  outstanding  bonds  and 
coupons  effected  by  the  plan  of  composition  here- 
in, appearing  in  propria  personem;  and  no  other 
appearances  being  made  by  or  on  behalf  of  any 
other  interested  party  or  parties ;  [99] 

After  proceedings  thereon  said  matter  was  duly 
continued  to,  and  further  hearing  thereon  was  had, 
on  the  15th  day  of  November,  1946 ;  thereafter,  and 
upon  presentation  of  a  proposed  order  upon  said 
Petition,  Objections  to  said  proposed  order  were 
filed  by  the  said  J.  R.  Mason;  thereupon  a  hearing 
on  said  Objections  was  regularly  set  for  the  28th 
day  of  December,  1946,  and  after  due  notice  thereof 
said  Objections  were  on  said  day  duly  heard  and 
considered. 

The  Court,  having  fully  considered  said  Petition 
and  said  Objections,  and  having  heard  evidence  and 
argument  thereon,  and  being  fully  advised  in  the 
premises.  Now  Finds: 
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That  notice  of  hearing  on  said  Petition  and  of 
hearing  on  said  Objections  was  duly  and  regularly 
given  in  accordance  with  the  Orders  of  this  Court; 

That  all  outstanding  bonds  and  coupons  of  the 
above  named  Debtor  effected  by  the  plan  of  com- 
position herein,  and  all  claims  of  whatsoever  nature 
based  thereon,  are  now  barred  by  the  statutes  of 
limitation  applicable  thereto  and  do  not  now  con- 
stitute valid  claims  against  said  Debtor  nor  against 
said  fund  deposited  by  Debtor  with  this  Court ;  that 
the  owners  and/or  holders  of  said  outstanding  bonds 
and/or  coupons  are  guilty  of  laches  in  the  premises 
and  are  barred  thereby  and  ])y  applicable  statutes 
of  limitation  from  receiving  any  part  of  said  fund 
on  deposit  herein  and/or  from  asserting  any  clahn 
whatsoever  against  said  Debtor  based  on  said  bonds 
and/or  coupons. 

The  Court  Further  Finds  that  it  is  nevertheless 
vested  with  equitable  power  and  authority  to  author- 
ize the  owners  of  said  bonds  and  coupons  an  addi- 
tional period  of  forty-five  (45)  days  from  the  date 
hereof  within  which  to  deposit  said  bonds  and/or 
coupons  with,  and  surrender  said  bonds  and/or  cou- 
pons to  this  [100]  Court  and  to  thereupon  receive 
from  said  fund  deposited  by  Debtor  herein  ])ay- 
ment  therefor  at  the  composition  rate  approved  in 
this  cause;  and 

The  said  Debtor  having  no  objection  to  such 
authorization  and  procedure: 

Now,  Therefore,  It  Is  Hereby  Ordered  and 
Decreed : 
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That  Merced  Irrigation  District,  the  Debtor  here- 
in, is  entitled  to  have  refunded  to  it  all  moneys  now 
remaining  on  deposit  with  this  Court  from  the  fund 
heretofore  deposited  herein  by  said  Debtor  for  the 
discharge  of  its  obligations  in  accordance  with  the 
interlocutory  decree  in  this  cause; 

That  the  refund  to  said  District  of  said  moneys 
shall,  however,  be  withheld  for  a  period  of  forty- 
five  (45)  days  from  the  date  hereof;  that  during 
said  period  of  forty-five  (45)  days  the  Clerk  of  this 
Court,  as  Registrar  of  said  fund,  shall  pay  there- 
from to  the  owner  or  ovv^ners  of  bonds  and/or  cou- 
pons effected  by  the  plan  of  composition  herein 
who  shall  deposit  said  bonds  and/or  coupons  with, 
and  surrender  the  same  to  this  Court  during  said 
forty-five  (45)  day  period  such  amount  as  is  pro- 
vided by  the  terms  of  the  interlocutory  decree 
herein ; 

That  upon  the  entry  of  this  Order  and  Decree 
Merced  Irrigation  District  shall  cause  true  and 
correct  copies  thereof  to  be  sent  by  registered  mail 
to  the  following  named  persons  at  the  addresses  set 
opposite  their  respective  names: 

J.  R.  Mason,  1920  Lake  Street,  San  Francisco, 
California. 

H.  K.  Busche,  335  Adeline  Street,  Oakland,  Cali- 
fornia. 

F.  C.  Busche,  335  Adeline  Street,  Oakland,  Cali- 
fornia. 
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and  shall  cause  additional  true  and  correct  copies 
thereof  to  be  [101]  placed  in  the  hands  of  the  United 
States  Marshal  for  the  Northern  District  of  Cali- 
fornia with  instructions  that  he  serve  the  same  on 
the  said  H.  K.  Busche  and  the  said  F.  C.  Busche 
personally  if  such  personal  service  thereof  can  be 
effected  by  him: 

That  upon  the  expiration  of  forty-five  (45)  days 
from  the  date  hereof,  and  upon  the  filing  with  this 
Court  by  Merced  Irrigation  District  of  affidavits 
showing  that  the  matters  herein  required  of  it  to 
be  done  have  been  done,  the  Clerk  of  this  Court,  as 
Registrar  of  the  said  fund  deposited  herein  by 
Debtor,  shall  deliver  all  moneys  then  remaining 
therein  to  Merced  Irrigation  District,  and  said  Dis- 
trict shall  thereupon  acquire  full  title  thereto  and 
ownership  thereof; 

That  upon  said  moneys  being  so  paid  to  Merced 
Irrigation  District  this  proceeding  shall  become  and 
be  finally  finally  terminated  and  closed. 

Dated :  Dec.  31,  1946. 

PAUL  J.  McCORMICK, 
Judge. 

[Endorsed] :  Filed.  Judgment  entered  Dec.  31, 
1946.     Docketed  Dec.  31,  1946.     Book  3,  Page  413. 

Notation  made  in  Bankruptcy  Docket  on  Dec.  31, 
1946,  pursuant  to  Rule  79  (a)  Civil  Rules  of  Pro- 
cedure. Edmund  L.  Smith,  Clerk,  U.  S.  District 
Court,  Southern  District  of  California.  By  B.  B. 
Hansen,  Deputy. 
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A  true  copy. 

Attest,  etc.  Edmund  L.  Smith,  Clerk  U.  S.  Dis- 
trict Court,  Southern  District  of  California.  By 
F.  Betz,  Deputy.  Dec.  31,  1946. 

RETUEN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
Northern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the 
annexed  Order  and  Decree  on  the  therein-named 
F.  C.  Busche  by  handing  to  and  leaving  a  true  and 
correct  copy  thereof  with  P.  C.  Busche  personally 
at  Oakland,  Calif.,  in  said  District  on  the  13th  day 
of  January,  1947. 

GEORGE  VICE, 
U.  S.  Marshal. 
By    /s/  R.  CALMES, 
Deputy. 

[Endorsed] :  Filed  Jan.  22,  1947.  [103] 


United  States  Marshal's  Office 
Northern  District  of  California 

I  Hereby  Certify  and  Return,  that  I  received  the 
within  writ  on  the  13th  day  of  January,  1947,  and 
personally  served  the  same  on  the  13th  day  of  Jan- 
uary, 1947,  on  H.  K.  Busche,  whose  true  name  is 
A.  K.  Busche,  by  delivering  to  and  leaving  with 
F.  C.  Busche,  her  husband,  an  adult  person,  who  is 
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a  member  or  resident  in  the  family  of  H.  K.  Busche, 
whose  true  name  is  A.  K.  Busche,  said  defendant 
named  therein,  at  the  City  of  Oakland,  County  of 
Alameda,  Calif.,  in  said  District,  an  attested  copy 
thereof,  at  the  dwelling  house  or  usual  place  of 
abode  of  said  H.  K.  Busche,  whose  true  name  is 
A.  K.  Busche,  one  of  said  defendants  herein. 

GEORGE  VICE, 
U.  S.  Marshal. 
By    /s/  RAYMOND  A.  CALMES, 
Deputy. 

San  Francisco,  Calif.,  Jan.  13,  1947. 

[Endorsed]:  Filed  Jan.  22,  1947.  [104] 


[Title  of  District  Court  and  Cause.] 

APPELLANT'S  FURTHER  DESIGNATION  OF 
PORTION  OF  RECORD  ON  APPEAL 

Whereas  Appellee  has  designated  certain  addi- 
tional Portions  of  the  Record,  to  be  printed.  Appel- 
lant now  designates  the  following  additional  por- 
tions of  the  Record  as  necessary: 

1.  Ob j editions  of  J.  R.  Mason,  dated  October  26, 
1946,  Nov.  12,  1946,  Nov.  21,  1946,  and  January  2, 
1947. 

2.  Proposed  Order,  prepared  by  Appellee,  pur- 
suant to  Nov.  15th  proceeding,  ],\\i  which  order  was 
not  signed  by  the  Court.  This  proposed  order  was 
submitted  to  the  Court  Nov.  18,  1946. 
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Dated  January  19,  1947. 

/s/  J.  R.  MASON, 

Appellant  in  Pro  Se. 

[Endorsed] :     Filed  Feb.  19,  1947.  [110] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

For  the  purpose  of  avoiding  unnecessary  cost  in 
the  matter  of  the  Appeal  by  J.  R.  Mason,  from  the 
judgment  against  him,  dated  December  31,  1946, 
in  the  above  entitled  cause,  it  is  stipulated  that 
with  the  approval  of  the  Circuit  Court  of  Appeals 
of  the  U.  S.,  for  the  Ninth  Circuit,  the  record  in 
the  above  cause  printed  by  said  Clerk  in  the  cases 
of  the  appeals  entitled  "West  Coast  Life  Ins.  Co. 
V.  Merced  I.  D.  No.  9242,"  in  the  U.  S.  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  also  in 
the  case  of  "J.  R.  Mason  v.  Merced  I.  D.,  No.  9955", 
in  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit may  be  referred  to  or  read  from  by  either 
party  to  the  appeal  in  this  cause,  insofar  as  the 
same  may  be  relevant  and  material,  with  like  effect 
as  if  the  said  record  of  the  prior  causes  were  em- 
braced in  the  transcript  in  the  appeal  from  said 
order  of  December  31,  1946. 
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Dated  February  17,  1947. 

DOWNEY,  BRAND  AND 
SEYMOUR, 
Attorneys  for  Merced  Irriga- 
tion District. 
/s/  J.  R.  MASON, 

Appellant  in  Pro  Se. 

[Endorsed]:  Filed  Feb.  25,  1917.   [Ill] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

-I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  nimibered  from  1  to  111,  inclusive,  contain 
full,  true  and  correct  copies  of  Interlocutory  De- 
cree ;  Notice  of  Appeal  from  Interlocutory  Decree ; 
Objections  to  Proposed  Final  Decree;  Proposed 
Final  Decree,  Discharge  and  Order  Settling  Report 
and  Account  of  Disbursing  Agent;  Final  Decree, 
Discharge  and  Order  Settling  Report  and  Accouiit 
of  Disbursing  Agent ;  Notice  of  Appeal  from  Final 
Decree,  etc.,  filed  July  15,  1911 ;  Petition  of  Merced 
Irrigation  District  filed  July  30,  1946;  Order  Fix- 
ing October  29,  1946,  for  hearing  Petition;  Notice 
of  Hearing  of  Petition  of  Merced  Irrigation  Dis- 
trict, etc. ;  Objections  of  J.  R.  Mason  to  the  Petition 
filed  October  25,  1946 :  Affidavits  of  Publication  in 
Mercod   Sun-Star  and  The  AVall   Street  Journal; 
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Affidavit  of  Mailing  of  Notice  of  Hearing,  etc.,- 
Minute  Ordered  Entered  October  29,  1946;  Re- 
spondent's Reply  to  "Outline  of  Argument  of  Peti- 
tioner"; Letter  dated  November  12,  1946,  to  Honor- 
able Paul  J.  McCormick  from  Downey,  Brand  & 
Seymour;  Minute  Order  Entered  November  15, 
1946;  Proposed  Order  dated  November  .  .  .  .,  1946; 
Objections  of  Respondent  to  Order  Proposed  by 
Petitioner  filed  Nov.  22,  1946;  Minute  Order 
Entered  December  14,  1946;  Notice  of  Hearing  to 
be  held  on  December  28,  1946;  Minute  Ordered 
Entered  December  28,  1946 ;  Order  and  Decree  filed 
and  entered  Dec€»mber  31,  1946;  Objections  by  Re- 
spondent to  Order  Proposed  by  Petitioner  filed  Jan- 
uary 3,  1947;  Notice  of  Appeal  from  Order  and 
Decree  filed  December  31,  1946;  Bond  for  Costs  on 
Appeal;  Order  Staying  execution;  Statement  of 
Points  on  Appeal;  Appellant's  Designation  of  Con- 
tents of  Record  on  Appeal ;  Affidavit  of  Compliance 
by  Merced  Irrigation  District  with  Requirements  of 
Order  and  Decree;  Marshal's  Return  of  Service  of 
Order  and  Decree;  Appellee's  Designation  of  Por- 
tions of  Record;  Appellee's  Further  Designation  of 
Portions  of  Record;  Appellant's  Further  Designa- 
tion of  Portions  of  Record  and  Stipulation  re 
Records  on  Previous  Appeals  which,  together  with 
copy  of  Reporter's  Transcript  of  Proceedings  on 
October  29,  November  15  and  December  28,  1946, 
transmitted  herewith,  constitute  the  record  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

I   further   certify  that   my   fees   for   preparing, 
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comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $33.55  which  sum  has  been  paid 
to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  27th  day  of  February,  A.D.  1947. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By    /s/  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 
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[Title  of  District  Court  and  Cause.] 

REPORTER'S  TRANSCRIPT  OF 
PROCEEDINGS 

Los  Angeles,  California 
Tuesday,  October  29,  1946.    10  A.M. 

The  Clerk:  No.  4818-Bankruptcy,  In  the  Matter 
of  the  Merced  Irrigation  District. 

The  Court:     Proceed,  gentlemen. 

Mr.  John  F.  Downey:  If  it  please  the  court: 
This  is  the  petition  of  the  Merced  Irrigation  Dis- 
trict in  this  matter,  praying  that  the  unexpended 
funds  now  on  deposit  with  this  court  for  redemp- 
tion of  bonds  at  the  composition  rate,  as  heretofore 
decreed,  be  now  refunded  to  the  district,  in  that  they 
are  still  unexpended,  and  that  the  proceedings  now 
be  finally  terminated. 

There  are  certain  facts  that  appear  in  the  record, 
dates,  and  so  forth,  which  I  am  going  to  be  con- 
stantly referring  to,  and  I  have  prepared  an  out- 
line of  the  argument  which  I  am  going  to  make, 
which  I  think  the  court  might  wish  to  refer  to. 

The  Court :  Did  you  give  counsel  on  the  other 
side  a  copy  of  if? 

Mr.  John  F.  Downey:  Mr.  Mason  has  a  copy  of 
it,  yes,  your  Honor. 

The  facts  in  this  matter,  as  appear  in  the  record, 
are  that  in  1938  a  petition  was  filed  by  the  District 
for  the  composition  of  its  debts.  After  hearings  on 
this  petition  an  interlocutory  decree  was  made  on 
February  21,  1939,  in  which  it  was  provided  that 
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the  bonds  of  the  debtor  be  [2*]  discharged  at  about 
51  cents  on  the  dollar.  Appeals  were  taken  from 
this  interlocutory  decree,  and  it  eventually  became 
final  on  February  10,  1941. 

Shortly  thereafter,  in  accordance  with  the  terms 
of  the  decree,  the  money  was  made  available  through 
a  disbursing  agent  for  the  payment  of  these  bonds 
at  the  composition  rate.  That  was  on  April  1,  1941. 
The  money  was  in  the  hands  of  this  disbursing  agent 
for  a  period  of  two  months,  and  then,  as  provided 
by  the  decree,  was  deposited  with  this  court  for  the 
further  redemption  of  bonds  that  would  be  turned 
in.   That  was  on  June  2,  1941. 

Subsequently  the  final  decree  was  entered,  dis- 
charging the  District  from  its  debts,  and  providing 
that  this  payment  at  tlie  composition  rate  would 
discharge  all  of  those  obligations. 

Now,  in  that  decree  it  was  provided,  and  I  qr.oi-  : 
"If  any  money  sliall  remain  in  the  hands  of 
the  Registrar  after  petitioner  claims  that  the 
Statute  of  Limitations  applicable  to  its  still  out- 
standing obligations,  if  any,  has  run,  petitioner 
may  so  report  to  this  Court  for  such  further 
action  respecting  said  money  remaining  in  the 
hands  of  the  Registi'ar  as  this  court  may  de- 
termine to  be  proper  and  for  the  final  closing 
of  this  proceeding." 

Our  petition  is  brouglit  pursuant  to  this  provi- 
sion in  the  [3]  final  decree,  it  being  our  contention 
that  the  statute  of  limitations  has  now  run. 

Appeals  were  taken,  or  an  appeal.    Mr.  Mason, 


*  Page  numbering  appearing  at  top  of  page  of  original  certified 
Transcript. 
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who  is  here  today,  appealed  it  and  that  became  final 
on  November  9,  1942. 

As  to  the  other  outstanding  bondholders,  who  are 
not  here  today,  they  did  not  appeal,  and,  conse- 
quently, as  to  them  the  final  decree  became  final 
three  months  after  it  was  filed,  which  would  have 
been  October  15,  1941. 

There  now  remains  in  the  court  the  sum  of  $32,- 
811.59,  and  it  is  this  sum  that  we  now  petition  the 
court  to  return  to  the  debtor,  and  to  finally  termi- 
nate these  proceedings.  [4] 

Mr.  John  F.  Downey:  Now,  while  we  are  wait- 
ing for  Mr.  Neel,  if  the  court  please,  we  would  like 
to  reach  a  stipulation  on  certain  matters  to  make 
them  clearly  of  evidence  in  this  proceeding  today, 
and  we  would  like  to  ask  Mr.  Mason  if  he  would 
stipulate  that  the  record  on  appeal  from  the  inter- 
locutory decree  and  from  the  final  decree  be  stipu- 
lated to  be  in  evidence  in  this  proceeding. 

Mr.  Mason:  May  it  please  the  court:  I  am  not 
of  the  bar,  and  as  to  these  technical  questions  on 
procedure,  I  am  not  familiar  with  them. 

I  would  prefer  to  keej)  this  record  to  a  minimum, 
if  possible,  for  obvious  reasons,  and  if  it  is  going 
to  mean  incorporating  all  of  the  previous  testimony 
on  any  appeal  that  might  be  taken  from  this  hon- 
orable court,  I  would  prefer  not  to  so  stipulate.  [18] 

Mr.  John  F.  Downey:  Suppose  we  put  it  this 
way,  Mr.  Mason:  Our  purpose  in  desiring  this 
stipulation  is  simply  to  show  that  Mr.  Mason  did 
actually  appeal  from  the  final  decree  and  from  the 
interlocutory  decree,  and,  therefore,  had  actual  no- 
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tice  of  these  decrees.  I  think  if  Mr.  Mason  will 
stii^ulate  he  has  had  notice  of  the  decrees  and  of  the 
deposit  of  the  money  with  the  disbursing  agent,  I 
l^resume  that  such  a  stipulation  would  be  suffi- 
cient. 

Mr.  Mason:  Your  Honor,  I  have  known  of  the 
decrees,  but  I  have  always  questioned  the  extent  of 
the  jurisdiction  of  these  proceedings  under  Chap- 
ter IX. 

Does  that  answer  the  question  ? 

Mr.  John  F.  Downey:  Let's  put  it  this  way: 
Will  you  stipulate,  Mr.  Mason,  that  you  had  notice 
of  the  interlocutory  decree  and  the  final  decree,  and 
that  the  money  was  deposited  to  redeem  the  bonds 
at  the  composition  rate  provided  by  the  court? 

Mr.  Mason:  I  knew  that  money  had  been  de- 
posited with  the  clerk  of  the  court,  but  that  money 
was  not  a  k^gal  tender  under  (California  dcc^^ior-, 
Avhich  hold  that  a  partial  offer  of  payment  is  never 
a  legal  tender.  I  have  a  citation  on  that  which  I 
can  submit.  I  was  aware  of  the  proceedings,  but  I 
have  never  recognized  that  the  authority  granted 
under  Chapter  IX  goes  as  far  as  some  counsel  have 
argued. 

Mr.  John  F.  Downey:  Mr.  Mason,  of  course,  we 
do  not  [19]  intend  by  the  stipulation  to  get  any 
agreement  from  you  as  to  the  legality,  or  the  juris- 
diction, or  anything  of  that  nature.  Our  stipulation 
desired  simply  to  show  that  you  knew  of  these  mat- 
ters and  knew  what  transpired  in  this  case  through- 
out. 

Mr.  Mason:     I  think  my  first  answer  would  ap- 
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ply.  I  knew  about  the  proceedings,  yes.  I  have  fol- 
lowed them.  In  fact,  in  this  instant  petition,  I  had 
no  copy  of  your  petition.  I  had  a  little  informal 
notice,  and  I  was  required  to  go  to  Sacramento  to 
get  a  copy  of  your  petition.  I  was  not  supplied  with 
a  copy  of  it. 

The  Court:  Do  I  understand,  Mr.  Mason,  your 
basic  objection  is  that  the  effect  of  the  entire  pro- 
ceeding under  the  provisions  of  the  Bankruptcy  Act 
was  to  repudiate  a  debt,  and  that  the  whole  mat- 
ter is 

Mr.  Mason:  Not  to  repudiate  a  debt,  your 
Honor.  A  tax  is  not  a  debt.  This  is  a  question  of 
state  valid  taxes  being  abrogated  by  federal  statute. 

The  Court :  I  am  speaking  of  the  obligations  un- 
der the  bond  itself. 

Mr.  Mason:  The  obligation  under  the  bond  is 
merely  a  tax  anticipation  note,  a  mere  promise  by 
the  state  that  taxes  will  be  collected  according  to 
law,  and  when  those  bonds  are  destroyed,  it  simply 
means  that  the  state's  promise  has  been  broken  by 
federal  decree.  [20] 
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E.  E.  NEEL 

recalled  as  witness  on  behalf  of  the  petitioner,  hav- 
ing been  previously  sworn,  was  examined  and  testi- 
fied further  as  follows: 

Direct  Examination 
(Continued) 

The  Witness:     Should  I  just  read  it? 

By  Mr.  John  F.  Downey: 

Q.  Yes.  This  represents  the  outstanding  obli- 
gations at  the  composition  rate  at  the  present  time  ? 

A.     Yes.     F.    C.    Busche,   33   bonds   at   $515.01, 

$16,995.33.  H.  K.  Busche,  11  bonds  at  $515.01, 
*5.665.11.  J.  R.  Mason,,  18  bonds  at  $515.01, 
$9,270.18.  Unknown  bondholders,  one  bond,  $515.01. 
This  makes  a  grand  total  of  $32,445.63,  })lus  out- 
standing detached  coupons  in  the  amount  of  $365.96, 
making  a  grand  total  of  $32,811.59. 

Mr.  Jolm  F.  Downey:  All  right,  Mr.  Neel.  That 
is  all. 

(AVitness  excused.)  [21] 

Mr.  j\Iason:  It  seems  to  me,  your  Honor,  that 
this  instant  petition  must  stand  or  fall  on  the  lan- 
guage in  the  final  decree  wliich  refers  to  a  statute 
of  limitations  applicable  to  the  still  outstanding 
obligations;  not  applicable  to  the  deposit  with  the 
clerk  of  the  court.  The  language  in  the  final  decree 
is  "Statute  of  Limitations  applicable  to  the  still 
outstanding  obligations,"  which,  manifestly,  can 
only  refer  to  the  law  of  the  State,  inasmuch  as  the 
State  was  the  creator  of  the  obligation.  [22] 

Mr.  Mason:     That  is  perfectly  all  right. 
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I  will  get  back  to  this  Moody  v.  Provident  case, 
(12  Cal.  2d,  389).  After  the  portion  that  I  quote 
in  my  objections  there,  your  Honor,  it  is  said: 

"  'That  the  statute  of  limitations,  under  the 
circumstances  disclosed  by  this  case,  could  never 
be  pleaded  by  the  district  until  it  had  the 
money  in  its  possession  to  pay  the  bonds  belong- 
ing to  the  plaintiff,  and  had  given  notice,  is  sup- 
ported by  the  case  of  Freehill  v.  Chamber- 
lain,' " — that  language  isn't  to  i)ay  in  part,  or 
to  2)artially  pay.  That  language  is  quite  ex- 
Ijlicit,  in  my  opinion,  and  I  believe  there  was  an 
attempt  of  counsel  to  misread  or  rephrase  that 
by  contending  that  a  partial  tender  is  money 
to  pay  the  obligation.  We  are  referring  to  the 
obligation  as  it  exists  under  the  State  law. — 
*' where  it  was  held  that  when  a  city  issues 
bonds  with  interest  coupons,  payable  as  fast 
as  money  should  come  into  the  Treasury  from 
special  sources  designated  in  the  act,  the  statute 
of  limitations  does  not  commence  to  run  against 
the  coupons  until  the  money  is  received  in  the 
Treasury  in  accordance  with  the  terms  of  the 
act." 

Now,  there  are  many  cases  on  this,  but  the  fact 
is  that  [33]  the  Moody  v.  Provident  case  is  the  con- 
trolling law  in  California.  It  is  the  well  settled  law, 
California  law,  and  counsel  has  stipulated,  that  the 
statute  of  limitation  that  he  will  rely  upon  is  the 
State  statute  of  limitations,  and  the  State  Supreme 
Court  has  settled  clearly  and  unequivocally  that 
as  against  these  obligations  there  can  be  no  statute 
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of  limitations  excepting  under  the  circumstances 
stated  in  the  decision  of  the  court.  That  is  my  be- 
lief, and  I  submit  to  your  Honor  that  that  is  the 
well  settled  law  in  California. 

Therefore,  if  the  turning  of  this  motion  rests 
on  the  State  Court  decision  of  the  State  law,  1  be- 
lieve 3'our  Honor  is  familiar  with  this  ruling  by 
the  Fifth  Circuit  Court  of  Appeals  that  Chapter 
IX  is  a  special  exercise  of  the  bankruptcy  juris- 
diction, and  is  dependent  on  State  consent  and  is 
limited  to  that  consent. 

Here  is  a  very  interesting  case  that  I  do  not  cite 
in  my  objections,  your  Honor,  in  148  Fed.  (2d) 
945,  Berry  v.  Root.  There  an  effort  was  made  under 
one  of  these  Chapter  IX  proceedings  in  the  Coral 
Gables  case,  where  the  attorneys  who  had  done  a  lot 
of  work  went  into  court  and  asked  the  court  to  as- 
sess a  charge  for  fees  jjroportionately  against  all 
the  creditors  because  the  United  States  Supreme 
Court  had  set  aside  the  Coral  Gables  bankruptcy. 
Coral  Gables  was  the  first  city  government  to  file 
a  i^etition  under  Chapter  IX,  and  Coral  Gables  was 
finally  compelled  to  pay  its  remaining  bonds,  after 
[34]  three  visits  to  the  United  States  Supreme 
Court.  That  was  the  final  outcome  of  the  Coral 
Gables  case.  But  this  arose  after  the  United  States 
Su})reme  Court  had  split  four  to  four  in  the  Coral 
Gables  case,  and  an  interesting  thing  on  that,  your 
Honor,  is  that  on  the  same  day  the  Coral  Gables 
case  was  decided  four  to  four,  the  case  of  AVells 
Fargo  Bank  v.  Imperial  Irrigation  District  was  also 
decided  ])y  the  United  States  Supreme  Court.   The 
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Ninth  Circuit  Court  of  Appeals  had  ruled  incon- 
sistently with  the  Fifth  Circuit  Court  of  Ai3peals, 
but  the  vote  in  the  Supreme  Court  was  four  to  four, 
which  meant  the  new  ordinance  was  sustained.  But 
this  was  after  the  Coral  Gables  decision.  Here  the 
court  said: 

"While  a  court  of  bankruptcy  often  applies 
equitable  principles,  and  may  sometimes  enter- 
tain a  controversy  in  equity  arising  out  of  the 
bankruptcy  in  which  it  will  follow  the  prece- 
dents and  practice  of  a  court  of  equity,  yet  as 
respects  the  original  bankruptcy  proceeding 
it  is  not  strictly  a  court  of  equity,  but  a  statu- 
tory court  created  by  the  Bankruptcy  Act,  and 
governed  by  it."  [35] 

May  I  also  point  out  that  in  the  case  of  the  Im- 
perial District  final  decree  and  in  the  Colusa  Dis- 
trict final  decree,  and  several  others,  there  was  no 
time  limit  whatsoever  [36]  inserted  in  the  final  de- 
cree,— none.  Also,  this  money  on  deposit  with  the 
clerk  of  the  court,  in  my  view,  is  under  the  con- 
trol of  this  honorable  court  and  is  governed  by 
federal  law  and  is  governed  by  judicial  code  title 
28,  sections  851  and  852,  which  provide  that  when 
any  money  has  been  so  deposited,  under  a  proceed- 
ing such  as  this,  the  general  nature  of,  and  is  not 
called  for  within — I  forget  the  exact  language,  but 
let  us  say  whatever  day  the  court  may  believe  to 
be  a  reasonable  time,  that  money  must  be  turned 
over  to  the  Treasury  of  the  United  States  and  held 
by  the  Treasury  of  the  United  States  without  time 
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limitation  until  claimants  making  and  showing  proof 
of  right,  title  and  interest  in  and  to  the  money  come 
along,  without  any  suggestion  of  a  time  limit.  [37] 

The  Court :  Of  course,  your  argument  is  contrary 
to  the  views  of  the  court  on  the  origin  and  status 
of  these  obligations.  I  do  not  consider  the  taxing 
feature  to  be  decisive  in  these  debt  readjustment 
proceedings.  I  think  it  is  a  contractual  obligation, 
and  unfortunately  and  unha]^pily,  the  Supreme 
Court  has  said  that  repudiation  of  a  debt  is  justi- 
fiable under  the  distressful  circumstances  that  con- 
fronted these  districts  during  the  period  involved. 

Mr.  Mason :  I  know  it  appears  that  way,  your 
Honor,  but  in  the  Fallbrook  case  the  same  taxing 
statute  stood  up  against  the  bankruptcy  power,  you 
will  remember.  [41] 

The  Court:  Even  in  the  gold  clause  cases  the 
Supreme  Court  stated  that  an  obligation  of  the 
government  of  the  United  States  could  be  reiDudi- 
ated  by  an  act  of  Congress,  and  that  the  repudia- 
tion was  enforcible  legally. 

Mr.  Mason:     Yes. 

The  Court:  If  that  is  the  rule,  where  is  there 
any  leeway  in  this  court,  which  is  bound  to  accept 
decisions  of  superior  authority?  This  court  does 
not  have  any  leeway  and  cannot  say  that  the  Su- 
I)reme  Court  did  not  mean  what  it  said  in  the  Bekins 
case. 

Mr.  Mason:  Well,  it  did  not  say  what  peo])le 
think  it  did. 

Tlie  Court:  That  is  your  argument,  but  T  do 
not  believe  I  can  accept  it.    I  think  the  conclusion 
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as  between  the  decision  in  the  Ashton  case  and  the 
decision  in  the  Bekins  case  is  irreconcilable. 

Mr.  Mason :  My  contention  is  that  there  were  no 
conclusions  in  the  Bekins  case  further  than  a  bald 
statement  that  the  Act  itself  is  not  unconstitutional. 
It  went  up  on  a  simple  demurrer  with  no  facts,  and 
no  court  is  required  to  declare  an  Act  unconstitu- 
tional until  facts  are  before  it.  Unless  that  is  true, 
the  Act  should  be  declared  constitutional.  But  I  did 
not  mean  to  get  into  that,  your  Honor. 

The  Court :     It  is  an  interesting  argument. 

Mr.  Mason:  But  with  respect  to  the  gold  clause 
decision,  [42]  may  I  j^oint  out  that  the  power  to 
coin  money  is  a  federal  law. 

The  Court:  So  is  the  power  to  enact  a  Bank- 
ruptcy Act. 

Mr.  Mason:  But  never  was  it  decreed  to  include 
the  sovereign  power  to  tax  lands, — never.  Where 
we  are  in  the  position  where  Congress  cannot  tax 
land  but  Congress  can  untax  land,  we  open  the 
gates  for  the  same  troubles  that  the  German  Re- 
public experienced.  I  was  there.  The  Weimar  Re- 
public States  had  the  power  to  tax  lands,  and  the 
Reich  did  not,  but  the  Weimar  Republic,  instead 
of  trying  to  liquidate  the  states  by  a  bankruptcy 
clause,  passed  a  very  simple  statute  saying  that  the 
sovereign  powers  heretofore  vested  in  the  Weimar 
States  are  transferred  to  the  Reich.  The  rest  was 
easy. 

The  Court:  Of  course,  it  is  an  easy  thing  now 
to  look  back  after  the  war,  with  the  economic 
changes  that  have  ensued  because  of  the  war,  and 
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say  that  probablv  the  debt  readjustment  proceedings 
under  the  Bankruptcy  Act,  as  sustained  by  the  Su- 
preme Court,  were  not  quite  as  equitable  as  they 
should  have  been.  But  supposing  there  had  not  been 
these  eventualities  that  have  transformed  the  eco- 
nomic conditions  in  these  irrigation  districts.  Then 
what  ? 

Mr.  Mason:  May  I  answer  that?  It  would  have 
been  the  greatest  blessing  that  could  have  hap- 
pened for  the  returning  soldiers,  for  the  G.I.s,  who 
would  then  have  been  able  to  go  into  any  of  these 
districts,  and  without  paying  fabulous  bonuses  to 
racketeers  who  have  speculated  in  these  lands.  [43] 
Today  the  G.I.  coming  in  is  so  handicapped  because 
he  has  to  pay  these  terrific  bonuses  for  permission 
to  use  a  plow.  I  submit  that  is  what  would  have 
happened. 

The  Court:  Maybe  so.  You  may  be  a  prophet, 
(^r  you  might  l)e  a  good  guesser.  But  we  know 
what  has  happened,  and  I  am  talking  about  the 
history  of  the  times. 

Mr.  Mason:  I  know  what  has  liap])ened  in  other 
districts,  where  friends  of  mine  control  more  than 
one-third  of  the  bonds,  and  where  they  were  not 
able  to  go  into  bankruptcy. 

The  Court:  If  we  look  over  the  era  of  receiver- 
ships in  the  Federal  Court,  and  if  tlie  judges  had 
said,  instead  of  attempting  to  rehabilitate  in  the 
economic  circumstances  that  existed,  "No  gentle- 
men, sorry.  You  have  three  or  four  luuidred  em- 
ployees here.  We  would  like  to  keep  them  work- 
ing, but  there  is  no  way  in  which  you  can  extri- 
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cate  yourself  but  by  filing  a  petition  in  bank- 
rui^tcy."   Perhaps  we  would  have  done  a  lot  better. 

Mr.  Mason:  But  the  distinction,  your  Honor, 
here  is  that  Congress  has  passed  a  rent  control 
statute,  which  this  Chapter  IX  proceeding  directly 
contravenes. 

The  Court:  I  am  afraid  we  are  getting  into  an 
argument  on  economic  problems  which  are  way  off 
from  the  point  here. 

Mr.  Mason:     I  doubt  that  they  are. 

The  Court :  They  may  not  be  in  the  Supreme 
Court.  I  hope  you  may  be  able  to  convince  the  Su- 
preme Court  that  they  were  [44]  in  error  in  some 
of  these  other  Supreme  Court  cases. 

Mr.  Mason:  Thank  you,  your  Honor.  I  hope  to 
have  another  opportunity.  You  may  have  noticed 
in  the  last  case  decided  by  the  Supreme  Court  that 
they  referred  to  x^ei'sons  in  my  position  as  "hold- 
up men  within  the  law" — within  the  law,  your 
Honor. 

The  Court:  I  have  never  characterized  a  man 
that  way  who  put  his  money  into  a  corporate  en- 
teri)rise,  or  his  bonds,  as  a  holdup  man.  I  think  it 
is  very  unfortunate  that  he  has  to  accept  less  than 
the  amount  of  his  bonds,  but  that  has  been  the  ne- 
cessity which  has  been  brought  about  by  conditions 
over  which  he  has  no  control  and  in  many  instances 
the  borrower  has  no  control. 

Mr.  Mason :  How  could  a  man,  when  he  is  within 
the  law,  at  the  same  time  be  a  holdup  man? 

The  Court:  I  believe  we  will  have  to  stop  the 
argument  right  here  because  I  can  see  that  you  are 
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arguing  contrary  to  [45]  \Ybat  I  conceive  to  be  the 
decisions  of  superior  authority. 

Mr.  Mason:  But  may  we  come  back  to  the  real 
question  on  which  this  motion  turns.  This  motion 
is  a  separate  action,  in  my  humble  opinion.  It 
raises  a  question  of  State  law  which  has  been  con- 
strued by  the  State  Supreme  Court. 

The  Court :  I  do  not  think  it  involves  a  question 
of  State  law.  It  involves  a  question  of  law  under 
the  Bankruptcy  Act. 

Mr.  Mason:  According  to  the  language  in  the 
final  decree,  the  statute  referred  to  is  the  statute  ap- 
plicable to  these  still  outstanding  bonds,  which  can 
mean  only  one  thing. 

The  Court:  I  have  told  j^ou  the  court's  view  on 
that.  You  do  not  seem  to  want  to  accept  it.  It 
isn't  going  to  be  changed  by  just  talk. 

Mr.  Mason:     The  court's  view  on  what? 

The  Court:  On  the  effect  on  these  obligations. 
I  have  told  you  that  under  the  provisions  of  the 
Bankruptcy  Act  there  was  a  transformation,  a 
modification  of  tliese  ol^ligations.  There  is  no  way 
of  talking  the  court  out  of  tliat  view,  because  that 
has  been  settled. 

Mr.  Mason:  All  right.  Then  miglit  I  ask  the 
court  a  question:  There  is  a  co-obligation,  a  co- 
debtor  beliind  the  bonds,  namely,  the  County  of  Mer- 
ced, and  under  the  Bankru])tcy  Act  the  discharge 
of  one  debtor  does  not  affect  the  co-debtor.  I  would 
like  to  ask  the  court  whether  in  the  court's  [46] 
judgment  the  restrain  contained  in  the  final  decree, 
which  is  very  explicitly  only  a  restraint  as  against 
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the  petitioning  debtor,  or  whether  that  restraint  also 
inckides  a  proceeding  against  the  County  of  Mer- 
ced, under  a  law  which  was  at  no  time  the  law  of 
this  proceeding? 

The  Court:  I  don't  believe  the  County  of  Mer- 
ced was  ever  a  party. 

Mr.  Mason:     Never,  to  my  knowledge. 

The  Court :  We  are  not  going  to  restrain  any- 
body who  is  not  before  the  court,  Mr.  Mason. 

Mr.   Mason:     Thank   you. 

The  Court :  Now,  may  I  ask  you  a  question.  You 
do  not  have  to  answer  it  unless  you  want  to.  Are 
you  willing  to  accept  the  amount  which  the  other 
bondholders  have  accepted  for  their  obligations'? 

Mr.  Mason :  Your  Honor,  I  am  willing  to  accept 
it  under  protest. 

The  Court :  That  would  not  be  an  acceptance,  of 
course. 

Mr.  Mason:     I  am 


The  Court:  They  took  theirs.  They  protested, 
too,  I  think. 

Mr.  Mason:     I  am  sorry.    They  did  not. 

The  Court:  I  mean  they  reluctantly  accepted 
it;  justly  so.  If  a  man  loaned  $100  to  another,  and 
the  other  paid  him  l)ack  $52,  he  would  not  very  will- 
ingly accept  $52  in  cancellation  [47]  of  the  obliga- 
tion.  That  is  true. 

Mr.  Mason:  It  is  a  very  interesting  condition 
that  I  have  been  in  for  a  great  many  years,  at- 
tempting to  defend  the  State  against  federal  usurpa- 
tion, and  then  to  find  that  the  thought  is  that  Chap- 
ter IX  makes  any  petition  such  as  this  obligatory 
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on  tlie  court  to  put  through,  because  I  feel  the  court 
has  110  jurisdiction  over  the  debtor. 

The  Court:  I  wouldn't  say  that.  You  know,  I 
heard  this  proceeding  in  its  second  chapter.  I  heard 
the  evidence,  and  I  entered  the  decree. 

Mr.  Mason:     Yes. 

The  Court:  I  am  speaking  of  the  presiding 
judge  of  this  court.  There  was  no  question  of  that 
kind.  We  determined  at  that  time  that  it  was  feas- 
ible and  equitable,  and  we  have  no  regret,  no  qualm 
of  conscience,  no  feeling  of  remorse,  or  anything 
of  that  kind.  We  are  sorry  that  the  law  was  in  that 
shape.  We  regret  that  the  economic  conditions  were 
such  that  it  made  it  necessary  to  enter  such  a  find- 
ing, but  we  are  not  sorry  that  we  did  it,  because  we 
did  what  we  felt  was  right. 

Mr.  Mason:  I  am  sure  you  did,  your  Honor, 
but  I  just  want  to  point  out  that  this  court  had  no 
jurisdiction  over  this  bankrupt  at  any  stage  in  the 
proceedings.  The  bankruj^t  has  never  been  under 
its  orders,  at  no  time.  You  did  not  have  authority, 
then,  to  pay  one  cent  more  or  less.  I  submit  that 
the  court  has  had  no  jurisdiction  under  Chapter  IX, 
and  [48]  it  is  indeed  a  novel  condition  where,  we 
will  say,  it  is  only  the  creditor  who  is  subject  to 
the  court's  order,  and  not  the  delator.  It  is  novel,  is 
it  not,  your  Honor? 

The  Court :  You  have  not  answered  my  question, 
Mr.  Mason. 

Mr.  Mason:  Your  Honor,  I  do  not  want  to  be 
unreasonable.  I  have  done  what  I  believed  was  for 
the  best  interests  of  the  general  welfare  in  all  these 


Merced  Irrigation  District  121 

matters.  If  yoii  tell  me  that  I  either  must  unquali- 
fiedly accept  the  offer  or  I  am  alienated,  if  that  is 
the  demand  or  suggestion,  I  would  just  like  to 
know. 

The  Court:  I  haven't  made  any  suggestion.  I 
have  asked  you  a  question. 

Mr.  Mason:  Don't  you  see  the  very  puzzling  po- 
sition, from  my  standpoint  ? 

The  Court:  I  am  not  asking  you  to  place  your- 
self in  any  position  you  do  not  want  to  place  your- 
self in. 

Mr.  Mason:  Here  the  bankrupt  is  asking  for 
money  which  clearly  does  not  belong  to  the  bank- 
rupt by  any  law  cited  by  the  bankrupt,  and  is  ask- 
ing for  money  which  is  clearly  a  part  of  my  money. 
I  think  this  is  a  separate  cause  of  action  from  the 
final  decree,  and,  as  I  say,  your  Honor,  I  will  accept 
the  money,  but  under  protest,  if  that  meets  with 
3^our 

The  Court :  No,  you  would  ha\Te;t;0-  be  on  a  parity 
with  the  others  who  have  accepted fheir  money.  We 
cannot  discriminate  in  favor  of  one  bondholder 
against  the  other,  or  in  favor  [49]:  of  the  others  as 
against  one. 

Mr.  Mason:  Well,  your  Honor,  in  other  words, 
if  nine  men  commit  suicide  the  tenth  man  cannot 
question  but  what  he  must, — the  fact  that  these 
others  voluntarily  gave  up  their  bonds'?  It  was 
not  done  by  court  order. 

The  Court :  The  tenth  man  can  save  himself,  but 
lie  has  to  do  it  himself  and  without  any  equivo- 
cation. 
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Mr.  Mason:  That  is  what  the  tenth  man  is  tiy- 
ing  to  do,  your  Honor.  I  am  not  trying  to  equivo- 
cate, not  intentionally.  The  point  is  this,  your 
Honor:  If  these  bonds  are  surrendered  and  can- 
celed, the  title  companies  will  again  write  title  in- 
surance policies  on  that  land  in  that  district.  That 
is  why  they  are  so  anxious  to  get  them  out  of  the 
way,  because  the  title  companies  do  not  recognize 
this  controversy  as  final. 

Your  Honor,  I  appreciate  the  time  you  have  given 
mo.  I  have  been  struggling  for  what  I  believed  was 
right  for  a  good  many  years.  If  the  judgment  of 
the  court  is  that  I  must  either  take  the  money  or 
get  nothing,  I  will  take  the  money,  but  I  would  pre- 
fer to  reserve  the  protest,  because  I  am  doing  it 
Tinder  protest,  and  not  willingly,  and  only  under 
court  order. 

The  Court:  I  am  not  going  to  order  any  such 
thing.  I  am  going  to  rule  on  this  application  of  the 
Merced  Irrigation  District.  [50] 

Mr.  Mason:  That  rule  is  that  if  I  don^t  take  the 
money 


The  Court:  I  haven't  i*uled  yet.  I  have  asked 
you  a  question. 

Mr.  Mason:  You  would  not  permit  the  matter 
to  be  further  briefed? 

The  Court:  I  would  if  the  court's  mind  was  at 
all  uncertain  about  its  duty  in  the  case,  yes.  But  it 
is  not. 

Mr.  Mason:  You  feel  that  your  duty  is  to  give 
that  money  to  the  bankrupt  ? 

The  CouH:     No,  I  didn't  say  that.   I  would  like 


Merced  Irrigation  District  123 

to  give  the  money  to  the  bondholder,  but  I  want 
him  to  place  himself  in  the  same  position  as  the 
other  bondholders. 

Mr.  Mason:  But  the  other  bondholders  did  not 
place  themselves  in  any  position  with  this  court. 

The  Court:  There  is  no  use  of  arguing  that,  be- 
cause they  did.  They  have  accepted  their  money  in 
satisfaction. 

Mr.  Mason :  They  did  that  long  before  there  was 
any  petition  here. 

The  Court:  There  is  no  use  in  arguing.  I  am 
not  going  to  discuss  it  any  longer  with  you. 

Mr.  Mason :  All  right,  your  Honor.  If  it  is  your 
Honor's  thought  that  he  is  compelled  to  do  some- 
thing, which  I  did  not  think  he  was  compelled  to 
do,  I  will  place  myself  in  the  court's  hands.  I  have 
been  told  by  very  able  counsel  that  I  was  fighting 
something  that  was  just  as  ineffective  as  tilting 
[51]  at  windmills;  that  we  are  going  to  have  infla- 
tion and  that  the  taxing  power  is  going  to  be  over- 
tlirown,  and  it  was  a  futile  attempt  to  defend  the 
State's  taxing  power,  which  is  what  I  have  been 
doing,  your  Honor,  for  these  many  years. 

I  will  take  the  money,  your  Honor. 

The  Court:  You  are  taking  that  money  with- 
out any  reservation  or  any  condition  ? 

Mr.  Mason:  If  the  court  is  unwilling  to  accept 
my  statement,  "with  reservation."  If  the  court 
would  allow  me  to  do  it  imder  protest,  to  show  that  I 
didn't  surrender. 

The  Court:  I  don't  think  that  would  be  proper. 
That   would  render  the  whole  proceeding,   in  my 
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opinion,  ineffectual,  Mr.  Mason.   We  have  to  decide 
things  in  the  court. 

Mr.  Mason:  It  will  not  render  the  proceeding 
ineffectual  if  the  proceeding  is  one  that  will 

The  Court :  The  alternative  on  that  is  for  you  to 
not  accept  it.  I  am  not  telling  you  to  accept  or  to 
not  accept.  I  am  putting  it  to  you,  and  you  are  sui 
juris  to  a  pretty  high  degree.  You  have  the  right 
to  accept  the  decision  of  this  court,  and  if  it  is  ad- 
verse you  have  a  right  to  pursue  your  remedies  to 
review  it.  Nobody  is  trying  to  persuade  you  or  coax 
you  or  suggest  to  you  or  intimate  to  you  in  any  man- 
ner or  degree  that  you  should  waive  any  such  right. 

Mr.  Mason:     Yes. 

The  Court :  If  you  are  willing  to  take  this  money 
on  a  [52]  parity  with  the  other  bondholders,  on  the 
Sixme  basis  under  w^hich  they  have  taken  theirs  and 
canceled  their  obligations  legally,  that  is  ono  thing. 
But  if  you  do,  you  nmst  do  so  witliout  any  restraint 
or  condition. 

Mr.  Mason :  Might  I  inquire  what  would  become 
of  the  Busches'  claim? 

The  Court:  They  have  not  appeared  here.  I 
don't  know.  I  might  continue  that  for  30  days,  if 
we  have  any  equitable  power,  and  I  am  assuming 
that  we  have.  Otherwise,  the  District  would  be  en- 
titled to  insist  upon  the  letter  of  the  law. 

Mr.  Mason :  On  the  equitable  power  of  the  Berry 
V.  Root  case,  it  goes  directly  to  the  question  of  the 
court  having  equitable  power. 

The  Court:     I  am  inclined  to  think  that  as  to  the 
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amount  in  the  registry,  that  we  have  some  control 
of  tliat  amount. 

Mr.  Mason:  I  believe  that  is  beyond  the  control 
of  the  District,  however. 

The  Court:  I  say  I  am  taking  that  view  of  it. 
I  want  to  know  what  your  position  is.  You  have 
not  stated  it. 

Mr.  Mason :  I  have  stated  that  I  would  take  the 
money,  and  under  protest,  and  if  that  is  unsatis- 
factoiy,  may  I  have  an  opportunity  to  advise  with 
counsel,  because  I  am  acting  as  my  own  counsel? 

The  Court:  I  understand  that.  That  is  the  rea- 
son I  [53]  prolonged  the  discussion,  Mr.  Mason. 
If  you  had  been  an  attorney  representing  an  in- 
terest, I  would  not  have  discussed  it  to  this  length. 

Mr.  Mason :     Might  I  have  30  days,  your  Honor  ? 

The  Court:     Would  you  need  30  days'? 

Mr.  Mason:     I  don't  know. 

The  Court:  Suppose  you  take  10  days.  You 
ought  to  be  able  to  make  up  your  mind  in  10  days. 

Mr.  Mason:  But,  your  Honor,  the  District  can- 
not claim  that  money  which  does  not  belong  to 
them. 

The  Court:  I  am  not  thinking  of  the  District, 
and  I  am  not  particularly  thinking  of  you.  I  am 
thinking  of  this  court's  work  in  keeping  matters 
on  its  calendar  when  it  does  not  seem  necessary  to 
do  so.   Thirty  days  is  quite  a  long  time. 

Mr.  Mason:  My  objection  points  out,  your 
Honor,  and  by  referring  to  this  instant  petition,  the 
question  in  this  instant  petition,  I  submit  you  can 
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dismiss  tlie  whole  proceedings  aud  let  the  State 
Court  settle  it. 

The  Court:  I  am  not  going  to  do  it  because  it 
is  not  the  State  Court's  responsibility. 

Mr.  Mason :  The  statute  of  limitations  is  a  State 
law;  I  mean  the  statute  of  limitations  applicable  to 
these  bonds  is  clearly  a  State  law.  There  is  certainly 
no  federal  statute  of  limitations  applicable  to  these 
bonds. 

The  Court:     Do  you  want  10  days?  [54] 

Mr.  Mason :     Won't  you  let  me  have  hfteen? 

The  Court :     All  right,  sir.  I  will  give  you  fifteen. 

Mr.  Mason:     Thank  you,  judge. 

The  Court:  We  will  continue  the  further  hearing 
on  this  one  phase  of  the  matter  until  Friday,  No- 
vember 15,  at  10:00  o'clock.  That  is  a  little  more 
than  15  days. 

Mr.  Mason:     Thank  you. 

The  Court:  And,  Mr.  Mason,  we  will  ask  you  to 
manifest  your  decision,  by  filing  a  writing  so  that  we 
can  have  it  in  the  record,  either  way.  You  under- 
stand? 

Mr.  Mason:     Yes. 

(Whereupon,  at  12:00  o'clock  noon,  Tuesday, 
October  29,  1946,  an  adjournment  was  taken 
until  Friday,  November  15,  1946,  at  10:00 
o'clock  a.m.)  [55] 

The  next  point  we  wish  to  mention  that  is  brought 
u})  in  respondent's  reply  is  the  question  of  whether 
or  not  this  court  in  this  proceeding  has  equitable 
powers.  That  reply  states  that  the  court  is  not  acting 
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as  a  court  of  equity.  If  that  is  true,  our  j^osition 
is  nuicb  stronger  and  much  better  here.  If  this 
court  does  not  have  equitable  powers,  we  can  see  no 
way  by  which  it  could  possibly  turn  the  money  here 
over  to  the  bondholders  at  this  stage  of  the  proceed- 
ings. 

But  let  us  look  at  just  what  that  case  says.  It  is 
the  case  of  Berr^-  v.  Root  from  which  the  quotation 
is  taken,  and  I  will  read  a  little  more  at  length  from 
the  quotation  than  is  given  in  the  lespondent's 
reply.    The  court  says:  [62]  (148  Fed.  2d,  945) 

"*  *  *  While  a  court  of  bankruptcy  often 
applies  equitable  principles,  and  may  sometimes 
entertain  a  controversy  in  equity  arising  out  of 
the  bankruptcy  in  which  it  will  follow  the 
precedents  and  practice  of  a  court  of  equity, 
yet  as  respects  the  original  bankruptcy  pro- 
ceeding it  is  not  strictly  a  court  of  equity,  but  a 
statutory  court  created  by  the  Bankruptcy  Act, 
and  governed  by  it." 

It  would  seem  from  that  that  although  the  court 
in  this  type  of  proceeding  would  have  perhaps  cer- 
tain equitable  powers  in  some  instances,  that  it  is 
actually  a  statutoiy  court  and  not  vested  primarily 
with  equitable  powers. 

We  will  discuss  this  a  little  bit  later  with  regard 
to  the  equities  that  there  may  be  here,  but  before 
discussing  that  I  would  like  to  point  out  our  main 
premise  in  this  case,  and  that  is  that  regardless  of 
whether  this  court  in  this  type  of  proceeding  may 
generally  have  equitable  powers,  it  is  our  definite 
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position  that  in  this  particular  proceeding  it  does 
not  have  those  j)owers,  because  if  the  statute  of 
limitations  has  actually  run,  as  there  seems  to  be 
no  question,  that  is,  if  a  statute  is  applicable  and 
is  running,  then  the  rights  of  the  petitioner  can 
hardly  be  defeated  by  equitable  rights,  since  the 
rights  of  the  petitioner  have  become  established  as 
property  rights,  and  if  the  statute  of  limitations 
has  run,  [63]  the  obligation  has  become  extinct.  The 
equitable  powers  of  the  court,  it  would  seem,  could 
hardly  consider  an  obligation  which  has  so  become 
extinct. 

As  we  pointed  out  at  the  last  hearing,  the  statute 
of  limitations  is  a  rule  of  property  and  property 
rights  actually  vest  by  virtue  of  that  statute.  The 
property  rights  here,  if  the  statute  of  limitations  has 
run,  has  actually  vested  and  the  oljligation  has  be- 
come extinct. 

The  court  would,  therefore,  be  without  any  true 
power  to  do  anything  about  that  obligation  at  this 
time.  It  would  have  but  one  recourse,  and  that 
would  be  to  turn  the  money  back  to  the  District. 
In  other  words,  what  our  contention  boils  down 
to  is  that  if  a  statute  of  limitation  is  applicable 
here,  as  we  have  pointed  out,  it  must  be  when  that 
has  nm,  if  a  property  riglit  is  acquired  and  the 
property  right  vests,  it  cannot  be  divested,  and  that 
by  virtue  thereof  tlie  only  thing  the  court  can  do 
now  is  to  turn  the  money  back  to  the  District. 

The  Court:  Do  you  have  the  Act  there,  Mr. 
Downey?   Would  you  read  that  i")ortion  of  the  Act 
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again  that  relates  either  directly  or  indirectly  to  the 
question  of  limitations  % 

Mr.  Downey:  I  think  there  is  no  mention  of 
limitations  actually  in  the  Act.  I  can  find  nothing 
there  that  does  say  there  shall  be  a  limitation.  We 
have  to  go  outside  of  the  Act  and  into  State  law  to 
find  the  limitation  in  that  regard  [64] 

The  Court:  I  wonder  whether  there  is  any  dif- 
ference between  an  enactment  under  the  Fair  La- 
])or  Standards  Act,  the  Wage  and  Hour  provisions 
of  that  Act,  which  is  a  division  of  Social  Security 
and  which  is  an  innovation  in  the  law  which  has  its 
origin  in  very  recent  tmes,  so  far  as  the  statute  is 
concerned,  in  this  country,  and  provisions  in  bank- 
ruptcy [67]  which  are  ancient,  and  which  are  de- 
rived directly  from  a  constitutional  provision  in  the 
organic  law  itself  and  indirectly  from  proceedings 
in  bankruptcy,  which  antedate  the  Constitution  of 
the  United  States,  Avhich,  as  I  recall,  were  admin- 
istered by  the  Chancery  Courts  in  England.  Isn't 
that  true,  historically'? 

Mr.  Downey:     I  presume  it  is. 

The  Court :  Do  not  presume  it,  because  this  court 
states  it.  Is  that  your  recollection  of  the  history 
of  bankruptcy'? 

Mr.  Downey:     Yes,  it  is. 

The  Court :  In  other  words,  I  am  just  interested 
in  Judge  Sibley's  learned  opinion  in  the  case  of 
Berry  v.  Root.  I  had  not  read  it  before.  I  saw  the 
excerpt  in  Mr.  Mason's  brief  and,  of  course,  I  am 
very  hesitant  to  disagree  with  such  a  learned  judge 
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as  Judge  Sibley.    He  is  not  only  learned,  but  ex- 
perienced. I  am  going  to  read  it  thoroughly. 

Quoting  from  Mr.  Mason's  memorandum,  just  be- 
fore the  quotation  from  the  ease,  Mr.  Mason  states 
on  page  3,  line  7,  of  his  memorandum: 

'■'In  a  veiy  recent  case  the  Fifth  Circuit  ruled 
that  in  cases  based  on  the  same  federal  law  as 
the  instant  proceeding,  the  court  said:  '*  *  *  is 
not  a  court  of  equity  but  a  statutory  court  cre- 
ated by  the  Bankruptcy  Act  and  governed  by 
it.'  " 

Now,  while  it  is  true  that  the  public  debt  ad- 
justment [68]  amendments  to  the  Bankruptcy  Act 
are  statutory,  the  Supreme  Court  of  the  United 
States  has  said  that  they  are  activities  that  are  au- 
thorized under  the  constitutional  grant  of  the  peo- 
ple to  the  federal  government  to  pass  appropriate 
acts  in  support  of  that  constitutional  mandate.  If 
that  is  true,  while  Judge  Sibley  undoubtedly  is  cor- 
rect in  his  statement  that  the  court  is  a  statutory 
court,  that  is  too  simplified  to  determine  just  the 
composition  of  the  bankruptcy  proceeding  under 
the  public  debt  adjustment  provisions  of  the  Bank- 
ruptcy Act,  because  it  does  have  equitable  play. 
That  is  the  very  basis  of  it.  In  other  words,  the 
coui*t.,  before  the  public  debt  adjustment  can  be  ef- 
fectuated, must  make  a  finding  that  it  is  feasible 
and  equitable.  If  it  must  make  that  finding,  cer- 
tainly it  has  aspects  of  a  court  of  equity,  and  I 
don't  think  that  you  can  detach  these  proceedings  in 
bankruptcy  for  the  adjustment  of  i)ublic  debts  from 
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the  equitable  zone  of  the  United  States  District 
Court.  It  is  true  that  it  is  statutory.  Most  of  our 
Acts,  unless  they  pertain  essentially  to  those  ancient 
matters  that  were  within  the  cognizance  of  chanceiy 
courts,  are  based  on  statutes,  Acts  of  Congress,  but 
they  are  equitable,  nevertheless.  These  bankruptcy 
proceedings,  preferences,  and  so  forth,  are  all  in 
their  nature  equitable,  and  so  where  a  bondholder 
asserts  a  right  to  a  fund  that  is  in  the  process  of 
settlement  in  a  liquidating  or  a  quasi-liquidating 
activity  in  the  federal  [69]  court,  he  comes  into  a 
court  of  equity,  and  his  case  is  to  be  determined  by 
the  principles  of  equity.  For  that  reason  I  think 
that  this  question  of  a  statute  of  limitations  is  a 
question  of  laches,  not  a  question  of  cold  statutory 
application  of  the  statutes  of  limitation,  as  is  ex- 
pressed in  the  State  statutes;  and  if  it  is  laches, 
then  we  have  a  right  to  consider  all  of  the  features 
that  apply  to  an  equitable  proceeding,  where  the 
doctrine  of  laches  is  invoked  by  one  of  the  litigants. 
I  am  going  to  read  this  case  a  little  more  thor- 
oughly, but  I  think  probably  that  the  isolated  state- 
ment that  Mr.  Mason  selects  is  a  statement  that  is 
predicated  upon  his  argument  in  this  matter,  and 
probably  does  not  go  to  the  basic  equitable  aspect 
of  this  case.  Thus,  this  court's  view  is  that  Mr. 
Mason's  standing  is  based  in  equity,  and  it  is  not 
based  entirely  upon  a  statutory  right,  but  it  is  a 
right  which  arises  out  of  a  statute — it  is  true,  an 
amendment  to  the  Bankruptcy  Act, — but  it  must  be 
determined  by  circumspection,  by  looking  at  the  pic- 
ture from  all  points  of  view.   And  if  we  look  at  the 
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picture,  this  is  about  what  it  is :  If  the  Reconstruc- 
tion Finance  Corporation,  the  government  agency, 
had  not  come  forward  at  the  time  and  underwritten 
a  new  bond  issue,  there  would  not  have  been  much 
outlook  for  the  bondholders.  It  did  come  forward. 
It  came  forward  for  not  only  a  private  reason,  to 
assist  a  disabled  Irrigation  District,  [70]  but  it  did 
so  because  of  the  public  aspect  of  that  matter.  Not 
only  from  the  standpoint  of  those  w^ho  expected  to 
use  the  water  irrigation  district,  or  its  other  appur- 
tenances, but  those  who  did  lend  their  money  orig- 
inally with  which  that  entity  might  be  organized 
and  function  under  the  State  laws.  Therefore,  there 
was  a  dual  })ur})ose  that  the  R.F.C.  had  in  coming  to 
the  aid  of  this  District. 

The  contract  provided  that  instead  of  getting  a 
dollar  for  a  dollar's  loan,  they  got  52  cents  for  a 
dollar's  loan.   I  think  it  was  52  cents,  wasn't  it? 

Mr.  Downey:     About  that. 

The  Court:  That  did  not  mean  that  those  who 
had  to  sacrifice  the  48  cents,  in  addition  to  the  in- 
crement that  they  expected  to  get  by  reason  of  the 
obligation  if  there  was  liquidation, — I  mean  to  say, 
that  did  not  mean  that  unless  they  came  forward 
within  a  specified  time,  an  arbitrary  fixed  time  which 
is  not  fixed  in  the  law,  and  that  is  the  reason  I  asked 
you  to  read  that  provision  of  the  statute  which  sjje- 
cified  limitations,  that  ipse  dixit  u])on  the  happening 
of  some  event  dictated  by  the  District  the  individual 
who  was  required  to  accept  the  52  cents  for  a  dollar 
and  the  increments  which  he  expected  to  get  from 
that  investment  of  $1,  that  if  he  cannot  get  it,  it  goes 
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back  to  the  District.  Why  should  it  go  back  to  the 
District  ? 

Mr.  Downey :  Well,  I  think,  as  any  other  obliga- 
tion, it  [71]  boils  down  to  the  old  law  of  laches  and 
limitations,  that  if  a  creditor  allows  an  obligation  to 
become  stale,  he  has  no  further  right  to  assert  that 
obligation. 

The  Court :  Mr.  Mason  did  not  allow  it.  He  has 
been  pretty  active  here  in  endeavoring  to  collect  it, 
to  collect  all  of  it.  He  was  not  satisfied  and,  of 
course,  is  not  now  satisfied  to  accept  it,  but  he  has 
only  one  alternative  now.  He  either  has  to  accept 
it  or  reject  it,  and  if  he  rejects  it,  he  has  to  take  the 
consequences  w^hich  the  law  applies  to  those  who 
have  the  opportunity  even  at  the  eleventh  hour,  to 
come  in  and  accept  the  same  burden  which  others 
who  were  similarly  situated  accepted.  I  cannot  see 
any  equity  at  all  so  far  as  the  District  is  concerned. 

Mr.  Down(\v:  Could  I  discuss  it  from  the  i3oint 
of  view  of  laches  and  equity,  then,  for  a  short 
minute  ■? 

The  Court:     Yes. 

Mr.  Downey:  It  is  my  understanding  that  in 
the  exercise  of  equitable  jurisdiction,  the  court 
exercises  that  and  intervenes  on  behalf  of  a  person 
who  has  equities.  The  test  is,  does  the  party  on 
whose  behalf  the  court  intervenes  have  the  equities  *? 
I  think  the  test  would  not  be  whether  the  District 
has  equities,  but  whether  or  not  Mr.  Mason  and  the 
other  outstanding  bondholders  have  equities. 

Now,  as  regards  Mr.  Mason's  equities,  originally, 
as  we  mentioned,  the  final  decree  was  proposed  with 
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a  one-year  [72]  limitation,  and  at  Mr.  Mason's  in- 
stance, that  was  removed  and  a  provision  was  sub- 
stituted which  said  that  the  District  might  reiDort 
back  at  the  termination  of  the  period  of  the  statute 
of  limitations  for  further  consideration  of  the  mat- 
ter, and  that  was  inserted  in  the  hnal  decree.  In 
other  words,  Mr.  Mason  presumably  extended  the 
time  from  one  year  to  a  statute  of  limitations  period, 
or  an  indefinite  period.  In  any  event,  the  extent 
to  which  he  extended  it  was  well  known  to  him.  As 
the  court  has  noted,  in  a  quotation  from  Mr.  Mason 
which  I  read  at  the  last  hearing,  Mr,  Mason  was 
opposing  then  the  one-year  provision,  and  in  his 
oi^position  to  that  one-A'ear  provision  he  mentioned 
that  the  statute  of  limitations  period  would  not  be 
less  than  four  years.  It  would  seem  l)y  his  own 
statement  there  he  recognized  the  very  definite  pos- 
sibility of  a  statute  of  limitations  running  four 
years.  In  (^ther  words,  he  has  waited  beyond  that 
four  years,  and  beyond  five  years,  and  although,  as 
the  court  has  said,  he  has  continually  attempted  to 
secure  his  rights  on  this,  since  his  last  appeal  from 
the  final  decree,  at  least  so  far  as  the  records  of  this 
case  are  concerned,  there  is  nothing  to  indicate  that 
he  has  done  anything,  and  that,  of  course,  has  been 
a  full  four  years  ago. 

I  think  that,  that  being  true,  there  is  not  any  par- 
ticular equity  in  him  disregarding  the  District's 
equities,  which  I  think  the  court  can  well  disregard. 
The  question  is,  is  the  [73]  court  going  to  intervene 
for  this  man  and  assert  its  equitable  jurisdiction? 
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The  test  is,  does  this  man  entitle  himself  to  the 
eqTiities  % 

The  Court:  There  may  be  an  answer  to  this  in 
the  Lumber  Products  case.  I  think  we  had  better 
get  that  Lum])er  Products  case.  The  title  of  that 
case  is  Case  v.  Lumber  Products.  It  is  a  Supreme 
Court  case.  It  seems  to  me  there  is  a  principle 
there  that  answers  that.  The  Lumber  Products 
case,  as  I  remember,  was  a  reorganization  of  the 
Lumber  Products  Corporation,  and  a  subsidiary, 
the  Los  Angeles  Shipbuilding  Corporation.  I  am 
speaking  now  just  from  memory.  We  will  get  the 
book  in  a  moment.  A  number  of  persons  were  in- 
terested in  rehabilitating  those  concerns,  which  w^as 
during  the  depression,  I  think,  and  they  came  for- 
ward and  were  willing  to  underwrite  a  reorganiza- 
tion by  putting  up  certain  moneys,  provided  they 
were  given  a  jDreferential  place  in  the  picture. 
There  had  been  preferred  stockholders  and  bond- 
holders, and  the  suggested  plan  was  that  those  who 
came  forward  with  the  moneys  sufficient  to  rehabili- 
tate the  concern  would  be  substituted  in  the  place 
of  the  bondholders  and  would  be  given  preferred 
stock,  as  I  remember  it.  That  plan  was  eventually 
approved,  because  the  Circuit  Court  of  Appeals 
affirmed  the  decision  of  this  court  for  the  Southern 
District  of  California.  The  case  then  went  to  the 
Supreme  Court,  and  in  an  opinion  there  by  Justice 
Douglas,  I  think,  this  ancient  principle  of  the  [74] 
obligation  of  a  contract  was  the  paramount  ques- 
tion, and  although  I  think  there  were  one  or  two 
minor  bondholders  there,  out  of  a  large  number  of 


136  /.  R.  Mason  vs. 

persons  who  acquiesced  in  the  plan  and  agreed  to 
it,  who  did  not  so  agree,  the  court  said:  No,  you 
cannot  do  that.  There  is  an  obligation  of  a  contract 
that  is  inviolable,  and  it  cannot  be  done  in  that  way. 

This  is  the  case  of  Case  v.  Los  Angeles  Lumber 
Products  Co.,  Ltd.,  308  U.S.,  commencing  at  106. 

Now,  in  oui"  statute,  what  are  the  adjectives  used 
there?  I  haven't  read  it  in  the  last  week  or  so. 
Are  the  words  "fair  and  equitable"  used  in  our 
statute  with  regard  to  the  approval  of  the  plan? 

Mr.  Mason :     Words  to  that  effect,  your  Honor. 

The  Court:  "Feasi])le,"  T  think  it  is,  "and 
equitable";  something  like  that. 

Mr.  Downey:  "Fair,  equitable  and  for  the  best 
interests  of  the  creditors." 

Tlie  Court:  "Fair,  equitable  and  for  the  best 
interests  of  the  creditors." 

Now,  ill  tliis  portion  of  the  opinion  in  tlie  Lum- 
ber Products  Company  case,  it  is  stated — there  is 
a  lot  more  of  it,  and  I  am  not  going  to  read  it  all, 
but  I  think  the  principle  here  is  just  the  same  as  in 
the  Luml)er  Products  matter: 

"At  the  outset  it  should  be  stated  that  where  a 
plan  is  not  fair  and  equitable  as  a  matter  of  law 
it  cannot  be  approved  by  the  court  even  though  the 
percentage  of  the  various  classes  of  security  holders 
required  by  Sec.  77B(f )  for  confirmation  of  the  plan 
has  consented.  It  is  clear  from  a  reading  of  Sec. 
77B(f)  that  the  Congress  has  required  both  that 
the  required  percentages  of  each  class  of  security 
holders  a])prove  the  plan  and  that  the  plan  be  found 
to  be  'fair  and  equitable.'     The  former  is  not   a 
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substitute  fur  the  latter.  The  court  is  not  merely 
a  ministerial  register  of  the  vote  of  the  several 
classes  of  security  holders.  All  those  interested  in 
this  case  are  entitled  to  the  court's  protection.  Ac- 
cordingly the  fact  that  the  vast  majority  of  the 
security  holders  have  approved  the  plan  is  not  the 
test  of  whether  the  plan  is  a  fair  and  equitable  one. 
This  is  in  line  with  the  decision  of  this  Court  in 
Taylor  v.  Standard  Gas  &  Electric  Co.,  306  U.S. 
307,  which  reversed  an  order  approving  a  jjlan  of 
reorganization  under  Sec.  77B,  in  spite  of  the  fact 
that  the  requisite  percentage  of  the  various  classes 
of  security  holders  had  approved  it,  on  the  ground 
that  preferred  stock  of  the  debtor  corporation  was 
inequitably  treated  under  the  plan.  The  contrary 
conclusion  in  such  cases  would  make  the  judicial 
determination  on  the  issue  of  fairness  mere  for- 
mality and  would  effectively  [76]  destroy  the  func- 
tion and  the  duty  imposed  by  the  Congress  on  the 
District  Courts  under  Sec.  77B.  That  function  and 
duty  are  no  less  here  than  they  are  in  equity  re- 
ceivership reorganizations,  where  this  Court  said, 
'Every  important  determination  by  the  court  in 
receivership  proceedings  calls  for  an  informed,  in- 
dependant  judgment'."     Citing  a  case. 

"Hence,  in  this  case  the  fact  that  92,81%  in 
amount  of  the  bonds,  99.75%  of  the  class  A  stock, 
and  90%  of  the  class  B  stock  have  approved  the 
plan  is  as  immaterial  on  the  basic  issue  of  its  fair- 
ness as  is  the  fact  that  petitioners  own  only  $18,500 
face  amount  of  a  large  bond  issue. 

"The  words  'fair  and  equitable'  as  used  in  Sec. 
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77B(f)  are  words  of  art  which  prior  to  the  advent 
of  Sec.  77B  had  acquired  a  fixed  meaning  through 
judicial  interpretations  in  the  field  of  equity  re- 
ceivership reorganizations.  Hence,  as  in  case  of 
other  terms  or  phrases  used  in  that  section,  ...  we 
adhere  to  the  familiar  rule  that  where  words  are 
employed  in  an  act  whk-h  had  at  the  time  a  well- 
known  meaning  in  the  law,  they  are  used  in  that 
sense  unless  the  context  requires  the  contrary.  .  .  . 

"In  equity  reorganization  law,  the  term  'fair  and 
equitable'  included,  inter  alia,  the  rules  of  law  [77] 
enunciated  by  this  court  in  the  familiar  cases" — 
citing  a  number  of  them.  "These  cases  dealt  with 
the  precedence  to  be  accorded  creditors  over  stock- 
holders in  reorganization  plans." 

Then  the  court  go  on,  through  Justice  Douglas, 
to  analyze  those  terms,  "fair  and  equitable,"  "fairly 
and  equitably  treated,"  "adequate  and  equitable," 
"just,  fair  and  equitable,"  and  like  phrases,  and 
concludes  as  I  have  stated,  that  the  proposed  plan 
should  not  be  effectuated  so  as  to  defeat  even  these 
small  bond  holders  from  the  enforcement  of  their 
obligation.  That  is  the  principle  that,  I  think,  is 
the  polestar  in  this  proceeding.  The  District  cer- 
tainly has  no  equities  here.  It  was  a  failing  ven- 
ture. Had  it  not  been  for  the  governmental  agency 
that  was  set  up  for  the  purpose,  not  exclusively  of 
assisting  disabled  irrigation  districts,  but  for  that 
purpose  in  addition  to  the  public  aspect,  the  ques- 
tion that  a  great  many  people  had  invested  in  irri- 
gation district  bonds,  that  it  was  a  matter  of  gen- 
eral public  interest,  and  that,  therefore,  the  govern- 
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ment,  through  its  agency  under  the  bankruptcy 
provisions  of  tlie  Constitution,  in  those  periods  of 
distress  should  come  to  the  aid  of  those  entities,  and 
as  far  as  it  could,  appropriately  assist  in  the  re- 
habilitation of  them. 

Now,  a  bondholder  has  a  right  to  stand  on  his 
obligation  in  this  case  as  long  as  he  can,  and  to 
litigate  and  to  [78]  contest  and  to  attempt  to  collect 
his  money,  and  because  he  has  done  so  he  cannot  be 
said  to  have  waived  any  equities  which,  under  the 
principle  of  the  Lumber  Products  case,  he  has  al- 
ways had.  It  seems  to  me  that  on  the  score  of 
equities,  we  have  a  right  to  take  the  history  of  the 
times  into  consideration  in  these  cases.  We  know 
now,  or,  at  least,  we  feel  that  the  situation  now  is 
entirely  different  in  these  irrigation  districts.  That 
was  one  of  the  fortunes  of  war,  if  there  are  any  for- 
tunes of  war,  that  the  farmers  in  these  areas  have 
been  able  to  rehabilitate  themselves,  and  the  Dis- 
tricts have  pretty  well  gotten  out  of  the  red.  So  if 
this  money  goes  back  to  the  District,  it  is  simply  in 
the  nature  of  an  unjust  enrichment.  It  is  just  that 
it  has  been  able  to  accumulate  in  the  reservoir  of 
the  District  moneys  which  it  does  not  need,  and  the 
one  who  has  left  the  money  is  the  creditor  who, 
simply  because  he  attempted  to  assert  his  rights, 
must  now,  because  of  the  limitation  of  a  certain 
time  which  the  District  is  attempting  to  fix,  as  they 
say,  lose  it.  The  court  has  not  fixed  any  time,  and 
that  may  have  been  in  the  mind  of  the  court  at  the 
time  that  the  first  presentation  of  the  decree  oc- 
curred, in  which  there  was  a  fixed  limitation  within 
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whicli  time  the  creditors  nuist  present  their  bonds. 

Mr.  Downey:  Your  Honor,  let  me  consider  two 
or  three  things  here.  With  regard  to  the  provision 
as  to  a  fair  and  equitable  plan,  this,  of  course,  has 
been  determined  to  [79]  be  a  fair  and  equitable 
plan.  The  jjayment  of  fifty-one  and  a  fraction  cents 
on  the  dollar  has  been  determined  to  be  the  fair 
and  equitable  method  of  reorganizing  this  District. 
The  question  then  is,  isn't  that  final  and  complete, 
when  that  determination  is  made,  as  far  as  the  fair- 
ness, and  the  equities,  of  the  original  plan  is  con- 
cerned? The  pressing  of  the  point  continually 
thereafter  in  an  attempt  to  secure  the  full  amount 
should  be  subject  to  that  determination  that  has 
already  been  made,  that  the  plan  of  composition  is 
fair  and  equitable. 

I  think  it  would  follow  from  that  that,  so  far  as 
the  equities  in  that  regard  are  concerned,  the  con- 
tinual attempt  to  secure  more  than  what  is  fair  and 
equital)le,  which  has  been  determined  to  ho  fair 
and  equitable,  is  not  something  that  should  entitle 
a  man  to  the  equities  in  the  equitable  ])owers  of 
the  court. 

Also,  as  far  as  what  is  fair  and  eijuitable  is  con- 
cerned, certainly  if  a  one-year  limitation  had  been 
fixed,  as  it  was  in  many  cases,  that  would  have  been 
proper  and  adequate.  It  has  been  held  to  be  so  in 
cases  reviewed  by  the  United  States  Supreme  Couii:. 
Of  cours(\  that  wasn't  done  here,  but  it  does  have 
some  bearing  on  the  question  of  what  is  equitable 
and  what  amount  of  time  is  reasonable.     Tt  miffht 
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also,  by  analogy,  be  said  to  fix  a  time  within  wliicli 
laches  or  some  other  limitation  might  run.  [80] 

The  Court :  That  is  true.  There  are  many  cases, 
of  course,  involving  the  doctrine  of  laches  in  which 
the  courts  have  used  as  a  yardstick  the  local  statute 
of  limitations  on  similar  questions,  but  that  w^ould 
be  the  extent.  As  I  remember,  there  were  those 
cases.  The  court  of  equity  is  to  be  guided  by  its 
own  conscience.  It  must  use  these  yardsticks  which 
have  been  set  up  by  judicial  precedents,  and  so 
forth,  and  tliat  is  all.     There  is  no  statute. 

Mr.  Dow^ney:  Let  me  go  into  another  question 
here,  then.  It  can  perhaps  be  said  that  by  the  con- 
tinual assertion  of  the  right,  a  man  cannot  be  held 
to  have  laches  run  against  him.  But  as  to  the  other 
bondholders  here,  we  have  a  matter  then  that  would 
certainly  not  fall  within  that  category.  They  have 
done  what  would  be,  I  think,  considered  by  all  courts 
of  equity  as  something  which  constitutes  laches.  In 
the  first  place,  they  did  not  appear  in  the  original 
proceeding,  which,  of  course,  they  were  under  no 
obligation  to  do.  But  they  were  notified  of  the 
availability  of  the  money  that  had  been  deposited 
for  them.  They  were  notified  of  the  proceeding  as 
it  went  along.  They  were  notified  of  this  hearing, 
and  still  they  have  not  even  seen  fit  to  make  an 
appearance  or  to  come  into  court  and  find  out  what 
the  proceeding  is  about.  I  think  by  any  definition 
of  laches,  what  they  have  done  would  certainly  con- 
stitute laches,  especially  since  it  has  gone  on  for  a 
period  of  many,  many  years,  and  for  a  period  of 
more  than  [81]  five  years  since  the  final  decree.   So 
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even  if  the  court  is  to  consider  that  Mr.  Mason  has 
certain  equities  here  which  would  prevent  him  being 
barred  by  laches,  that  argument  can  hardly  go  to 
these  other  bondholders,  who  have  continuously 
over  many  years  sat  back  and  never  even  raised  a 
word  on  their  behalf,  and  have  never  made  any 
attempt,  though  advised,  to  take  this  money  which 
the  court  awarded  them  on  their  bonds. 

The  Court:  Those  who  have  not  a])peared,  of 
course,  are  not  in  the  same  situation  that  Mr.  Mason 
is  in.  We  have  to  apply  all  of  these  principles.  The 
only  phase  that  presents  an  appeal  to  the  court  of 
equity  would  be  whether  or  not  there  should  not 
be  some  stay,  particularly  in  view  of  the  fact  that 
you  say  you  are  going  to  review  the  decision  if  it  is 
adverse,  and  whether  we  should  not  hold  the  fund 
here,  so  as  to  safeguard  the  interests  of  others. 

Mr.  Downey:  If  the  court  please,  I  did  not 
mean  to  indicate  that  we  would  necessarily  review 
the  decision.  I  was  thinking  in  terms  of  the  record. 
I  was  thinking  the  decision  might  go  either  way. 

The  Court:  I  did  not  mean  to  take  any  offense. 
I  think  you  have  a  right  to  review  the  decision,  and 
we  want  to  put  the  record  in  shape  where  you  can 
review  the  decision.  But  at  the  same  time  we  want 
to  hold  the  funds,  if  the  decision  is  as  we  think  it 
should  be  with  respect  to  bondholders,  so  that  the 
money  will  be  available  without  further  effort  on 
the  part  of  those  bondholders  to  recover  it. 

I  do  not  take  the  view  that  you  argued,  Mr. 
Dow^ney,  that  when  money  is  deposited  in  the  regis- 
try, as  it  is  deposited  here,  that  the  court  is  an  auto- 
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maton.  I  think  the  fund  comes  here  for  administra- 
tion under  the  equitable  principles  that  are  appli- 
cable in  law  to  the  cases  where  the  money  is  de- 
posited. 

There  does  not  seem  to  be  much  else  to  say.  I 
notice  that  Mr.  Mason  in  his  final  concession  states 
the  following: 

"It  is  therefore  respectfully  submitted  that 
the  petition  be  dismissed,  that  the  funds  in  the 
custody  of  this  Court  be  paid  out  only  upon 
valid  and  lawfully  proven  claims,  or  should 
the  petition  be  allowed,  that  the  proceeding  be 
wholly  dismissed,  lifting  the  restraints  against 
the  holders  of  still  outstanding  bonds,  and  Re- 
spondents be  allowed  access  to  the  courts  to 
seek  the  protection  guaranteed  to  the  holders 
of  valid,  binding  and  unpaid  local  government 
bonds  secured  by  the  Califorina  and  Federal 
Constitutions. 

"Should  this  prayer  be  wholly  denied.  Re- 
spondent will,  if  left  no  alternative,  deposit 
his  bonds  with  this  court,  but  such  deposit  will 
be  without  consent  to  jurisdiction,  without 
prejudice  and  without  waiving  any  [83]  sub- 
stantive or  procedural  vested  rights." 

What  does  that  mean,  Mr.  Mason? 

Mr.  Mason:  If  it  please  the  court:  I  am  not  at 
all  qualified  to  state  in  the  technicalities  and  niceties 
of  the  law.  Firstly,  might  I  mention  that  the  dis- 
tinction, in  my  humble  opinion,  between  Chapter 
IX  and  Chapter  X,  which  was  the  statute  on  which 
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the  case  of  Case  v.  Lumber  Products  rested,  is  that 
the  Lumber  Products  case  involved  a  contract  be- 
tween two  private  interests.  The  contract  in  the 
bonds  at  bar  is  not  a  contract  between  private  in- 
terests, but  a  contract  made  for  the  State  of  Cali- 
fornia. 

The  second  point  is  that  Chapter  IX  contains  a 
provision,  I  believe,  under  which  nothing  may  be 
ordered  by  the  court  which  is  not  accepted  by  the 
bankrupt.  I  believe  that  is  unique  in  the  bank- 
ruptcy statutes.  Speaking  of  the  old  common  law, 
was  it  ever  known  that  the  bankrupt  was  beyond 
the  jurisdiction  of  the  court,  and  only  the  creditor 
was  subject  to  the  court's  decree?  I  am  merely 
asking. 

I  believe  that  does  distinguish  Chapter  IX  from 
any  other  statute.  There  is  nothing  the  court  can 
do  under  the  Chapter  IX  provisions,  other  than  to 
approve  the  plan  as  submitted,  or  it  can  make  no 
modification  of  the  plan  without  the  consent  of  the 
bankrupt. 

I  would  just  like  to  say  this.  My  interest  here  is 
not  primarily  pecuniary.  The  court's  remark  about 
the  Merced  [84]  District,  to  the  effect  that  if  the 
R.F.C.  had  not  come  to  its  rescue,  it  would  be — and 
I  forget  the  exact  words,  but  I  would  like  to  com- 
ment on  that  for  a  moment,  because  I  was  one  of 
those  who  handled  the  original  bonds  of  that  Dis- 
trict. I  was  then  fairly  active  in  the  underwriting 
of  securities  of  this  nature,  and  I  have  studied  the 
history  of  irrigation  and  irrigation  districts.  1 
would  like  to  just  point  out  to  the  court  a  little  the 
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objective  of  this  whole  Chapter  IX  proceeding,  not 
in  relation  to  county  and  city  bonds,  because  there 
have  been  many  such  in  Florida,  and  elsewhere, 
that  have  taken  advantage  of  Chapter  IX,  but  with 
respect  to  the  irrigation  aspect  in  California.  At 
the  time  this  Chapter  IX  was  first  enacted,  the 
appraised  value  and  the  estimated  true  value  of 
the  taxable  lands  within  California  Irrigation  Dis- 
tricts was  estimated  by  the  Irrigation  Districts 
Association  of  California,  which  is  the  official  body 
representing  all  the  districts,  to  be  in  excess  of  one 
billion  dollars,  and  at  no  time  has  there  ever  been 
as  many  as  one  hundred  million  dollars  of  irrigation 
district  bonds  outstanding  in  California.  Looking 
back  over  California,  the  inexpensive  water  supplies 
were  those  first  undertaken.  Since  the  inauguration 
of  these  Chapter  IX  proceedings,  the  United  States 
government  has  appropriated  over  five  hundred 
million  dollars  for  new  similar  irrigation  works  in 
the  West,  which  represents  an  average  investment 
per  acre  of  800  per  [85]  cent  of  the  appraised 
figure  of  the  R.F.C.  on  these  old  irrigation  districts 
in  California — no,  I  mean  800  per  cent  of  the 
original  bonds  outstanding  and  1600  per  cent,  sir, 
of  the  R.F.C.  appraisal  of  the  value  of  the  securi- 
ties on  these  old  bonds,  which  I  submit  leaves 
serious  doubt  that  the  Merced  Irrigation  District 
was  not  fully  able  at  all  times  to  have  met  its  law- 
ful obligation,  and  I  would  just  like  to  offer  a  state- 
ment made  in  1932  by  the  Irrigation  Districts  As- 
sociation at  their  annual  convention,  in  which  they 
called  attention  to  a  tax  strike,  which   had  been, 
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according  to  the  Association,  fomented,  and  I  would 
like  to  read  the  words  of  that  Association: 

"These  interests  are  now  attempting  to 
foment  a  tax  strike;  they  are  attempting  to 
throw  the  District  into  default;" — this  was 
with  respect  to  the  Imperial  District — "they 
are  handicapping  the  Board  of  Directors  in 
every  way  possible,  and  are  apparently  in- 
fluencing the  banks  to  indirectly  aid  them  in 
their  nefarious  scheme. 

"They  are  willing  to  wreck  everything  and 
everybody  in  order  to  prevent  that  electric 
power  being  generated  by  the  irrigation  dis- 
trict. 

"This  attempt  to  wreck  the  district  and  its 
62,000  people  in  it  is  dastardly,  and  this  as- 
sociation and  every  person  in  the  district 
should  put  forth  [86]  every  means  in  their 
power  to  aid  that  District  and  its  Board  of 
Directors  to  prevent  this  outrage." 

But  I  submit  this  tax  strike  went  over  the  State. 

The  Merced  Irrigation  District  is  one  of  the 
oldest  communities  in  the  State.  It  includes  the 
City  of  Merced.  The  City  of  Merced  bonds  were 
never  defaulted.  The  City  of  Merced  bonds  are 
secondary  in  line,  under  California  law,  or  at  least 
not  prior  in  line  to  the  Irrigation  District  bonds. 
The  Irrigation  District  includes  the  City  of  Merced 
and  some  150,000  odd  acres  surrounding  it. 

I  just  wanted  to  comment  on  the  court's  remark 
there,  because  I  have  never  subscribed  to  the  belief 
that  these  communities  were  unable  to  collect  the 
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taxes.  Certainly  they  lacked  no  taxing  power. 
They  simply  did  not  exercise  their  taxing  powers, 
and  my  position  has  been  from  the  beginning  that 
was  entirely  an  affair  of  the  sovereign  State  of 
California,  and  on  the  basis  of  the  Snx)reme  Court 
opinion  in  the  Bekins  case,  may  I  respectfully 
point  out  that  the  court  in  the  Bekins  case  pointed 
out  explicitly  the  protection,  the  safeguards,  the 
conditions  inserted  in  the  amended  Chapter  IX, 
w^hich  the  court  said  would  prevent  the  court  at  any 
time  from  issuing  orders  or  decrees  inconsistent 
with  State  law. 

Now,  it  appears  puzzling — it  is  puzzling.  I  have 
taken  many  petitions  to  the  United  States  Supreme 
Court,  all  of  which  have  been  denied,  based  on  the 
actual  facts,  but  my  [87]  position  simply  is  that  a 
denial  of  a  petition  is  not  tantamount  to  a  reversal 
of  a  principle  of  constitutional  law.  I  just  wanted 
to  clear  up,  if  the  court  has  the  thought  that  my 
interest  is  a  selfish  one 

The  Court :  I  had  not  thought  of  it  at  alL  I 
think  the  court's  observation  would  indicate  other- 
wise.   We  just  dealt  with  you  as  a  creditor.' 

Mr.  Mason :  I  just  wanted  to  make  sure  of  that 
point. 

Now",  with  respect  to  the  point  that  Mr.  Downey 
has  focused  on  here  in  our  November  12th  com- 
munication, he  says  that :  It  is  our  position  that  the 
court  is  without  jurisdiction,  if  it  now"  desires  to 
do  so.  Mr.  Downey  has  not  commented  on  the 
Moody  V.  Provident  Irrigation  District  ruling  by 
the  California  Supreme  Court,  which,  your  Honor, 
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in  my  humble  opinion,  is  controlling  of  the  basic 
question  before  the  court  in  this  proceeding,  which 
is  whether  or  not  the  statute  of  limitations  appli- 
cable to  those  still  outstanding  bonds  has  run. 

Now,  in  this  Moody  v.  Provident  case,  the  Irri- 
gation District  before  the  court  took  the  opposite 
position.  It  was  the  Irrigation  District  which  in- 
sisted there  could  be  no  statute  of  limitations  under 
the  law,  and  the  California  Supreme  Court  agreed 
with  the  Irrigation  District,  and  this  decision  is 
the  controlling  law — is  controlling  of  the  State  law, 
in  my  humble  opinion.  [88] 

Mr.  Downey  has  suggested  no  opinion  which  re- 
verses or  modifies  or  overrules  it,  and  I  believe, 
your  Honor,  in  the  San  Joaquin  Irrigation  District 
case,  which  is  still  pending  before  Judge  Welsh, 
and  I  believe  this  is  the  fourth  start  the  South  San 
Joaquin  District  has  made  to  try  to  bludgeon  the 
so-called  minority  creditors,  but  Judge  Welsh  has 
not  even  approved  their  petition.  The  interlocu- 
tory decree  has  not  yet  issued  in  that  proceeding, 
and  the  Equitable  Life  Insurance  Company  and 
myself  are  the  main  objectors. 

Whether  or  not  it  would  be  appropriate  to  ask 
the  court,  in  view  of  the  suggestion  by  Mr.  Downey 
to  lift  the  restraints,  Mr.  Downey  complains  that  I 
have  been  pressing  for  the  money.  I  have  been 
inider  the  restraint  of  the  court.  I  could  not  make 
a  move,  and,  therefore,  he  says  I  have  been  guilty 
of  laches,  and  I  can't  quite  reconcile  that. 

I  would  like,  your  Honor,  to  point  out  that  even 
if  there  have  been  a  statute  of  limitations  appli- 
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cable  to  these  bonds,  that  under  California  law  the 
equities  in  those  bonds  are  not  gone,  and  a  more 
recent  opinion  by  the  California  court  than  that 
Raisch  v.  Myers  case  which  I  cited  in  my  original 
reply  can  be  found,  and  it  supports  that  Raisch  v. 
Myers  ruling,  which  involves  l)onds  that  have  out- 
lawed. The  more  recent  case  is  Ward  v.  Chandler 
Sherman  Corporation,  76  A.C.A.  453,  which  in- 
volved some  State  improvement  bonds  which  ad- 
mittedly had  outlawed,  but  the  court  points  out  that 
even  after  they  [89]  have  outlawed,  that  when,  as 
and  if  the  money  is  received  from  the  delinquent 
taxes,  that  that  money  must  go  to  those  outlawed 
bondholders. 

The  Court :     On  the  trust  fund  theory  ? 

Mr.  Mason:  On  the  trust  fund  theory,  yes,  your 
Honor,  and  even  assuming  that  the  discharge  is 
final  in  this  proceeding,  with  which  I  do  not  agree, 
but  even  assuming  that  it  is,  there  is  a  very  im- 
portant decision,  it  seems  to  me,  a  recent  one  by  the 
Nebraska  SuiDreme  Court  on  June  28,  1946,  Omaha 
US  Employees  Federal  Credit  Union  v.  Brunson, 
23  N.W.  (2d)  717,  in  which  the  court  says  that  the 
discharge  of  a  bankrupt  does  not  affect  securities, 
and  they  are  subject  to  a  judgment  or  decree  in 
rem,  but  the  creditor  applying  for  such  remedy  may 
be  required  to  await  the  result  of  the  bankrupt's 
discharge,  if  the  bankrupt  or  assignee  insists  upon 
it,  but  while  a  mortgage  does  not  convey  title,  nor 
vest  any  estate  in  the  mortgagee,  it  is  not  released 
by  the  mortgagor's  discharge  in  bankruptcy. 

Here,  if  it  please  the  court,  we  have  state  obliga- 
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tions,  which  are  prior  in  lien  to  any  mortgage. 
Taxes  in  California  reach  ahead  of  any  mortgage, 
and  that  was  clearly  before  this  court  and  before 
the  court  above  in  the  Fallbrook  v.  Cowan  matter. 
Let  us  just  take  Mrs.  Cowan's  case.  Would  two 
Mrs.  Cowans  have  rights  that  one  Mrs.  Cowan 
would  not  have?  Would  any  multiple  of  Mrs. 
Cowan  have  rights  that  Mrs.  Cowan  [90]  did  not 
have?  The  three-year  privilege  had  run.  The 
privilege  of  redemption  had  expired.  She  was  not 
allowed  under  the  Circuit  Court  of  Appeals  de- 
cision to  file  imder  Section  675.  Now,  in  the  Mer- 
ced Irrigation  District  they  have  allowed  the  three- 
year  statute  to  more  than  run  under  the  same  basic 
law. 

I  question  that  that  was  the  intent  of  Congress, 
to  authorize  its  courts  to  do  for  Mrs.  Cowan  doubled, 
let  us  say,  and  to  do  in  similar  circumstances  what 
the  court  could  not  have  done  for  Mrs.  Cowan  in- 
dividually. 

Here  we  have  a  case  of  a  State  agency,  State 
taxing  agency,  State  tax  officials  who  have  abso- 
lutely flouted  State  law  since  1932,  and,  in  sub- 
stance, they  are  asking  this  court  to  sanction  and 
approve  their  violation  of  the  mandatory  State  tax- 
ing statutes.  Would  it  be  any  less  if  the  State  of 
California  had  enacted  a  statute  authorizing  State 
courts  to  allow  citizens  to  escape  paying  valid  fed- 
eral taxes  than  to  assume  that  Congress  meant  for 
the  Federal  Courts  to  allow  citizens  of  a  State  to 
own  land  and  escape  paying  the  lawful  taxes  on 
that  land,  and  to  hold  the  land  in  clear,  uuequivo- 


Merced  Irrigation  District  151 

cal  violation  of  tliat  State  law?  That  is  still  the 
unsettled  question  in  this  Chapter  IX  matter  that 
worries  me,  your  Honor. 

I  do  not  believe  that  our  States  should  be  allowed 
to  go  to  Washington  to  ask  for  help  every  time 
they  break  their  [91]  finger.  I  ]3elieve  it  lies  en- 
tirely within  the  power  and  authority  of  the  State 
to  take  care  of  its  own  fiscal  affairs,  and  of  its  own 
local  imits  of  government.  I  know  that  my  first 
business  experience  in  the  municipal  bond  business 
was  long  ago.  At  that  time  the  City  of  Olympia, 
Washington,  had  been  in  default  of  its  city  bonds 
for  over  ten  years,  but  nobody  in  those  days  sug- 
gested going  to  Congress  to  get  the  medicine.  An- 
other case  was  Owensboro,  Kentucky.  The  city 
officials  of  Owensboro,  Kentucky,  went  to  prison 
for  over  ten  years  rather  than  obey  the  laws  of 
Kentucky,  but  still  nobody  w^ent  to  the  federal. gov- 
ernment seeking  its  help,  for  the  Stat€  in  irqning 
out  its  own  problems. 

I  have  taken  too  much  time  of  the  court,  I  am 
afraid. 

The  Court:  I  think  you  are  extremely  modest, 
Mr.  Mason,  in  saying  that  you  do  not  understand 
the  intricacies  of  the  technicalities  of  this  situation; 
You  seem  to  have  them  pretty  well  in  hand. 

Mr.  Mason :  Well,  your  Honor,  I  am  a  little  bit 
like  a  bull  who  has  seen  a  red  flag.  I  have  got  the 
drift  of  it. 

The  Court:  Your  execution  is  pretty  good,  too. 
You  not  only  have  the  drift  and  inclination,  but 
your  execution  is  xoretty  good. 
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Mr.  Mason:  Thank  you,  your  Honor. 
The  Court:  It  has  been  very  interesting,  but  a 
number  of  these  matters,  of  course,  are  academic. 
We  are  just  a  court  [92]  of  the  first  instance,  sit- 
ting here  humbly,  submissively.  We  will  desire  to 
follow  authoritative  pronouncements  of  courts  of 
superior  authority  in  our  system,  and  there  is  quite 
a  line  of  demarcation  between  the  principle  of  the 
State  in  validating  the  contract,  and  that  which 
was  permitted  by  the  government  under  the  bank- 
ruptcy clause.  Courts  have  passed  on  that,  I  think, 
decisively.    Maybe  they  will  change  their  minds. 

Mr.  Mason:  Your  Honor,  that,  to  my  mind,  is 
the  basic  question  here.  Has  the  court  passed  on 
that  decisively?  Because,  may  I  point  out  that  in 
the  Bekins  case  the  court  says: 

"  'The  bill  here   recommended   for  passage 
expressly  avoids  any  restriction  on  the  jjowers 
of  the  States  or  their  arms  of  government  in 
the    exercise    of    their    sovereign    rights    and 
duties.    No  interference  with  the  fiscal  or  gov- 
ernmental affairs  of  a  political  subdivision  is 
permitted. ' ' 
How  can  we  reconcile  that?  The  court  has  never 
said  anything  since  then.    They  simply  said  in  the 
Bekins  case  that  no  interference  is  permitted,  under 
the  law,  and  the  Bekins  case  involved  a  simjjle  de- 
murrer with  no  facts. 

The  Court :  Perhaps  you  can  go  back  there  some 
time,  Mr.  Mason,  and  argue  to  the  Supreme  Court, 
and  they  may  change  their  views  on  that.  But  I 
think  they  have  decided  the  [93]  question  in  the 
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Bekins  case  without  any  doubt.  Let  us  get  back  to 
the  kernel  of  this  proceeding.  The  court  indicated 
before  what  it  would  do,  Mr.  Mason,  and  it  is  still 
of  the  same  mind,  that  it  will  do  that,  and  only  that. 

Mr.  Mason:     Yes. 

The  Court:  You  say  in  this  petition,  in  con- 
cluding it: 

"Should  this  prayer  be  wholly  denied,  Re- 
spondent will,  if  left  no  alternative,  deposit 
his  bonds  with  this  court,  but  such  deposit  will 
be  without  consent  to  jurisdiction,  without 
prejudice  and  without  waiving  any  substantive 
or  procedural  vested  rights." 

Of  course,  you  could  not  be  required  to  waive 
those  anyway. 

Mr.  Mason:  I  see.  But  I  understood  if  you 
voluntarily  dei^osited  your  bonds,  it  was  like  throw- 
ing down  your  hand  in  a  card  game. 

The  Court:  Of  course,  when  you  deposit  your 
bonds  here,  you  do  so  under  the  terms  exacted  by 
this  court  in  its  decree,  that  you  are  restrained  from 
pursuing  any  further  procedure  with  respect  to 
those  bonds. 

Mr.  Mason :     Is  it  as  broad  as  that,  the  restraint  ? 

The  Court:     Yes. 

Mr.  Mason:  It  says  only  "restrained  as  against 
the  District." 

The  Court:  It  will  be  the  same  as  it  was  in  the 
decree.  [94] 

I  am  not  going  to  enlarge  that.  I  am  going  to 
adhere  to  the  restrictions  that  we  placed  upon  all 
others  who  were  situated  as  vou  were. 
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Mr.  Mason :  Yes ;  I  would  like  to  point  out,  your 
Honor,  that  under  this  Siwell  v.  County  of  Los 
Angeles  case,  cited  in  my  first  objection,  my  basic 
reason  for  not  wishing  to  surrender  jjossession  of 
the  bonds  is  because  under  that  Siwell  case  the 
court  held  that  until  those  bonds  are  actually  in 
the  possession  of  a  District  and  actually  canceled 
physically,  the  lien  created  by  the  taxes  on  the  land 
can  never  be  erased.  Therefore,  once  the  District 
gets  hold  of  these  bonds  and  physically  cancels 
them,  the  title  companies  will  again  insure  titles 
in  the  community,  which  I  do  not  believe  they  wOl 
today. 

The  Court:  If  you  accept  the  mandate  of  the 
court,  and  you  will  have  to  in  order  to  share  in  this 
fund,  Mr.  Mason,  I  think  as  a  safeguard  the  coui*t 
will  impound,  or  sequester  or  retain  custody  of  the 
bonds  which  you  deposit  until  the  time  for  appeal 
elapses,  and  will  also  keep  intact  in  its  registry  the 
moneys  which  are  there  now  until  that  time,  where- 
upon the  proper  disposition  of  the  bonds  and  the 
money  will  be  made. 

Mr.  Mason :  Suppose  the  petitioner,  the  District, 
has  not  appealed^ 

The  Court:  It  will  have  a  certain  length  of 
time,  under  [95]  the  law,  in  which  to  appeal.  I  am 
not  going  to  anticipate  anything  until  it  happens. 

Mr.  Mason :  But  if  they  do  not  appeal,  then  my 
bonds  are  lost,  if  I  understand  the  court  correctly. 

The  Court:  If  there  is  no  appeal  taken  and  the 
decree  becomes  final,  your  bonds  are  in  the  same 
category  as  the  other  bonds  which  have  been  sur- 
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rendered.    There  will  be  no  difference  whatsoever. 

Mr.  Mason :  And,  your  Honor,  because  nine  men 
consent  to  commit  suicide — but  I  do  not  wish,  cer- 
tainly, to  argue  with  this  honorable  court.  I  am 
grateful  for  its  consideration.  It  has  been  a  pleas- 
ure, your  Honor,  and  whatever  the  court  orders 
will  have  to  stand,  obviously.    Thank  you. 

The  Court:  You  will  prepare  an  order  along 
those  lines,  Mr.  Downey,  that  the  petition  of  the 
District  to  terminate  and  conclude  and  dismiss  this 
proceeding  from  further  consideration  will  be  de- 
nied; that  the  bonds  now  held  and  owned  by  Mr. 
Mason  will  be  deposited  within  ten  days  from  the 
date  of  the  decree;  that  they  willbe  deposited -in 
full  satisfaction  under  the  plan  adopted  aiid  effec- 
tuated by  this  proceeding,  and  that  at  the  expira- 
tion of  the — does  the  Act  fix  the  time  for  apjjeal, 
or  is  there  a  general  provision? 

Mr.  Downey :     I  think  it  is  the  general  provisibn. 

The  Court:  Sixty  days  time  from  the  eAtrj?'  of 
the  decree,  or,  seventy-five  days  frbin  the  da'ti^'^f 
the  entry  of  the  decree  [96]  the  court  Will' ^  then 
consider  further  disposition  of  the  i'und '  now  ■  in 
its  registry,  and  also  further  dis^osfe  of 'th6  bonds 
deposited  by  Mr.  Mason.  '•   •••'    ••  ""■    '■•■'■■■. 

Mr.  Mason :  Might  I  inquire  what  ^ruling  is' toade 
with  regard  to  the  other  bonds"? 

The  Court:  I  am  not  making  any  ruling  On 
those.  I  am  going  to  keep  that  haoney  intact,  be- 
cause they  are  not  before  the  court,  the  other  bond- 
holders. 

Mr.  Mason:     Might  it  not  be  possible  to  have  the 
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ruling  with  regard  to  my  bonds  and  those  bonds 
at  the  same  time? 

The  Court:  Well,  I  am  not  anticipating  any- 
thing, 

Mr.  Mason:  Otherwise,  I  am  at  a  great  disad- 
vantage. 

The  Court:  I  am  not  anticipating  anything  at 
all,  and  I  am  not  going  to  determine  the  rights  of 
litigants  who  are  not  before  the  court.  I  want  to 
make  secure,  as  secure  as  possible,  the  retention  of 
the  funds  so  that  the  court  can,  if  it  concludes  later 
on  to  do  so,  consider  those  matters. 

In  other  words,  let  us  assume  this  situation:  As- 
sume that  there  is  some  appeal  from  this  order  or 
decree  that  has  just  been  stated,  and  then  the  Court 
of  Appeals  should  take  a  contrary  view  or  the  Su- 
preme Court  should  take  a  contrary  view  to  this 
court.  This  court  is  desirous  of  retaining  the  status 
quo  of  this  proceeding  so  that  it  can  follow  the 
mandate  of  superior  authority.  If  there  is,  on  the 
other  hand,  some  review  of  the  proceeding  in  the 
nature  of  an  appeal,  and  the  [97]  decision  of  this 
court  should  be  afl&rmed,  then  I  want  the  matter 
in  such  shape  so  that  others,  who  may  be  able  to 
show  that  they  are  in  a  similar  situation  to  the 
respondent,  may  do  so. 

Mr.  Mason:  It  just  seems,  your  Honor,  that  the 
mere  fact  that  I  did  not  ignore  the  court  as  the 
Busches  have  done  is,  under  the  circumstances, 
putting  me  at  a  disadvantage. 

The  Court:  Where  are  you  at  any  disadvan- 
tage? 
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Mr.  Mason:  Because  the  Busches  are  not  re- 
quired to  surrender  their  bonds,  and  I  am. 

The  Court:  Before  they  get  any  of  this  money, 
they  will  be  required  to  surrender  their  bonds,  or 
show  why  they  camiot  do  so,  or  where  those  bonds 
are,  just  exactly  as  you  are  required  to  do. 

Mr.  Mason:  I  wonder  if  Mr.  Downey  would  be 
willing  if  the  money  were  returned  to  the  District, 
to  stipulate  that  this  entire  proceeding  have  the 
same  fate  that  the  Cowan  discharge  had? 

The  Court :  I  do  not  care  what  Mr.  Downey  will 
stipulate  to,  or  what  he  will  not  stipulate  to.  The 
court  is  not  going  to  make  any  decree  other  than 
the  one  which  it  has  just  indicated. 

Mr.  Mason:     Thank  you,  your  Honor. 

The  Court:  You  will  prepare  it  according  to 
those  lines,  Mr.  Downey,  and  serve  it  upon  Mr. 
Mason,  so  that  he  can,  under  [98]  the  rule,  endorse 
it  or  make  such  objections  as  he  desires.  You  can 
do  that  within  ten  days? 

Mr.  Downey:     Yes,  your  Honor. 

The  Court:     Very  well.    Serve  it  on  Mr.  Mason. 


Los  Angeles,  California 

Saturday,  December  28,  1946,  10:50  a.  m. 

The  Court:  Proceed,  gentlemen.  I  think  the 
court  indicated,  gentlemen,  in  its  minute  order  just 
what  was  in  the  mind  of  the  court.  It  related  to 
the  last  paragraph  of  Mr.  Mason's  brief,  the  brief 
which  was  filed  on  November  12th. 

Mr.  Mason:  November  21st,  I  believe,  your 
Honor. 


158  J,  R.  Mason  vs. 

The  Court:     November  12,  1946. 

Mr.  Mason:  November  12th?  The  last  one  was 
November  21st,  I  believe,  your  Honor. 

The  Court:  Let  me  see.  I  may  be  looking  at 
the  wrong  one.  That  is  not  the  one.  As  I  remember, 
the  clerk  did  not  put  either  the  copy  or  the  original 
in  the  file.  Do  you  happen  to  have  a  copy  of  that 
last  brief? 

Mr.  Mason:     I  have  it  here,  your  Honor. 

Mr.  Downey:     Yes,  I  have  it. 

The  Court :  I  do  not  want  to  take  yours,  because 
you  may  want  to  refer  to  it.  I  just  want  to  refer 
to  it  now  so  as  to  get  into  the  record  what  the  court 
has  in  mind.  The  last  [101]  paragraph,  after  the 
argument  and  citation  of  authorities,  and  the  dis- 
cussion, concludes: 

"Wherefore,  respondent  prays  that  all  the 
language  following  '  It  is  ordered  that  said 
petition  be  denied'  in  the  proposed  order  be 
stricken,  that  the  restraint  in  the  final  decree 
be  lifted,  on  the  ground  that  they  are  without 
warrant  of  law,  and  that  the  proceeding  be  dis- 
missed. Should  this  prayer  be  denied,  respond- 
ent requests  the  opportunity  to  present  further 
argument,  orally,  before  the  proposed  order  is 
signed. " 

The  court's  understanding  was  that  the  court 
was  rather  specific  in  its  directions  that  the  relief 
which  it  suggested  would  be  available  to  Mr.  Mason 
was  conditional  upon  his  observance  of  the  re- 
quirements  that   were    stated   in   that    order,    and 
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when  this  final  ])rief  was  received,  I  gathered  the 
impression  that  perhaps  the  court  was  misunder- 
stood in  the  matter. 

Mr.  Mason:  If  it  please  the  court:  It  is  sub- 
mitted that  no  request  has  been  made  to  this  honor- 
able court  to  order  respondent's  bonds  surrendered. 
No  such  suggestion  was  contained  in  the  petition 
filed  by  the  debtor,  and  in  the  absence  of  any  pro- 
vision being  shown  in  Chapter  IX,  which  is  the 
base  of  this  proceeding,  which  authorizes  such  a 
request  or  demand,  it  is  respondent's  position  that 
that  part  of  the  [102]  decree  is  without  support 
either  in  State  or  Federal  law.  In  all  of  these  pro- 
ceedings there  is  no  precedent  known  to  respondent 
for  such  instruction. 

Might  I  respectfully  quote  from  the  opinion  of 
the  United  States  Supreme  Court  in  the  Bekins 
case,  which  is  the  supposed  authority  for  this  pro- 
ceeding?  The  court  said  (304  U.  S.  27)  : 

"It  should  also  be  observed  that  Chapter  X, 
Section  83(e),  provides  as  a  condition  of  con- 
firmation of  a  plan  of  composition  that  it  must 
appear  that  the  petitioner  'is  authorized  by 
law  to  take  all  action  necessary  to  be  taken  by 
it  to  carry  out  the  plan,'  and,  if  the  judge  is 
not  satisfied  on  that  point  as  well  as  on  the 
others  mentioned,  he  must  enter  an  order  dis- 
missing the  proceeding.  The  phrase  'author- 
ized by  law'  manifestly  refers  to  the  law  of 
the  State." 

That,  it  is  my  opinion,  is  the  reason  that  the 
court  in  the  Bekins  case  held  the  amended  Chapter 
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IX  not  unconstitutional.  In  the  recent  case  of 
Vanston  Bondholders  Committee  v.  Green  by  the 
United  States  Supreme  Court  about  three  weeks 
ago,  found  in  15  U.  S.  Law  Week,  page  4063,  the 
United  States  Supreme  Court  had  before  it  another 
]3ankruptcy  case,  which  involved  a  claim  by  certain 
bondholders  for  interest  on  defaulted  interest;  not 
merely  for  their  bonds  and  interest,  but  interest 
on  defaulted  interest.  The  court  in  considering 
[103]  the  matter  found  that  New  York  State 
Courts  had  held  that  no  such  interest  on  defaulted 
interest  was  allowed,  and  followed  the  State  Court 
decision  in  that  proceeding.  The  dissenting  judges, 
or,  rather,  the  minority  opinion  in  this  Vanston 
Bondholders  case,  which  did  not  disagree  with  the 
conclusion  of  the  majority,  but  which  pointed  out 
that  the  majority  opinion  reached  that  decision 
from  a  different  angle  than  the  minority  followed, 
in  the  minority  opinion  said  this : 

"  .  .  .  To  establish  uniform  laws  of  bank- 
ruptcy does  not  mean  wiping  out  the  differ- 
ences among  the  forty-eight  States  in  their 
laws  governing  commercial  transactions.  The 
Constitution  did  not  intend  that  transactions 
that  have  different  legal  consequences  because 
they  took  place  in  different  states  shall  come 
out  with  the  same  result  because  they  passed 
through  a  bankruptcy  court." 

And:  "The  law  that  forces  legal  consequences  to 
transactions  is  the  law  of  the  several  states." 
There  is  considerable  language  in  both  the  ma- 
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jority  and  minority  opinions  in  that   case  wliicii 
gives  very  real  support  to  the  point  that  I  am  at- 
tempting to  present,  which  is  there  is  nothing  in 
the   State  law  authorizing  the   Merced   Irrigation 
District  to  call  these  still  outstanding  bonds  before 
their  fixed  maturity  date,  even  at  100  and  accrued 
interest.   That  would  not  be  approved  by  any  State 
court,  would  not  be  [104]  permitted,  because  it  is 
not  permitted  by  law,  and  the  factors  legally  de- 
cisive, in  my  opinion,  are  whether  the  bankrupt, 
Merced  District,  is  authorized  by  the   law  of  its 
creator,  the  State  of  California,  to  refund  now  at 
a    discount    the    still    outstanding    original    bonds, 
which  bear  a  fixed  rate  of  interest  for  terms  run- 
ning as  long  as  1961,  with  no  provision  whatever 
for    redemption    prior    to    maturity.     Nothing    in 
Chapter  IX  authorizes  a  bankruptcy  court  to  order 
fixed  maturity  bonds  called  for  payment,  which  are 
non-callable  under  State  law. 

Section  403(e)  explicitly  prohibits  it,  and  these 
bonds  do  not  owe  their  origin  to  any  federal  law, 
but  to  the  borrowing  power  of  the  State  of  Cali- 
fornia. 

In  Reynolds  v.  Reynolds,  65  Fed.  Supp.  916  the 
court  said  that  Federal  Courts  at  any  stage  of  a 
proceeding  must  determine  the  existence  of  the  ele- 
ments which  are  essential  prerequisites  to  invoking 
thir  limited  jurisdiction. 

The  California  Supreme  Court  in  Las  Animas  & 
San  Joaquin  Land  Co.  v.  Preciado,  167  Cal.  580, 
and  Universal  Consolidated  Oil  Company  v.  Byram, 
25  A.  C.  349,  said:  Courts  of  equity  do  not  review 
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the  proceedings  of  officers  entrusted  with  the  assess- 
ment of  taxation  of  property. 

Essentially,  this  constitutes  a  review  of  the 
duties  of  the  State  taxing  officials  created  by  the 
Constitution  of  California,  fixed  in  the  laws  of 
California,  and  which  clearly  come  within  the  ex- 
ception in  the  Bekins  opinion,  in  my  humble  [105] 
opinion. 

In  Omaha  U.  S.  Employees  Federal  Credit 
Union  v.  Brunson,  23  N.  W.  (2d)  717,  on  June  28 
of  this  year,  the  court  said : 

"The  discharge  of  a  bankrupt  does  not  affect 
securities  and  they  are  subject  to  a  judgment 
or  decree  in  rem,  but  the  creditor  applying  for 
such  remedy  may  be  required  to  await  the 
result  of  the  bankrupt's  discharge  if  the  bank- 
rupt or  assignee  insists  upon  it." 

Then  the  court  goes  on  to  say: 

"By  agreement  a  mortgage  does  not  convey 
title  or  vest  any  estate  in  the  mortgage.  It  is 
not  released  by  the  mortgagor's  discharge  in 
bankruptcy. ' ' 

It  is  submitted  that  these  bonds,  in  legal  and 
practical  effect,  reach  ahead  of  any  mortgage  on 
160  or  170  thousand  acres  within  the  Merced  Irri- 
gation District;  that  if  this  were  a  proceeding  in 
ordinary  bankruptcy,  the  rule  applied  in  the  Fall- 
brook  Public  Utility  District  v.  Cowan  would  be 
applicable,  that  the  Merced  Irrigation  District  is 
merely  a  public  trust,  without  pecuniary  interest 
in  the  outcome  of  this  proceeding. 
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There  is  nobody  in  court  even  claiming  an  ad- 
verse right ;  no  one  even  claiming  that  a  dismissal 
of  this  proceeding  would  impair  their  rights  in  any 
manner,  shape  or  form. 

In  Hines  v.  Davidowitz,  312  U.  S.  52,  at  page  67 
the  [106]  United  States  Supreme  Court  said: 

"...  Our  primary  function  is  to  determine 
whether,  under  the  circumstances  of  this  par- 
ticular case,  Pennsylvania's  law  stands  as  an 
obstacle  to  the  accomplishment  and  execution 
of  the  full  purposes  and  objectives  of  Con- 
gress." 

The  Supreme  Judicial  Council  of  Maine  in  Har- 
vey V.  Rackliffe,  41  Atl.  (2d)  455,  said: 

"  'A  contract  made  by  the  government,'  " — 
I  submit  this  applies,  whether  it  is  the  Federal 
government  or  a  State  government  which  makes 
the  contract — "  'A  contract  made  by  the  gov- 
ernment, in  the  exercise  of  its  power,  to  borrow 
money  on  the  credit  of  the  United  States,  is 
undoubtedly  independent  of  the  will  of  any 
State  in  which  the  individual  who  lends  may 
reside  ..." 

Then  the  United  States  Supreme  Court  in  322 
U.  S.  232,  Huddleston  v.  Dwyer,  made  a  most  pro- 
found ruling,  in  which  a  previous  final  judgment 
of  the  Federal  Court  was  set  aside  and  annulled 
on  the  ground  that  subsequent  to  the  judgment  by 
the  Federal  Court  the  State  Court  had  rendered 
an  inconsistent  opinion.    That  case  involved  a  pro- 
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ceeding  filed  by  bondholders  against  a  city.  The 
bondholders  got  judgment  which  became  final.  Sul)- 
sequently  the  State  Court  of  Oklahoma  reinterp- 
reted the  law  under  w^hich  those  street  improve- 
ment [107]  bonds  had  been  issued.  Then  the  bond- 
holders asked  the  Federal  Court  some  time  later: 
Now  that  we  have  this  judgment,  how  may  we  pro- 
ceed to  enforce  it?  And  here  is  what  the  United 
States  Supreme  Court  said: 

"A  judgment  of  a  Federal  Court  in  a  case 
ruled  by  State  law,  correctly  applying  that  law 
as  authoritatively  declared  by  the  State  Courts 
when  the  judgment  was  rendered,  must  be  re- 
versed on  appellate  review  if  in  the  meantime 
the  State  courts  have  disapproved  their  former 
rulings  and  adopted  different  ones." 

There  is  also  very  basic  and  relevant  to  this  pro- 
ceding,  in  my  humble  opinion,  the  opinion  by  the 
Supreme  Court  affirming  the  case  of  Petition  of 
S.  R.  A.,  Inc.,  by  the  Minnesota  Supreme  Court, 
found  in  18  N.W.  (2d)  442,  in  which  case  the 
Minnesota  Supreme  Court  said: 

u  *  *  *  rpjjg  levying  of  State  taxes  upon  the 
title"  of  private  land  holders  ''impairs  the 
exercise  of  no  federal  function." 

"The  private  holders  of  land  never  enjoy 
tax  immunity  as  a  right  but  only  as  an  inci- 
dental windfall  when,  and  only  as  long  as,  the 
imposition  of  a  State  tax  in  some  way  impairs, 
or  interferes  with,  a  federal  function." 

A  dismissal  of  this  proceeding  would  impair  no 
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fedei'al  [108]  right,  would  interfere  with  no  pri- 
vate right.  There  is  no  i^erson  claiming  that  it 
would.  The  mere  fact  that  other  bondholders  may 
have  elected  to  sell  their  bonds  to  the  R.F.C.  at  a 
given  price,  or  if  they  had  decided  to  give  them 
away  to  charity,  cannot  be  controlling  in  a  matter 
such  as  this. 

There  is  a  very  relevant  case,  I  believe,  on  that, 
to  the  effect  that  persons  caimot  grant  jurisdiction 
to  a  court,  that  the  jurisdiction  of  the  court  is  de- 
termined by  the  statvite  under  which  the  proceeding 
is  brought.  The  California  court  in  Selby  v.  Oak- 
dale  Irrigation  District,  140  Cal.  App.  171,  at  page 
176,  ruled  squarely  on  this  very  same  basic  ques- 
tion, your  Honor,  in  a  case  in  which  my  counsel 
appeared  as  amicus  curiae.  Incidentally,  after  this 
hearing  by  the  Appellate  Court,  a  hearing  was 
denied  by  the  Supreme  Court.  It  rose  under  simi- 
lar circumstances.  The  Oakdale  Irrigation  Dis- 
trict had  attempted  to  refund  its  original  bonds 
and  had  issued  the  refunding  bonds  excepting  for 
perhaps  $100,000  of  original  bonds  which  did  not 
accept  the  refunding  proposal.  Then  the  District 
proceeded  to  levy  taxes,  claiming  that  they  were 
levying  those  taxes  for  a  special  fund,  the  special 
fund  to  be  used  solely  in  paying  the  refunding  of 
bonds,  thereby  attempting  to  squeeze  the  original 
bondholders  and  leave  them  out  cold.  That  action 
by  the  District  was  challenged  in  the  State  Court, 
and  here  is  what  the  State  Court  said : 

"As  to  the  right  of  the  parties  to  prosecute 
this  action  we  agree  with  counsel  that  Section 
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113  (Stats.  1933,  p.  800),  added  to  the  Cali- 
fornia Irrigation  District  Act  by  an  Act  of  the 
legislature  approved  May  9,  1933,  is  ineffec- 
tive for  any  purpose.  Its  unconstitutionality 
is  so  apparent  that  citation  of  authority  seems 
needless. ' ' 

Now,  here  is  the  point : 

"  ...  It  is  evident  that  the  legislature  has  no 
power  to  limit  the  right  of  anyone  whose  prop- 
erty interests  have  been  invaded,  to  seek  re- 
dress through  the  courts  unless  joined  by  others 
owning  like  property." 

In  Evangeline  Parish  School  Board  v.  Kansas 
City  Life  Insurance  Co.  153  Fed.  (2d)  611,  the 
Fifth  Circuit  Court  decided  a  case  which  I  believe 
to  be  directly  in  point.  That  court  said:  (from  Syl- 
labus) 

"The  issuance  of  bonds,  refunding  at  a 
lower  interest  rate,  Louisiana  Parish  School 
District  bonds  bearing  fixed  rate  of  interest 
for  a  definite  term  and  containing  no  provi- 
sion for  redemption  before  maturity,  consti- 
tuted an  impairment  of  contractual  obligations 
in  violation  of  the  Constitution." 

Here  an  attempt  is  being  made  to  call  these  non- 
callable  bonds,  which  are  non-callable  under  the 
law, — not  only  to  call  them,  but  to  force  their  sale 
at  a  price  accepted  by  [110]  j^ractically  all  of  the 
other  bondholders  over  ten  years  ago,  without  any 
back  interest.     It  is  an  attempt  not  authorized  l)y 
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State  law.  In  fact,  it  is  in  violation  of  State  law, 
and  it  is  my  belief  that  there  is  nothing  in  Chapter 
IX  authorizing  it,  and  that,  on  the  contrary.  Sec- 
tion 83(e)  explicitly  prohibits  it. 

In  Public  Market  Co.  v.  City  of  Portland,  the 
Oregon  Supreme  Court  in  130  Pac.  (2d)  624,  ren- 
dered a  very  good  opinion,  which  I  believe  to  be 
squarely  in  point.    The  court  said:  (from  Syllabus) 

"A  city  will  not  be  permitted  to  escape  liabil- 
ity on  a  contract  for  work  performed  by  neg- 
lecting to  levy  an  assessment  in  order  to  create 
the  fund  to  which  the  contractor  has  agreed  to 
look  for  payment  of  the  contract  price. 

"It  is  a  principle  of  fundamental  justice 
that  if  a  promisor  is  himself  the  cause  of  the 
failure  of  performance,  either  of  an  obligation 
due  him  or  of  a  condition  upon  which  his  own 
liability  depends,  he  cannot  take  advantage 
of  the  failure." 

It  is  not  suggested  by  the  alleged  bankrupt  here 
that  it  is  lacking  in  authority  to  levy  the  taxes  re- 
quired under  the  statute,  pursuant  to  which  this 
money  was  borrowed.  There  is  no  ceiling  on  the 
taxing  power  delegate  by  the  State  to  this  peti- 
tioner. But,  in  effect,  if  this  order  were  to  stand, 
your  Honor,  it  would  mean  that  this  court  is  im- 
posing a  tax  rate  ceiling  where  none  exists  under 
State  law. 

In  the  case  of  Puerto  Rico  v.  Rubert  Co.,  309 
U.S.  543,  an  interesting  case  involving  a  land  law 
enacted  by  Puerto  Rico,  which  was  to  the  effect 
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that  no  corporation  would  be  permitted  to  hold  in 
Puerto  Rico  more  than  500  acres  of  agricultural 
land,  and  that  case  was  bitterly  attacked,  the  United 
States  Supreme  Court  ruled  that  the  question  is 
purely  a  question  of  local  and  not  of  federal  lav/. 
In  St.  Louis  Southwestern  Ry.  Co.  v.  Kenwood, 
157  Fed.  (2d)  337,  by  the  Eighth  Circuit  Court, 
which  is  the  latest  ruling,  I  believe,  in  composition 
cases,  and  this  involved  a  railroad  reorganization, 
the  court  said: 

"Before  stockholders  can  participate,  all  of 
the  creditors  must  be  cared  for  in  full." 

In  this  proceeding,  your  Honor,  the  holders  of 
the  still  outstanding  original  bonds  are  the  only 
creditors  who  would  be  adversely  affected  should 
this  proposed  order  be  signed.  All  other  parties 
would  be  affected  the  opposite  of  adversely.  There 
is  no  one  appearing,  nor  has  anyone  ap2:>eared,  be- 
fore this  or  any  court  in  a  Chapter  IX  proceeding 
involving  the  same  state  law  as  is  involved  here 
who  has  even  suggested  that  their  rigths  are  even 
on  a  par  with  the  rights  embodied  in  these  bonds. 

In  a  decision  by  the  District  Court  of  Appeals 
of  [112]  California,  Ward  v.  Chandler  Sherman 
Corporation,  the  court  quotes  from  the  California 
Supreme  Court  decision  in  the  case  of  Raisch  v. 
Myers,  where  the  court  says: 

''Having  determined  that  appellant's  bond 
is  valid  but  that  appellant's  remedy  by  way  of 
an  action  for  foreclosure  is  barred,  two  ques- 
tions  remain   for   consideration   in   the   deter- 
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mination  of  this  appeal:  (1)  Does  the  lien 
of  the  assessment  continue  to  exist  despite  the 
fact  that  appellant's  remedy  by  way  of  an 
action  for  foreclosure  is  barred?  (2)  If  the 
lien  of  the  assessment  does  continue  to  exist  is 
appellant  entitled  in  this  proceeding,  in  which 
foreclousure  is  ordered  to  satisfy  the  lien  of  a 
superior  lien  holder,  to  have  an  adjudication  to 
that  eifect  and  to  have  a  further  adjudication 
that  appellant  is  thereby  entitled  to  the  satis- 
faction of  said  lien  out  of  the  proceeds  of  the 
foreclosure  sale  before  any  of  the  proceeds 
may  be  paid  to  respondent  Myers?  In  our 
opinion,  both  questions  must  be  answered  in 
the  affirmative." 

And  the  court  goes  on  to  say,  quoting  from  Chilson 
V.  Jerome,  102  Cal.  App.  635: 

"It  is  a  general  rule  of  construction  that  a 
statute  having  a  special  application  controls  a 
general  one  without  regard  to  the  dates  of  their 
passage  and  [113]  that  an  act  general  in  its 
characted  will  not  annul  the  provisions  of  one 
covering  a  special  subject,  even  though  it  seems 
to  cover  the  same  general  ground." 

Therefore,  I  submit  that  this  retrospective  con- 
sent by  the  State  of  California  to  Chapter  IX  pro- 
ceedings does  not,  in  words,  or  otherwise,  say  that 
any  of  the  provisions  of  the  California  Irrigation 
District  Act  are  thereby  repealed  or  set  aside,  but 
it  only  authorizes  the  Federal  Court  to  exercise 
such  jurisdiction  as  is  authorized  l)y  Chapter  IX. 
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Now,  Chapter  IX,  according  to  the  Bekins  case, 
is  subject  to  State  law.  So  that  we  have  a  very 
complex  situation,  and  which  is  in  point  with  where 
the  effect  fall  should  this  proceeding  be  dismissed. 
May  I  quote  from  the  hearings  of  last  May  before 
the  House  Committee  on  the  Judiciary,  when  it 
was  being  agitated  that  this  Chapter  IX  be  made 
permanent  legislation.  This  Chapter  would  have 
expired  June  30th  had  this  amendment  not  oc- 
curred. This  is  the  testimony  of  the  chief  counsel 
of  the  Reconstruction  Finance  Corporation,  the 
gentleman  who  has  never  been  willing  to  appear 
in  any  of  these  proceedings,  nor  to  allow  the  R.F.C. 
to  appear,  although  attempts  have  been  made  to 
subpoena  them,  and  they  have  contended  they  are 
beyond  the  reach  of  the  court.  Mr.  J.  Forest  Camp- 
bell is  the  gentleman's  name.  His  testimony  ap- 
pears on  page  17  of  the  hearings  upon  HR-1307, 
dated  May  [114]  24,  1946,  on  a  bill  to  amend  Sec- 
tions 81,  82,  83  and  84  of  Chapter  IX  of  the  Act 
entiled,  "An  Act,  and  so  forth,"  approved  July, 
1898,  as  amended.    Mr.  Campbell  says: 

"I  have  been  a  member  of  the  committee 
for  a  number  of  years,  and  was  a  member  at 
the  time  that  this  bill  was  passed,"  meaning 
the  amended  Chapter  IX. 

I  do  not  believe  Mr.  Campbell  was  with  the  R.F.C. 
at  the  time  the  original  chapter  IX  was  enacted.  I 
am  not  sure  about  that.  But  he  means  this  bill,  Sec- 
tions 81,  82,  83  and  84  of  what  I  believe  was  the  old 
Chapter  IX.    He  says: 
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^'I  agree  with  the  statements  of  Parkhurst 
regarding  notice  to  landowners,  for  the  reason 
that  these  proceedings  are  instituted  for  the 
benefit  of  landowners.  They  are  the  only  par- 
ties who  are  taxed,  and  are  the  only  ones  who 
receive  benefits  from  the  proceedings." 

That,  I  submit,  is  rather  conclusive.  A  District 
receives  no  benefit  from  this  proceeding.  The  Dis- 
trict is  without  pecuniary  interest.  It  is  merely  a 
public  interest,  whether  the  District  obeys  the  law 
and  collects  the  taxes  or  not,  as  required  by  the 
Constitution,  and  the  laws  of  California  will  not 
interfere  with  any  right  of  the  Tax  Collector.  A 
tax  collector  ordinarily  is  not  allowed  to  exercise 
discretion  in  the  collection  of  taxes  where  that  col- 
lection is  made  mandatory  under  the  law.  This  is 
a  case,  in  effect,  where  [115]  public  tax  collectors^ 
state  tax  collectors,  are  asking  this  court  for  per- 
mission to  violate  the  laws  of  their  sovereign.  I 
cannot  bring  myself  to  believe  that  that  was  the 
intention  of  the  United  States  Supreme  Court  in 
holding  Chapter  IX  not  unconstitutional. 

In  my  original  request  dated  October  26,  your 
Honor,  I  prayed  this  honorable  Court: 

"Wherefore,  petitioner  respectfully  submits 
that  the  bonds  and  past  due  coupons  held  by 
him,  as  listed  in  his  proof  of  claim,  are  in  no 
instance  and  under  no  law  'barred  by  the 
Statute  of  Limitations'  "  and  so  forth. 

That  is  the  brown-covered  one  there,  I  believe;  the 
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last  page  of  the  one  dated  October  26.  I  believe  it 
is  in  a  cover  like  this  one,  your  Honor. 

The  Court:  Yes,  I  have  that,  but  it  does  not 
seem  to  have  the  same  file  mark. 

Mr.  Mason:  I  thought  it  might  be  identified  by 
the  clerk  on  the  cover. 

The  Court:     October  25th. 

Mr.  Mason:     October  26th,  this  is  dated. 

The  Court:  This  is  headed,  "Objections  of  J.  R. 
Mason  (a  creditor)  to  the  Petition." 

Mr.  Mason:     That  must  be  it. 

The  Court:  Yes.  It  is  dated  at  the  end  October 
26th,  but  [116]  is  marked  Filed  October  25th.  There 
must  be  some  little  discrepancy  there. 

Mr.  Mason:  Yes.  In  the  closing  paragraph, 
your  Honor,  I  request  the  court  as  follows : 

"Wherefore,  petitioner  respectfully  submits 
that  the  bonds  and  past  due  coupons  held  by 
him,  as  listed  in  his  proof  of  claim,  are  in  no 
instance  and  under  no  law  'barred  by  the  Stat- 
ute of  Limitations',  and  prays  that  the  funds 
now  with  the  Registrar  be  not  given  to  the 
Bankrupt  who  has  no  right  to  that  money,  and 
Ijrays  that  the  restraint  referred  to  in  para- 
graph IV  be  stricken  from  the  decree,  and 
that  this  Honorable  Court  leave  to  the  Courts 
of  California  the  matter  of  fixing  the  rights  of 
the  parties  involved,  and  that  the  proceeding 
brought  under  11  U.S.C.A.  401-403  be  termin- 
ated." 

My  prayer  at  present  is  unchanged  from  that. 
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If  I  (lid.  change  the  substance  of  it  in  the  final 
prayer,  it  was  an  oversight,  your  Honor,  but  this 
court  having  ruled  that  the  statute  of  limitations 
is  inapplicable  to  these  bonds,  on  the  strength  of 
the  California  Supreme  Court  ruling,  and  the  Sev- 
enth Circuit  Court  of  Appeals  in  another  composi- 
tion proceeding,  which  held  that  the  purpose  of  the 
proceeding  was  to  avoid  administration  in  bank- 
ruptcy and  to  free  j^roperty  from  the  jurisdiction 
of  the  Bankrutpcy  Court,  and  which  quotes  [117] 
from  289  Federal  732,  saying: 

**  .  .  .  Only  when  the  composition  is  not  con- 
firmed"—  I  think  this  is  quite  important, 
your  Honor —  "Only  when  the  composition  is 
not  confirmed  shall  the  estate  be  further  ad- 
ministered in  bankruptcy;  and  this  court  has 
held  that  with  the  signing  of  the  order  of  con- 
firmation the  bankruptcy  court  loses  jurisdic- 
tion." 

Now,  whether  that  rule  should  apply  equally  in 
this  proceeding,  I  would  not  presume  to  suggest  to 
your  Honor,  other  than  to  point  out  that  it  appears 
to  be  the  rule  that  when  the  final  decree  has  been 
signed  in  a  proceeding  of  composition  that  the 
court  is  without  further  jurisdiction. 

In  this  case  jurisdiction  appears  to  be  reserved 
for  one  purpose,  and  one  purpose  only,  and  coun- 
sel for  the  District  made  it  very  clear.  They  said 
in  their  letter  to  this  honorable  Court,  dated  No- 
veml^er  12,  1946,  "However,  we  do  not  make  our 
case  upon  that  order."    That  is  the  order  in  which 
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the  court  said,  in  effect,  upon  the  expiration  of  the 
statute  of  limitations  they  might  report  back  to 
the  court  for  such  action  as  to  it  was  then  deemed 
wise,  and  they  conclude  that  sentence  by  saying, 
*'by  virtue  of  which  we  claim  that  the  court  cannot 
exercise  discretion  in  the  premises,  but  can  only 
apply  the  law  as  it  exists." 

Your  Honor,  I  adopt  that  sentence  as  my  own. 
I  submit  [118]  that  under  the  decision  in  the  Bekins 
ease  that  it  is  the  State  law  which  is  controlling, 
and  the  fact  that  nothing  in  the  State  law  author- 
izes the  redemption  of  these  bonds  prior  to  their 
maturity,  even  at  full  accrued  interest,  let  alone  at 
about  30  per  cent  of  the  value  of  the  claim,  because 
the  value  of  these  claims  today  with  the  12  years 
defaulted  interest,  your  Honor,  is  over  $1,500  per 
bond  versus  a  proposed  payment  of  $500. 

In  case  your  Honor  has  never  seen  one  or  these 
bonds,  perhaps  he  would  be  interested  in  the  State 
certificate  which  is  affixed  to  the  bond,  and  which 
makes  these  bonds  irrevocably  a  lawful  investment 
for  all  trust  funds,  all  savings  banks,  all  insurance 
companies,  and  lawful  for  any  funds  which  may  be 
invested  in  vState  of  California  bonds ;  and  irrespec- 
tive of  anything  this  court  may  do,  these  bonds  will 
remain  lawful  investments  for  savings  banks,  under 
California  law. 

So  we  would  have  the  interesting  paradox  of 
State  bonds  which  the  Federal  Court  says  are  in 
a  category,  say,  of  confederate  money,  but  still  are 
legal  tender  within  the  State.  May  I  read  the  State 
controller's  certificate  on  this  bond: 
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''Sacramento,  California,  October  6,  1924. 

"I,  Ray  L.  Riley,  controller  of  the  State  of 
California,  do  hereby  certify  that  the  within 
bond,  No.  10860  of  First  Issue,  Fourth  Divi- 
sion, of  the  Merced  Irrigation  District,  issued 
January  1,  1922,  [119]  is,  in  accordnace  with 
an  Act  of  the  Legislature  of  California,  ap- 
proved June  13,  1913,  a  legal  investment  for  all 
trust  funds  and  for  the  funds  of  all  insurance 
companies,  banks,  both  commercial  and  savings, 
and  trust  companies,  the  State  School  funds 
and  any  funds  which  may  be  invested  in 
County,  municipal  or  school  district  bonds,  and 
it  may  be  deposited  as  security  for  the  per- 
formance of  any  act  whenever  the  bonds  of  any 
county,  city,  city  and  county,  or  school  district 
may  be  so  deposited,  it  being  entitled  to  such 
privileges  by  virtue  of  an  examination  by  the 
state  engineer,  the  attorney  general  and  the 
superintendent  of  banks  of  the  State  of  Cali- 
fornia in  pursuance  of  said  Act.  The  within 
bond  may  also,  according  to  the  Constitution 
of  the  State  of  California,  be  used  as  security 
for  the  deposit  of  public  money  in  banks  in 
said  State. 

"Signed  Ray  L.  Riley, 
''Controller  of  State  of  California." 

It  is  submitted  that  this  certification  by  the  State 
is  unqualified.  It  is  not  subject  to  revocation,  and 
these  are  the  only  bonds  ever  issued  in  the  State  of 
California.     I   don't  mean  the  Merced   Irrigation 
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District,  but  bonds  issued  under  this  Irrigation 
District  law  are  the  only  bonds  carrying  such  an 
irrevocable  State  endorsement.  This  bond  calls 
for  a  fixed  [120]  maturity  of  1961.  There  is  no 
provision  even  hinted  that  there  is  anything  in  the 
lav^^  authorizing  its  redemj)tion  before  that  date, 
and  even  if  the  District  were  to  try  to  raise  money 
to  pay  off  this  bond  today,  it  would  not  be  allowed 
under  the  law  to  levy  the  taxes  to  pay  this  bond. 
Those  taxes  may  not  be  levied  until  1960.  The 
District  cannot  levy  taxes  now  to  meet  contracts 
payable  in  1961.  The  taxes  have  not  been  levied 
to  satisfy  this  bond.  And  if  there  is  one  thing  that 
is  fundamental  in  municipal  bond  contracts,  it  is 
that  the  holder  of  the  municipal  bonds  has  the  right 
to  the  honest  execution  of  the  laws  under  and  pur- 
suant to  which  the  contract  was  issued.  Here  is  a 
case  where  no  attempt  has  been  made  to  levy  th.o 
taxes.    There  is  no  claim  they  cannot  do  so. 

Furthermore,  may  I  point  out  to  your  Honor 
that  this  species  of  taxes  is  distinguishable  from 
other  species  of  taxes,  and  has  a  different  economic 
effect.  This  species  of  taxes  never  takes  anything 
from  a  land  user  as  a  user  of  land,  but  only  takes 
from  what  would  otherwise  be  capitalized  into  spec- 
ulative prices  for  land  titles.  This  kind  of  a  tax 
is  a  diametrical  opposite  of  a  species  of  tax  l)ased 
upon  ability  to  pay.  This  tax  would  tend  to  re- 
duce land  speculation.  May  I  quote  from  a  rathei* 
well-known  man  named  Herbert  Spencer,  who  said 
in  a  famous  book,  "Social  Statics": 
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''Meanwhile,   we   shall   do   well   to   recollect 

that  there  are  others  besides  the  landed  class 

to  be  [121]  considered.     In  onr  tender  regard 

to  the  vested  interests  of  the  few,  let  us  not 

forget  that  the  rights  of  many  are  in  abeyance, 

and  must  remain  so,  as  long  as  the  earth  is 

monopolized  by  individuals  .  .  .  We  tind  that 

if  pushed  to  its  ultimate  consequences,  a  claim 

to  effective  possession   of  the   soil   involves  a 

land-owning   despotism.     And   we   find   lastly, 

that  the  theory  of  co-heirship  of  all  men  to  the 

soil  is  consistent  with  the  highest  civilization; 

and  that,  however  difficult  it  may  be  to  embody 

that  theory  in  fact,  equity  sternly  commands 

that  it  be  done." 

Here  is  a  proposal  which  would  only  result  in 

creating  unearned   increment   to  those  not   locally 

entitled  to  such  a  windfall.     And  irrespective  of 

whether  99  per  cent  of  the  other  investors  in  these 

bonds  decided  to  accept  the  R.F.C.  price  or  give 

their  bonds  away  caimot  change  the  fundamental 

question. 

In  In  re  Anthony,  42  Fed.  Supp.  312,  the  Court 
said:  (from  Syllabus) 

"Generally,  effect  of  bankrupt's  discharge  on 
particular  debt  is  determined  in  plenary  action 
brought  in  court  other  than  bankruptcy  court 
by  creditor  to  enforce  debt  against  discharged 
bankrupts,  and  an  essential  part  of  trial  of 
such  action  is  a  [122]  determination  of  effect 
of  discharge  when  pleaded  by  bankrupt  as  an 
affirmative  defense." 
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Citing  Federal  Rules  of  Civil  Procedure,  Rule 
8(c),  28  U.S.C.A.  following  Section  723(c)  (Bank- 
ruptcy Act  Chapter  14,  17,  11  U.S.C.A.  Sections  32 
and  35.) 

A  case  involving  a  similar  conflict  of  authority 
between  Federal  and  State  powers  was  involved 
in  Federal  Deposit  Insurance  Corporation  v. 
George-Howard,  decided  in  55  Fed.  Supp.  921, 
where  the  court  said:  (from  Syllabus) 

''A  proceeding  by  Federal  Deposit  Insurance 
Corporation  to  recover  from  assets  of  State 
Bank  .  .  .  did  not  'arise  under  the  laws  of  the 
United  States',  and  District  Court  was  without 
jurisdiction  thereof,  notwithstanding  statute 
providing  that  suits  to  which  corporation  is  a 
party  should  be  deemed  to  arise  under  laws  of 
United  States." 

Judicial  Code  Section  24.(1)  (a),  28  U.S.C.A.  Sec- 
tion 41(l)(a);  12  U.S.C.A.  Section  264(j). 

"A  Federal  Court  does  not  have  jurisdic- 
tion of  suit  merely  because  statute  provides 
that  suit  shall  be  deemed  to  arise  under  laws 
of  the  United  States,  since  question  of  whetlier 
given  controversy  arises  under  a  law  of  the 
United  States  is  a  'judicial  question.'  " 

The  court  held  that  a  State  Bank,  being  organized 
under  [123]  the  laws  of  the  State,  that  its  claims 
against  the  State  Bank  would  have  to  be  settled 
in  the  State  Courts. 

Now,  if  that  be  true  of  a  State  Bank,  how  much 
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more  must  it  be  true  of  a  State  taxing  authority, 
which  has  been  delegated  the  sovereign  power  of 
the  State  to  tax  land,  which  is  perhaps  the  liighest 
exercise  of  sovereignty. 

May  I  close  by  praying  that  the  prayer  embodied 
in  this  October  26  petition  be  granted,  as  requested 
in  the  last  paragraph. 

With  regard  to  the  request  that  the  restraint 
embodied  in  the  final  decree  be  lifted,  I  shall  not — 
I  am  searching  for  the  best  word — either  that  re- 
straint is  authorized  by  Chapter  IX,  or  it  is  not 
authorized  by  Chapter  IX.  It  is  the  view  of  the 
best  advisers  with  whom  I  can  make  contact  that 
Chapter  IX  does  not  authorize  a  restraint  in  the 
final  decree,  that  a  restraint  is  authorized  only  in 
the  interlocutory  decree,  and  that  Chapter  IX  does 
not  contain  any  provision  for  incorporating  re- 
straint in  the  final  decree.  As  to  the  final  decree, 
the  parties  are,  in  my  opinion,  to  be  left  in  the 
State  Court  to  determine  the  actual  rights  under  the 
composition.  Congress  did  not  mean,  and  Congress 
gave  this  honorable  Court  no  jurisdiction  over  the 
bankrupt.  This  court  can  issue  no  order  involving 
the  l)ankrupt  unless  the  bankrupt  accepts  such  or- 
der in  writing.  The  bankrupt  has  a  veto  power. 
I  hate  to  bring  the  Soviet  veto  power  in  here,  [124] 
but  the  bankrupt  has  a  veto  power  at  every  stage 
of  the  proceedings. 

Did  Congress  intend  it  to  have  only  that  veto 
power?  If  so,  it  would  be  completely  contrary  to 
all  of  the  precedents.  Here  is  a  case  where  it  is 
not  I  who  owes  money  to  the  bankrupt,  but  the 
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other  way  around.  Does  jurisdiction  lie  in  this 
court  over  the  creditor  to  a  greater  extent  than  it 
exists  with  respect  to  the  bankrupt  ?  Can  it  only  be 
that  this  court  has  jurisdiction  to  compel  perform- 
ance from  the  creditor,  but  has  no  power  to  compel 
performance  from  the  debtor? 

Chapter  IX  is  very,  very  explicit  in  that  regard, 
as  your  Honor,  of  course,  knows.  It  provides  ex- 
clusively in  sub-section  (e),  where  it  says: 

"Provided,  however,  that  the  plan,  as 
changed  or  modified,  shall  comply  with  all  the 
provisions  of  this  Chapter,  and  shall  have  been 
accepted  in  writing  by  the  petitioner." 

Therefore,  any  change  in  the  final  decree  or  any 
change  in  the  plan  of  composition,  as  submitted  to 
the  court,  cannot  be  made  without  the  consent  in 
writing  of  the  petitioner,  and  such  an  order  as  is 
proposed  would  l)e  a  departure  from  anything  re- 
quested in  the  plan  presented  to  the  court. 

Surely  the  time  has  not  come  when  it  is  unlawful 
to  invest  in  and  hold  bonds  of  the  State  of  Cali- 
fornia, or  one  of  its  [125]  lawfully  constituted  sub- 
divisions ;  bonds  which  are  completely  immune  from 
federal  income  taxation.  The  controlling  decisions, 
your  Honor,  today  are  to  the  eifect  that  if  the  fed- 
eral courts  would  deprive  us  of  even  five  cents  of 
interest  payable  under  those  bonds  that  would  be 
repugnant  to  the  Constitution.  But  here  it  is  not 
only  to  deprive  us  of  five  cents,  but  of  all  of  the 
interest  and  50  per  cent  of  the  principal. 

I  will  close  by  urging  that  there  is  no  one  claim- 
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ing  that  a  compliance  with  this  prayer  would  im- 
pair their  rights. 

The  Court :  I  will  hear  from  you  for  a  very  few 
mimites,  Mr.  Downey.  We  have  already  consumed 
55  minutes. 

Mr.  Downey:  Yes,  your  Honor.  I  can  be  very 
brief. 

If  the  court  please,  the  court's  decision  in  this 
matter  was  that  there  was  no  applicable  legal  stat- 
ute of  limitations  applying,  as  we  contended,  but 
that  that  situation  was  to  be  governed  by  principles 
of  equity.  I  think  the  court  fully  recognized  that 
it  cannot  compel  Mr.  Mason  to  surrender  his  bonds 
and  accept  the  composition  rate,  and  I  think  it  so 
stated.  I  think  the  court's  opinion  was  that  Mr. 
Mason  had  consented  to  do  so.  Evidently  that  is 
not  the  case,  and  that  being  so,  I  would  like  to  pro- 
pose an  order  or  a  decision  which  fully  embodies 
the  court's  feeling  in  this  matter,  which  is  thor- 
oughly supported  by  law  and  definitely  meets  Mr. 
Mason's  objections,  although  perhaps  will  not  meet 
with  his  [126]  approval. 

I  would  like  to  propose  that  an  order  could  be 
very  feasibly  and  properly  entered,  requiring  the 
bondholders  to  surrender  their  bonds,  say,  vritliin 
30  days  and  accept  the  money  at  a  composition  rate, 
or  in  the  event  they  do  not  do  so,  that  the  money 
revert  to  the  District.  Just  such  a  provision  has 
been  amply  sustained  and  upheld  by  the  higher 
courts,  and  in  three  cases  reviewed  by  the  Supreme 
Court,  v/hen  it  denied  certiorari.  In  those  cases, 
of  course,  a  year  was  allowed  from  the  time  of  the 
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final  decree,  and  if  in  the  year  the  bondholders  did 
not  accept  the  money  at  the  composition  rate  and 
deposit  their  bonds,  the  money  was  to  revert  to  the 
District  or  to  be  used  for  the  District's  interests. 

We  would  like  to  propose  that  the  court  could 
now  very  feasibly  direct  that  in  a  period  of  time, 
let  us  say,  30  or  60  days  that  such  be  done,  and  if 
it  were  not  done,  that  the  money  then  revert  to  the 
District.  We  think  that  could  be  done  with  regard 
to  all  of  the  bondholders.  The  court  would  un- 
doubtedly desire  to  provide  that  personal  notice  or 
personal  service  of  notice  of  that  be  served  upon  the 
other  bondholders  besides  Mr.  Mason,  which,  if  it 
is  possible  to  be  done,  we  could  arrange  to  do. 

In  that  regard  I  would  like  to  mention  to  the 
court  that  since  the  last  hearing  we  have  again  at- 
tempted to  get  in  touch  [127]  with  these  other 
bondholders  and  have  not  been  successful.  The  at- 
tempts were  by  phone,  however,  and  undoubtedly 
they  could  be  contacted  personally.  There  is  one 
unknown  bondholder  here.  I  might  point  out  that 
bond  matured  in  1940,  and  even  were  the  composi- 
tion proceedings  not  proper,  they  would  be  barred 
now  by  the  statute  of  limitations.  Of  course,  no 
notice  could  be  given  there. 

I  think,  therefore,  that  a  rather  feasible  solution 
to  the  situation,  as  it  now  exists,  could  be  met  by 
such  an  order,  that  the  bondholders  accept  the  com- 
position rate  and  surrender  their  bonds  within  a 
specified  time,  or,  in  the  event  they  do  not  do  so, 
the  money  then  revert  to  the  District.  Mr.  Mason's 
position  is  that  he  desires  the  proceedings  termin- 
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ated  and  desires  our  petition  denied  in  all  respects. 
We,  of  course,  take  the  position  that  the  proceed- 
ings cannot  be  terminated  with  the  money  in  the 
registry  of  the  court  unclaimed  either  by  the  Dis- 
trict or  by  the  bondholders.  The  court  cannot  feas- 
ibly terminate  the  proceedings  and  just  leave  that 
money  sitting  there.  So  I  submit  that  the  course 
proposed  by  us  would  meet  with  that  objection  and 
would  eventually  lead  to  a  termination  and  winding 
up  of  this  proceeding.  We  further  submit  that  is 
in  line  with  the  court's  opinion  in  the  matter,  and 
would  be  a  feasible  order  and  a  proper  one  in  this 
instance. 

The  Court :  I  will  give  you  five  minutes  in  which 
to  re])ly,  [128]  Mr.  Mason. 

Mr.  Mason:  If  it  please  your  Honor:  The  sug- 
gestion that  this  procedure  had  met  with  approval 
in  previous  proceedings  is  slightly  inaccurate.  The 
first  test  of  this  idea  of  their  being  called,  say,  by 
2:00  o'clock  on  Tuesday  or  get  nothing,  arose  in 
the  Anderson-Cottonwood  case,  and  counsel  in  that 
case  raised  the  point  but  did  not  argue  the  point  in 
the  brief,  whereupon  the  Circuit  Court  of  Appeals 
ruled  they  would  not  consider  the  point.  The  next 
case  that  came  along  involving  the  same  situation, 
I  believe,  was  the  Palos  Verdes  Irrigation  District 
case,  where  the  Circuit  Court  of  Appeals,  in  error, 
said  they  had  already  ruled  on  the  point  in  the 
Anderson-Cottonwood  case.  That  is  the  origin  of 
the  belief  that  this  procedure  has  been  sanctioned, 
and  I  believe  it  stems  from  a  false  base. 

Might  I  ask  counsel  for  the  District  if  under  his 
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joroposal  lie  would  be  willing  to  have  the  restraints 
now  embodied  in  the  final  decree  stricken? 

Ml'.  Downey:  We,  of  course,  would  not.  The 
final  decree  vre  feel  is  accurate  and  legal  as  it 
stands,  and  we  will  cite  three  cases  which  we  feel 
unquestionably  rule  that  the  court  can  fix  a  specific 
time  limit  as  the  time  in  which  the  bondholders  can 
claim  their  money,  and  in  the  event  they  do  not  so 
claim,  it  is  to  revert  to  the  District,  or,  as  in  one  of 
the  cases,  it  is  to  revert  to  the  Reconstruction  Fin- 
ance [129]  Coi'i^oration  for  the  benefit  of  the  Dis- 
trict. It  is  my  opinion  that  those  decisions  are 
thoroughly  determinative  of  this  situation  and 
clearly  authorize  it,  and  hold  such  provision  to  be 
legal.  In  all  three  of  those  cases  certiorari  has  been 
denied  by  the  United  States  Supreme  Court,  and 
rehearings  were  denied  by  the  United  States  Su- 
preme Court  in  all  three  cases,  also. 

Mr.  Mason:  May  I  point  out,  your  Honor,  that 
the  originally  proposed  final  decree  submitted  by 
this  District  contained  a  limitation  of  one  year, 
which  was  stricken  from  the  final  decree.  It  is 
rather  late  in  the  day  for  petitioner  to  come  in  now 
and  request  that  the  final  decree  be  now  amended 
to  correspond  to  the  original  proposed  final  decree, 
which  was  amended  with  petitioner's  consent,  and 
in  which  the  provision  for  a  time  limitation  was 
stricken.  It  is  just  as  late  to  amend  the  decree  to- 
day in  that  respect,  as  it  would  be  at  any  other,  in 
my  opinion,  and  either  that  final  decree  became 
final,  or  it  is  subject  to  revision.  If  it  is  subject  to 
revision  now  in  any  respect,  I  submit  that  the  argu- 
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ment  which  I  have  submitted  should  be  given  con- 
sideration by  this  honorable  court  on  the  point  that 
there  is  no  authority  in  the  petitioner  to  now  exe- 
cute the  plan,  when  the  carrying  out  of  that  plan 
involves  the  violation  of  the  State  law. 
Mr.  Downey:     Could  I  just  say  this"? 
Mr.  Mason:     Just  one  second.  [130] 
The  objections  to  the  proposed  final  decree,  dated 
July  9,  1941  state : 

"Said  creditor  objects  to  that  part  of  the 
proposed  Final  Decree  which  provides  a  period 
or  time  limit  of  twelve  months  for  presenta- 
tion of  outstanding  old  obligations  to  the  Clerk 
of  this  Court  as  Registrar  for  payment  pursu- 
ant to  the  Plan  of  Composition,  and  objects  to 
any  time  limit  for  such  presentation  becoming 
a  part  of  the  Final  Decree,  and  objects  to  that 
part  of  the  Final  Decree  which  would  bar  from 
participating  in  the  Plan  of  Composition  if  not 
presented  within  a  period  of  tvv^elve  months,  or 
any  period  of  time." 

In  the  proposed  final  decree  it  w^as  proposed  to 
delete  the  provision  which  petitioner  now  wishes  to 
insert,  which  we  submit  this  District 

Mr.  Downey :  Just  a  moment.  We  do  not  intend 
to  propose  that  the  final  decree  be  revised  or  altered. 
The  final  decree  provides  that  upon  the  running 
of  the  statute  of  limitation  to  those  still  outstand- 
ing obligations,  if  an}'',  has  run,  the  petitioner  "may 
so  report  to  this  Court  for  such  further  action  re- 
specting said  money  remaining  in  the  hands  of  the 
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Registrar  as  this  Court  may  deterinine  to  be  proper 
and  for  the  final  closing  of  this  proceeding." 

It  is  pursuant  to  that  language  that  we  now  make 
application  [131]  for  such  a  direction,  and  we  think 
that  a  direction  that  the  money  be  taken  within  a 
specified  period  adequately  falls  within  that  lan- 
guage, is  equitable  and  is  actually  supported  by  legal 
authority,  and  that  some  such  provision  must  neces- 
sarily be  necessary  at  some  stage  of  the  proceedings, 
so  as  to  eventually  terminate  this  matter  in  one  way 
or  another. 

Mr.  Mason:     May  it  please  your  Honor 

The  Court:  I  do  not  care  to  hear  any  more, 
gentlemen.  I  have  been  listening  to  you  for  an  hour 
and  fifteen  minutes  now.  The  court  has  through- 
out these  proceedings,  from  their  inception  way 
back  in  1939,  in  several  instances  rendered  its  opiQ- 
ions,  and  in  others  has  stated  the  outcome  in  minute 
orders,  when  appropriate,  has  approved  forms  and 
signed  orders,  when  requested. 

In  the  findings  of  fact  and  conclusions  of  law 
made  February  21,  1939,  reference,  of  course,  was 
made  to  the  memorandum  opinion  of  the  court  filed 
January  10,  1939.  In  that  opinion  the  court,  in 
pari  materia,  stated: 

"This   bankruptcy   proceeding   was   filed   in 

this  court  June  17,  1938. 

*     *     *     * 

"The  constitutional  power  of  Congress  to 
establish  'uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States'  is  para- 
mount to  powers  of  the  States  and  it  is  firmly 
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established  in  the  United  States  [132]  that  the 
'subject  of  bankruptcies'  is  nothing  less  than 
the  subject  of  the  relations  between  an  insol- 
vent or  nonpaying  debtor  and  his  creditors, 
extending  to  its  or  their  relief." 

Citing  Continental  Bank  v.  Rock  Island  Railway, 
294  U.S.  648. 

*'And  when  the  jurisdiction  of  the  Federal 
Court  is  constitutionally  invoked  under  an 
existing  Act  of  Congress  relating  to  the  sub- 
ject of  bankruptcy,  as  it  has  been  in  this  pro- 
ceeding, it  is  exclusive  of  all  other  courts ;  U.  S. 
Fidelity,  etc.,  Co.  v.  Bray,  225  U.S.  205;  and 
particularly  is  this  the  case  when,  as  here,  the 
State  Court  has  not  proceeded  to  the  making 
of  any  findings  of  fact  or  to  the  entry  of  any 
decree  adjudging  or  purporting  to  adjudge 
rights. 

"A  court  of  bankrupt-cy  itself  is  powerless 
to  surrender  its  control  of  the  administration 
of  the  estate." 

Citing  Isaacs  v.  Hobbs  Tie  &  T.  Co.,  282  U.S.  734; 
Moore  v.  Scott  (C.C.A.9)  55  F.  (2d)  863;  In  Re 
A.  C.  Wagy  &  Co.  (C.C.A.9)  20  Fed  (2d)  638. 

"We  think  that  the  State  Court  proceeding 
from  any  point  of  view  is  wholly  immaterial  to 
this  bankruptcy  matter."  [133] 

Thereafter,  pursuant  to  the  opinion,  findings  of 
fact  were  made  and  signed  by  the  court  and  entered 
in  the  proceeding. 
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The  conclusions  of  law  stated  therein,  and  indi- 
cated by  the  document  to  which  I  have  already  ad- 
verted, dated  February  21,  1935,  read  as  follows: 

"CONCLUSIONS  OF  LAW" 

"As  Conclusions  of  Law  from  the  foregoing 
facts,  the  Court  finds  and  concludes  that  peti- 
tioner, Merced  Irrigation  District,  is  entitled 
to  an  interlocutory  decree  and  judgment  ap- 
proving and  confirming  said  plan  of  composi- 
tion as  i^roposed  and  presented  and  contained 
in  said  petition  and  that  said  plan  of  composi- 
tion and  said  decree  of  confirmation  shall  be- 
come and  be  binding  upon  all  creditors  affected 
by  the  plan  if  within  the  time  prescribed  in 
said  decree  or  such  additional  time  as  the  judge 
or  the  law  may  allow,  the  money  to  be  delivered 
to  the  bondholders  under  the  terms  of  the  plan 
shall  have  been  deposited  with  the  court  or 
such  depository  as  the  court  may  appoint  or 
shall  otherwise  be  made  available  for  the  bond- 
holders affected  by  the  plan.  That  thereafter 
upon  compliance  with  the  interlocutory  decree 
petitioner  shall  be  entitled  to  a  final  decree  as 
provided  by  law." 

The  interlocutory  decree  was  entered,  and  there- 
after [134]  further  decrees  and  judgments  were 
entered. 

In  the  interlocutory  decree,  dated  February  21, 
1939,  the  following  is  the  concluding  paragraph: 
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' '  That  any  and  all  holders  of  the  outstanding 
bond  indebtedness  of  petitioner  district  be  and 
are  hereby  enjoined,  pending  the  entry  of  final 
decree  herein,  from  attempting  the  enforcement 
or  collection  of  any  claim,  judgment  or  lien,  by 
legal  proceedings  or  otherwise,  which  they  may 
have  against  petitioner  or  against  any  of  the 
lands  situated  within  petitioner  district  and 
held  by  individuals." 

Then  in  the  decree  which  was  entered  later — I 
don't  know  if  the  final  decree  is  in  this  file,  Mr. 
Clerk. 

The  Clerk:     It  should  be,  your  Honor. 

The  Court:     You  think  it  is  in  the  file? 

The  Clerk:     Yes. 

Mr.  Mason:  I  have  a  copy  of  the  final  decree, 
your  Honor. 

The  Court:  The  files  are  somewhat  mixed  up, 
I  ascertained  from  looking  at  them  sometime  ago. 

Mr.  Mason :  I  believe  this  is  a  copy,  if  you  wish 
to  refer  to  it. 

The  Court:  In  the  final  decree,  among  other 
matters  determined  therein,  the  following  appears: 

"2.  That  the  sum  of  $54,506.95  paid  to  the 
Clerk  of  this  Court  as  Registrar  herein  by 
said  [135]  disbursing  agent  be  disbursed  by  the 
Registrar  for  the  purpose  of  taking  up  and 
retiring,  in  accordance  with  the  plan  of  com- 
position approved  in  this  cause,  such  remain- 
ing outstanding  old  obligations  of  petitioner  as 
are  affected  by  the  plan  of  composition  and 
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which  may  be  presented  to  the  Registrar  for 
that  purpose.  One  year  after  date  of  entry  of 
this  decree  and  annually  thereafter  until 
otherwise  ordered  by  the  Court,  Merced  Irri- 
gation District  shall  submit  herein  a  report 
showing  the  obligations  affected  by  the  plan 
of  composition  which  have  been  taken  at  the 
composition  rate  during  such  year  and  the 
Registrar  shall  likewise,  at  least  once  a  year, 
submit  a  similar  report  of  bonds  taken  up  and 
the  balance,  if  any,  of  money  remaining  in  his 
hands.  If  any  money  shall  remain  in  the  hands 
of  the  Registrar  after  petitioner  claims  that 
the  Statute  of  Limitations  applicable  to  its 
still  outstanding  obligations,  if  any,  has  run, 
petitioner  may  so  report  to  this  court  for  such 
further  action  respecting  said  money  remaining 
in  the  hands  of  the  Registrar  as  this  Court 
may  determine  to  be  proper  and  for  the  final 
closing  of  this  proceeding. 

"3.  That  except  as  provided  in  paragraph 
2  hereof,  all  the  old  bonds  and  other  obliga- 
tions of  [136]  petitioner  affected  by  the  plan  of 
composition  approved  herein  whether  hereto- 
fore surrendered  and  cancelled  or  remaining 
outstanding  and  by  whomsoever  held  are  hereby 
cancelled  and  amiulled.  That  the  holders  of 
said  bonds  be  and  they  are  hereby  permanently 
and  forever  restrained  and  enjoined  from 
asserting  any  claim  or  demand  whatsoever 
thereon  as  against  petitioner  district  or  its  offi- 
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cers  or  against  the  property  situated  therein  or 

the  owners  thereof." 
*     *     *     * 

''5.     That    petitioner    has    made     available 
within  the  time  and  manner  prescribed  by  the 
interlocutory  decree  herein  all  money  and  con- 
sideration to  be  delivered  to  creditors  under  the 
plan  of  composition  approved  in  said  interlocu- 
tory decree  and  in  full  compliance  with  said 
interlocutory   decree   and   Chapter   IX   of  the 
Bankruptcy  Act.     That  all  acts  and  proceed- 
ings required  to  be  taken  by  petitioner  under 
the  terms  of  the  plan  of  composition  approved 
in  this  cause  and  the  interlocutory  decree  have 
been  duly  and  regularly  had  and  taken  and  peti- 
tioner has  duly  and  regularly  complied  with  all 
requirements  of  Chapter  IX  of  the  Bankruptcy 
Act  of  the  United  States  and  with  all  orders  of 
the  court  pertaining  to  it  herein.     That  said 
plan  of  composition  is  binding  upon  [137]  all 
creditors  affected  by  it  whether  secured  or  un- 
secured and  whether  or  not  their  claims  have 
been  filed  or  evidenced  and  if  filed  or  evidenced 
whether  or  not  allowed,  including  creditors  who 
have  not,  as  well  as  those  who  have,  accepted  it. 
"Petitioner,   Merced   Irrigation   District,    is 
hereby  discharged  from  all  debts  and  liabilities 
dealt  with  in  the  plan  of  composition  approved 
in  the  interlocutory  decree  herein." 
The  history  of  this  instant  proceeding  is  also  re- 
flected by  the  files  of  the  court,  and  on  June  2nd, 
1941,  the  following  order  was  made,  as  far  as  it  is 
applicable  here : 
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**Upon  reading  and  filing  the  Report  and  Ac- 
count of  E.  E.  Neel,  as  Disbursing  Agent  herein 
under  and  pursuant  to  Interlocutory  Decree 
dated  February  21,  1939; 

"It  Is  Ordered,  that  the  sum  of  $54,506.95 
tendered  by  said  E.  E.  Neel,  as  Disbursing 
Agent,  with  said  report  and  account,  be  ac- 
cepted by  the  Clerk  of  this  Court  as  Registrar 
and  thereafter  held  and  paid  by  him  to  the  hold- 
ers of  outstanding  bonds  of  petitioner  above 
named  in  accordance  with  Interlocutory  De- 
cree herein  dated  February  21,  1939,  and  such 
further  or  other  decrees  and  orders  of  this  court 
as  may  be  made  herein."  [138] 

The  fund  was  accordingly  lodged,  and  was  dimin- 
ished by  other  pajanents  that  were  directed  to  be 
made  therefrom  from  time  to  time  to  those  whom  the 
court  concluded  were  entitled  to  receive  them. 

Finally,  the  matter  came  on  for  further  proceed- 
ings under  the  petition  of  the  Merced  Irrigation  Dis- 
trict, in  which  the  allegations  were  made,  substan- 
tially, that  under  any  construction  of  statutes  of  lim- 
itation the  period  of  limitation  had  expired,  and 
that  the  matter  should  be  determined  by  an  appro- 
priate order  with  respect  to  those  funds  still  remain- 
ing in  the  registry.  That  matter  came  on  after  no- 
tice, and  Mr.  Mason  appeared  in  propria  persona. 

The  court  concluded  at  the  time  that  further  time 
should  be  given  so  that  the  fullest  measure  of  equity 
imder  the  law  might  be  available  to  those  whose 
bonds  and  obligations  were  involved  in  this  com- 
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position  and  in  this  bankruptcy  proceeding  brought 
pursuant  to  Chapter  IX  of  the  Act. 

On  October — the  date  is  not  stated  in  this  carbon 
copy  of  the  minute  order,  but  I  believe  it  was  Octo- 
ber 29,  1946,  according  to  some  red  lead  pencil  writ- 
ing on  this  proposed  order — the  following  minute  ap- 
pears : 

"This  matter  coming  on  for  hearing  on  pe- 
tition of  Merced  Irrigation  District  for  dis- 
bursement of  funds,  filed  July  30,  1946,  pur- 
suant to  notice  of  hearing  filed  August  20,  1946, 
and  objections  of  [139]  J.  R.  Mason  to  said  pe- 
tition, filed  October  28,  1946;  Stephen  W.  Dow- 
ney and  John  Downey,  Esqs.,  appearing  for  the 
Petitioner;  J.  R.  Mason,  a  creditor,  appearing 
in  propria  persona." 

I  will  not  read  some  matter  that  is  simply  de- 
scriptive of  further  appearances,  but  it  closes  with 
the  following  paragraph : 

"The  Court  propounds  a  question  to  Mr.  Ma- 
son as  to  whether  he  is  willing  to  accept  his 
money  on  the  same  parity  as  the  other  bond- 
holders. Mr.  Mason  asks  for  15  days'  time  to 
answer,  and  the  court  orders  this  matter  contin- 
ued to  November  15, 1946,  at  10 :00  A.M.  for  fur- 
ther proceedings  on  this  phase  of  the  matter." 

Then  on  November  15,  1946,  the  following  ap- 
pears in  the  file  as  the  clerk's  record  of  the  pro- 
ceedings on  that  day: 

"This  matter  coming  on  for  further  hearing 
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on  Petition  of  Merced  Irrigation  District  for 
disbursement  of  funds,  filed  July  30,  1946,  pur- 
suant to  notice  filed  August  20,  1946,  and  on 
objections  of  J.  R.  Mason,  filed  October  28, 
1946,  thereto;  Messrs.  Downey,  Brand  &  Sey- 
mour, by  Stephen  M.  Downey,  Esq.,  appearing 
as  counsel  for  the  petitioner ;  J.  R.  Mason  being 
present  in  propria  persona;  on  motion  of  At- 
torney Downey,  and  with  consent  of  respondent 
[140]  J.  R.  Mason,  it  is  ordered  that  the  follow- 
ing documents  be  considered  as  evidence  on 
this  hearing;  Interlocutory  Decree  and  Appeal 
therefrom ;  Final  Decree  and  Appeal  therefrom ; 
Objections  of  J.  R.  Mason  to  Final  Decree ;  the 
herein  petition;  Order  for  Notice  on  this  Pe- 
tition; Notice  of  Hearing  this  Petition;  and 
Proposed  Final  Decree  and  objections  thereto. 
"Attorney  Downey  and  Respondent  Mason 
argue,  and  it  is  ordered  that  the  petition  herein 
is  denied;  that  the  bonds  now  held  and  owned 
by  Respondent  Mason  be  deposited  within  ten 
(10)  days  from  date  of  the  Decree  made  pursu- 
ant to  this  hearing;  that  they  will  be  deposited 
in  full  satisfaction  under  the  plan  adopted  and 
effectuated  by  this  proceeding;  at  the  expira- 
tion of  75  days  from  the  date  of  entry  of  said 
decree,  the  Court  will  then  consider  further 
the  disposition  of  the  fund  now  in  its  Registry 
and  also  will  further  consider  disposition  of 
the  bonds  deposited  in  the  registry;  Decree  to 
be  prepared  by  Attorney  Downey  within  ten 
(10)  days  from  this  date." 
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Thereafter  counsel  for  the  petitioner  submitted 
a  proposed  form,  and  action  thereon  was  withheld, 
and  on  the  14th  of  December  of  this  year,  the  fol- 
lowing proceedings  appear,  as  [141]  are  reflected 
by  the  file : 

''On  the  consideration  of  the  proposed  order 
relating  to  the  action  of  the  Court  pursuant  to 
proceedings  of  November  15,  1946,  and  of  the 
objections  of  Respondent,  J.  R.  Mason,  to  said 
proposed  order  filed  herein  November  22,  1946,, 
the  court  is  in  doubt  because  of  the  statements 
in  the  last  sentence  of  the  objections  of  Respond- 
ent to  the  order  proposed  by  Petitioner  as  to 
the  attitude  and  position  of  Respondent,  J.  R. 
Mason,  and  therefore,  in  order  to  finally  and 
decisively  ascertain  the  attitude  of  said  Re- 
spondent, J.  R.  Mason,  and  in  conformity  to 
his  request  in  said  objections  of  Respondent  to 
the  order  proposed  by  Petitioner,  it  is  now  or- 
dered that  said  Respondent  and  Petitioner  Mer- 
ced Irrigation  District  appear  before  this  Court 
in  courtroom  No.  8,  United  States  Post  Office 
and  Court  House,  Los  Angeles,  California,  on 
Saturday,  December  28,  1946,  at  10:00  o'clock 
A.M.,  for  further  and  final  proceedings  in  the 
matter  of  the  Petition  of  the  Merced  Irrigation 
District  filed  herein  July  30,  1946.  The  clerk 
is  directed  this  day  to  transmit  notice  hereof 
by  U.  S.  mail  to  Petitioner  Merced  Irrigation 
District  and  to  Respondent,  J.  R.  Mason." 

It  now  appears  that  the  court  misapprehended 
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Mr.  Mason's  [142]  attitude  in  the  premises,  and  it 
now  appears,  and  the  court  finds,  that  respondent 
Mason  is  not  willing  to  comply  with  the  suggested 
direction  of  the  court,  as  indicated  by  the  record. 

The  court  further  concludes  that  laches  have  oc- 
curred, and  that  there  has  also  been  sufficient  time 
under  any  applicable  statute  of  limitations  for  the 
determination  of  the  money  remaining  in  this  fund. 

The  court  concluding  that  it  had  jurisdiction  over 
its  fund,  and  it  is  the  fund  that  is  in  question  in 
this  proceeding  at  this  time,  I  would  not  be  inclined 
to  accept  the  suggestion  of  counsel  for  the  District 
because  of  a  desire  to  aiford  to  those  bondholders, 
including  Mr.  Mason,  the  opportunity  to  share  in 
this  money  in  preference  to  the  Merced  Irrigation 
District.  But  it  must  be  done  on  the  basis  of  the 
court's  direction  and  not  upon  any  o'^her  theory. 
Apparently,  that  is  not  satisfactory  to  Mr.  Miiscii,  co 
that  counsel  for  the  District  will  prepare  an  order 
along  the  lines  suggested  in  his  argument,  and  pre- 
sent that  for  signature,  and  it  will  be  signed. 

You  may  have  an  exception,  Mr.  Mason. 

Mr.  Mason:  May  it  please  the  court:  I  had  un- 
derstood the  court  had  ruled  at  the  last  hearing  in 
this  case  that  counsel  had  failed  completely  to  estab- 
lish the  point  that  any  statute  of  limitations  was 
applicable  to  the  still  [143]  outstanding  bonds,  and 
that  the  court  decided  against  the  petitioner  on  that 
point,  and  also  decided  that  petitioner  had  no  equity 
interest  in  the  funds  on  dej^osit  in  the  registry  of 
this  court. 

The   Court:     You  will  prepare  the  decree,  Mr. 
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Downey.  If  you  can  present  it  before  December  31st, 
I  should  like  to  have  it,  as  I  should  like  to  have  this 
matter  closed  so  that  we  can  report  it  during  this 
year  as  a  closed  case  in  this  court. 

Mr.  Mason:  Might  I  also  point  out  that  these 
other  bondholders,  having  had  no  notice  of  this 
proceeding,  and  this  proceeding  being  entirely  be- 
yond the  petition  filed  with  this  honorable  Court  by 
petitioner,  the  petition  of  July  24,  1946,  the  sole  re- 
quest there  being: 

''Wherefore,  petitioner  prays  that  the  unex- 
pended funds  in  the  hands  of  the  Registrar,  to- 
wit,  Thirty-Two  Thousand  Eight  Hundred 
Eleven  and  59/100  Dollars  ($32,811.59),  be  paid 
by  said  Registrar  to  i)etitioner  and  this  pro- 
ceeding finally  terminated  and  closed." 

I  submit  that  was  the  only  prayer  about  which  any 
notice  was  given  to  these  other  bondholders,  and  I 
submit  to  your  Honor  that  before  there  is  any  such 
drastic  device  as  forfeiture  invoked  against  them, 
it  would  seem  to  require  their  being  given  notice  and 
proof  of  notice.  But  I  demur  on  this  ground,  your 
Honor,  that  under  the  controlling  decisions,  with 
[144]  all  due  respect  to  the  ruling  by  this  Honorable 
court,  the  still  outstanding  bonds  of  this  district 
come  under  the  heading  of  non-dischargeable  ob- 
ligations imder  other  provisions  of  the  Bankruptcy 
Act,  prohibiting  the  court  from  interfering  with 
the  collection  of  taxes.  I  appreciate  this  court's  pa- 
tience. This  is  a  hard  case ;  a  very  hard  case.  It  in- 
volves plowing  new  fields  of  law  from  the  traditions. 
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The  Court:  Mr.  Mason,  I  want  to  ask  you  one 
question.  Do  you  have  any  authority  to  appear  for 
anybody  excepting  yourself? 

Mr.  Mason:     No. 

The  Court :  Very  well,  so  long  as  the  reporter  got 
your  answer.   I  understood  you  to  say,  "No." 

Mr.  Mason :  I  definitely  do  not  have,  your  Honor. 
I  do  not  even  know  these  other  bondholders,  and 
have  never  met  them  or  talked  with  them  in  my  life. 
But  when  I  first  appeared,  I  tried  to  appear  not 
only  on  my  own  behalf  but  others  similarly  situ- 
ated; not  that  I  have  their  authority  to  do  so,  but 
I  was  formerly  in  the  investment  banking  business 
and  distrilmted  these  bonds  originally  in  large  meas- 
ure. I  believed  in  them. 

This  has  been  a  very,  very  interesting  case.  I 
might  add  that  the  Tax  Court  originally  passed  on 
the  original  Chapter  IX,  your  Honor,  and  paid  the.': 
it  was  beyond  the  power  of  Congress.  The  Circuit 
Court  of  Appeals  reversed  the  District  [145]  Court; 
then  the  United  States  Supreme  Court  reversed  the 
Circuit  Court  of  Appeals.  In  other  words,  I  am 
not  convinced  that  the  last  word  has  been  said  on 
this  question  by  the  United  States  Supreme  Court. 
I  would  like  for  the  United  States  Supreme  Court 
to  have  another  opportunity  to  clarify  this,  because 
there  is  a  question  of  sovereignty  here,  and  I  do 
not  believe  it  was  the  intent  of  that  court  to  allow 
Federal  Courts  to  permit  State  taxpayers  to  escape 
paying  State  taxes.  That  would  not  be  any  more 
consistent  than  it  would  be  to  allow  State  courts  to 
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permit  Federal  taxpayers  to  escape  the  payment  of 
Federal  taxes. 

I  do  appreciate  this  court's  great  indulgence  and 
patience,  because  I  know  this  is  a  hard  case.  I  do 
wish  to  file  an  exception  to  the  order,  as  proposed. 

The  Court:     You  may  have  an  exception.  [146] 


CERTIFICATE 

I  hereby  certify  that  I  am  a  duly  appointed,  quali- 
fied and  acting  official  court  reporter  of  the  United 
States  District  Court  for  the  Southern  District  of 
California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above  entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  12th  day 
of  February,  A.D.  1947. 

/s/  MARIE  G.  ZELLNER, 
Official  Reporter. 
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[Endorsed]:  No.  11554.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  J.  R.  Ma- 
son, Appellant,  vs.  Merced  Irrigation  District,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Northern  Division. 

FHed  February  28,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Case  No.  11554 

J.  R.  MASON, 

Appellant, 

vs. 

MERCED  IRRIGATION  DISTRICT, 

Appellant. 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant  hereby  designates  as  the  Statement  of 
Points  on  which  he  intends  to  rely  in  this  Appeal  the 
"Statement  of  Points  on  Appeal"  which  is  included 
in  the  Transcript  of  Record  on  Appeal  prepared 
by  the  Clerk  of  the  U.  S.  District  Court  and  filed 
herein  on  or  about  February  28,  1947. 

Dated,  March  5,  1947. 

/s/  J.  R.  MASON, 

Appellant  in  Pro  se. 

[Endorsed] :     Filed  Mar.  5,  1947. 


202  J.  E.  Mason  vs. 
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DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

The  appellant  designates  the  following  as  those 
parts  of  the  record  on  appeal  as  necessary  for  the 
consideration  of  the  points  upon  which  he  intends 
to  rely  in  this  appeal: 

1.  Petition  of  Merced  Irrigation  District  dated 
July  24,  1946. 

2.  Objections  of  J.  R.  Mason  to  Petition,  dated 
October  26,  1946. 

3.  Letter  dated  November  12,  1946,  to  Judge 
McCormick  from  Downey,  Brand  &  Seymour,  coim- 
sel  for  petitioner. 

4.  Minute  Order  Entered  November  15,  1946. 

5.  Order  (Proposed)  Denying  Petition,  direct- 
ing J.  R.  Mason  to  surrender  his  bonds,  dated  No- 
vember, 1946. 

6.  Objections  of  J.  R.  Mason  to  Order  proposed 
by  petitioner,  filed  November  22,  1946. 

7.  Decree,  Order  and.  Filed  and  Entered  De- 
cember 31,  1946. 

8.  Order  Staying  Execution  of  Decree  of  De- 
cember 31,  1946. 

9.  StiiDulation  re  Use  of  Records  in  Other  Ap- 
peals. 
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10.  Notice  of  Appeal  from  Decree  dated  Decem- 
ber 31,  1946. 

11.  Bond  for  Costs  on  Appeal. 

12.  Names  and  Addresses  of  Attorneys. 
12-a.     Also  Clerk's  Certificate. 

13.  The  following  portions  of  Reporter's  Tran- 
script : 

Page  2,  all,  to  page  4,  line  11. 

Page  20,  line  7,  to  line  25,  both  inclusive. 

Page  22,  line  7,  to  line  15,  inclusive. 

Page  33,  line  2,  to  page  35,  line  20. 

Page  36,  line  23,  to  page  37,  line  14. 

Page  41,  line  15,  to  page  45,  line  15. 

Page  62,  line  14,  to  page  64,  line  25. 

14.  Statement    of    Points    and    Assignment    of 
Errors. 

15.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

16.  Certificate  of  Clerk  of  U.  S.  District  Court 
to  Transcript  on  Appeal. 

Dated  March  5,  1947. 

/s/  J.  R.  MASON, 

Appellant  in  Pro  Se. 

[Endorsed]:     Piled  March  5,  1947. 
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APPELLEE'S   DESIGNATION   OF   PORTION 
OF  RECORD  TO  BE  PRINTED 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Comes  now  Merced  Irrigation  District,  Appellee 
herein,  by  its  Counsel  and  pursuant  to  Section  6 
of  Rule  19  of  this  Court  files  this  designation  of  the 
additional  portions  of  the  transcript  of  record 
herein  which  shall  be  contained  in  the  printed 
record : 

Affidavit  of  Compliance  by  Debtor  with  Require- 
ments of  Order  and  Decree. 

Affidavit  of  Mailing  of  Notice  of  Hearing  (Rob- 
ert G.  Giessler). 

Affidavit  of  Publication  in  Merced  Sun-Star. 

Affidavit  of  Publication  in  The  Wall  Street  Jour- 
nal. 

Decree,  Final,  Discharge  and  Order  Settling  Re- 
port and  Account  of  Disbursing  Agent  dated  July 
15,  1941. 

Decree,  Final,  Discharge  and  Order  Settling  Re- 
port and  Accomit  of  Disbursing  Agent,  Proposed, 
dated  1941. 

Decree,  Interlocutory,  dated  February  21,  1939. 

Minute  Order  Entered  October  29,  1946. 

Minute  Order  Entered  December  14,  1946. 
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Minute  Order  Entered  December  28,  1946. 

Notice  of  Appeal  from  Final  Decree  dated  July 
15,  1941. 

Notice  of  Appeal  from  Interlocutory  Decree. 

Notice  of  Hearing  of  Petition  of  Debtor. 

Notice  of  Hearing  to  be  held  on  December  28, 
1946. 

Objections  to  Proposed  Final  Decree  dated  July 
9,  1941. 

Order  fixing  October  29,  1946,  for  hearing  Peti- 
tion of  Debtor. 

Return  of  Service  by  Marshal  of  Order  and  De- 
cree. 

Reporter's  Transcript  of  Proceedings  on  October 
29,  November  15  and  December  28,  1946: 

Page  18,  line  11,  to  page  20,  line  7,  and  conclud- 
ing with  "...  I  have  followed  them." 

Page  21,  line  10,  to  page  21,  line  25. 

Page  45,  line  24,  to  page  55,  line  14. 

Page  67,  line  20,  to  page  99,  line  4. 

Page  101,  line  9,  to  page  146,  line  15. 

Dated:     March  8,  1947. 

DOWNEY,  BRAND, 

SEYMOUR  &  ROHWER, 
/s/  JOHN  F.  DOWNEY, 

Attorneys  for  Appellee, 
Merced  Irrigation  District. 
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No.  11,554 

IN  THE 

'    United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


J.  R.  Mason, 

Appellant, 
vs. 

Merced  Irrigation  District, 

Appellee. 


BRIEF  FOR  APPELLANT. 


STATEMENT  REGARDING  JURISDICTION. 

The  District  Court. 

This  action  was  commenced  by  the  filing  of  a  peti- 
tion by  Merced  Irrigation  District,  on  July  23,  1946. 
(R.  30  to  40.) 

The  action  was  at  law  in  respect  of  $32,811.95  in 
the  custody  of  the  District  Court. 

Appellee  bases  this  case  ''upon  statutory  and  sub- 
stantive rules  of  (State)  law",  and  insists  that  ''the 
court  can  not  exercise  discretion  in  the  premises  but 
can  only  apply  the  law  as  it  exists."  (R.  55.)  There 
was  no  dispute  betw^een  the  parties  that  State  law 
and  decisions  govern  and  control  the  crucial  point  in 
this  action. 


Appellant  objected  to  jurisdiction  by  the  District 
Court,  and  requested  ''that  this  Honorable  Court  leave 
to  the  Couiis  of  California  the  matter  of  fixing  the 
rights  of  the  parties".   (R.  43.) 

The  District  Court  denied  the  petition  of  the  dis- 
trict in  its  minute  order  of  November  15,  1946.  (R. 
57.)  This  order  was  not  signed,  because  objections 
were  filed  by  appellant  to  certain  discriminatory  j^ro- 
visions  in  the  proposed  order  and  decree.  (R.  59.) 
The  minute  order  of  November  15  was  reversed  and 
the  petition  was  allowed  by  the  District  Court  Decem- 
ber 31,  1946.  (R.  76.)  Notice  of  appeal  was  filed 
January  22,  1947.  (R.  84.)  With  bond  for  costs  on 
appeal.    (R.  84.) 

The  jurisdiction  of  this  Court  to  entertain  said  ap- 
peal is  the  following.  Judicial  Code,  Section  225, 
Title  28,  sub.  (a).  Sections  24  and  25  of  the  Bank- 
ruptcy Act  of  1898,  as  amended  June  22,  1938.  (11 
U.S.C.  Sections  47-48.) 

Appellant,  who  owns  and  holds  certain  original  bond 
obligations  issued  by  Merced  Irrigation  District,  is  a 
creditor  whose  claim  was  duly  filed,  and  whose  bonds 
are  among  the  "still  outstanding  obligations"  ex- 
pressly recognized  as  such  in  the  final  decree  of  July 
15,  1941.    (R.  26.) 


STATEMENT  OF  THE  CASE. 

In  this  brief  Merced  Irrigation  District  will  be  re- 
ferred to  as  the  ''appellee"  and  the  appellant  who  was 
respondent  below  will  be  referred  to  as  "appellant". 


Appellee  is  a  jjolitical  subdivision  of  the  State  with- 
in the  meaning  of  26  U.S.C.A.  §  1065(b).  (72  Op. 
Atty.  Gen.  38,  February  4,  1937.)  It  has  had  con- 
fided to  it  the  sovereign  power  of  the  State  of  Cali- 
fornia to  levy  unlimited  direct  annual  ad-valorem 
assessments  on  land,  and  the  duty  to  enforce  their 
collection  according  to  law,  and  to  administer  all  tax 
revested  land  within  its  boundaries,  whether  by  resale 
or  lease,  as  a  public  trust  the  land  itself  being  dedi- 
cated to  the  uses  and  i^urposes  of  the  Act,  among 
which  purposes  is  the  payment  of  all  lawful  obliga- 
tions. The  i)owers,  rights  and  duties  arising  under 
this  venerable  State  law  (Stat.  1897,  p.  254  as 
amended;  now  codified  as  Stat.  1943,  Ch.  368,  Div.  10 
and  11)  have  been  fully  construed  by  this  Honorable 
Court,  by  the  Supreme  Court  of  the  United  States, 
and  the  California  Courts.  This  State  law  is  not  alone 
a  statute  authorizing  the  financing  of  wealth  creating 
public  works,  but  it  is  also  a  land  reform  law  designed 
to  curb  the  opportunity  for  land  speculation,  and  to 
protect  the  common  good. 

Appellee  issued  and  sold  two  bond  issues  dated 
January  1,  1922,  and  May  1,  1924,  due  serially  1934 
to  1964  without  option  of  prior  payment,  bearing  in- 
terest at  51/2%  and  6%  payable  semi-annually  which 
bonds  it  paid  punctually  until  January  1,  1933.  Since 
that  date  it  has  continuously  violated  the  laws  govern- 
ing its  trust  obligation  to  appellant. 

The  first  serious  effort  by  appellee  to  rej^udiate 
its  obligation  to  lay  and  collect  the  taxes  required  by 
law  was  disallowed  by  this  Honorable  Court,  as  re- 


ported  in  89  Fed.  (2d)  1002.     Certiorari  was  denied 
October  11,  1937,  58  S.  Ct.  30. 

The  second  action  to  bludgeon  bondholders  into  ac- 
cepting the  compromise  settlement  it  had  failed  to 
enforce  the  first  time,  was  begun  by  the  filing  of  a 
petition  June  17,  1938  whereupon  appellant  filed  his 
claim  and  set  up  his  defenses.  The  final  decree,  dated 
July  15,  1941,  on  becoming  fijial  terminated  the  juris- 
diction allowed  by  the  provisions  of  11  U.S.C.A.  401- 
403  the  base  of  that  proceeding.  No  jurisdiction  over 
the  debtor  or  the  creditors  or  their  bonds  or  other 
claims  is  authorized  under  11  U.S.C.A.  401-403,  unless 
they  voluntarily  have  consented  to  jurisdiction.  Ap- 
pellant has  at  no  time  consented  to  bankruptcy  juris- 
diction over  the  bonds  held  by  him,  and  does  not  now. 
Appellant's  bonds,  with  certain  others,  were  separately 
recognized  and  designated  by  the  final  decree  of  July 
15,  1941  as  ''still  outstanding  obligations".  (R.  27.) 
They  are  still  legal  for  the  investment  of  trust  funds 
and  savings  banks  under  the  laws  of  California,  evi- 
denced by  the  State  Controller's  certificate  affixed  to 
each  bond.  (R.  175.)  The  law  authorizing  this  State 
certification  is  still  in  full  force  and  effect.  (Sec. 
20000-83,  Ch.  368,  Stat.  1943.) 

Appellee  has  shown  no  lawful  right,  title  or  interest 
in  or  to  the  $32,811.95  now  in  custodia  lecjis,  but  given 
to  it  by  the  District  Court  on  December  31,  1946, 
without  warrant  of  law.  The  funds  deposited  in 
custodia  legis  created  a  trust  fund  subject  to  the  final 
decree  of  July  15,  1941,  and  Title  28  of  the  Judicial 
Code,  Sees.  851-852.    Under  no  circumstances  can  they 


be  disbursed  except  as  provided  in  the  final  decree, 
which  became  final  November  9,  1942,  unless  and 
until  the  claims  upon  that  fund  have  become  disposed 
of,  so  that  valid  claims  to  the  fund  no  longer  exist. 

Appellant  owns  17  bonds  of  Merced  Irrigation  Dis- 
trict of  $1,000  denomination,  bearing  5y2%  and  6% 
interest  coupons  which  the  District  ever  since  1933 
has  unlawfully  failed,  refused  and  neglected  to  pay 
in  whole  or  in  part.  These  bonds  bear  fixed  maturity 
dates,  and  none  are  redeemable  or  callable  prior  to 
their  due  dates.  14  of  the  bonds  are  not  lawfully  due, 
their  fixed  maturity  dates  being  1952  to  1961. 

It  is  stipulated  (R.  101)  that  the  transcript  of 
record  on  appeal  in  case  No.  9242  and  case  No.  9955 
in  this  Court  shall  be  a  part  of  the  record  on  appeal 
herein,  but  need  not  be  reprinted.  The  form  of  the 
bonds  owned  by  appellant  is  shown.  (R.  13,  case  No. 
9242.) 


THE  ISSUE  OF  THIS  APPEAL. 

From  the  foregoing  statement  it  is  apparent  that 
the  main  issue  presented  in  this  appeal  is  a  simple  one. 

It  may  be  stated  as  follows: 

Did  the  District  Court  err  in  ruling  that  the  still 
outstanding  obligations  owned  by  appellant  are  out- 
lawed by  an  applicable  statute  of  limitations? 

If  so,  is  the  order  giving  the  $32,811.95  in  custodia 
legis  to  the  bankrupt  after  45  days,  unless  sooner  all 
claimed  and  withdrawn,  an  allowable  modification  of 
the  final  decree? 


SPECIFICATION  OF  ERRORS  AND  POINTS  ON  APPEAL. 

While  this  appeal  presents  but  one  main  issue,  the 
designation  of  points  on  appeal  (R.  88)  lists  12  points, 
the  following  will  be  relied  on  as  constituting  errors 
by  the  District  Court  in  making  the  order  from  which 
this  appeal  is  taken.    These  points  are  as  follows : 

1.  The  District  Court  erred  in  ruling  that  any 
of  the  bonds  or  coupons  owned  by  J.  R.  Mason  are 
outlawed,  because  some  are  not  yet  lawfully  due 
or  payable,  and  because  those  which  are  past  due 
were  all  duly  ])resented  for  payment,  and  are  thus 
brought  under  the  provisions  of  Sec.  52  of  the 
Irrigation  District  Act,  and  are  not  subject  to  the 
statute  of  limitations  otherwise  applicable  to  past 
due  claims. 

2.  The  District  Court,  after  the  final  decree 
had  become  final,  is  not  authorized  in  proceed- 
ings under  11  U.S.C.A.  401-^03  to  make  any  addi- 
tions to  its  substantive  provisions,  and  was  with- 
out jurisdiction  as  a  court  of  bankruptcy  to  enter 
the  order  and  decree  of  December  31,  1946  unless 
the  statute  of  limitations  applicable  to  the  still 
outstanding  bonds  and  coupons  held  by  J.  R. 
Mason  had  run,  as  a  matter  of  law. 

3.  The  doctrine  of  laches  is  inapplicable  in  the 
absence  of  any  showing  of  injury.  No  such  show- 
ing appears  in  the  record. 

4.  The  District  Court  erred  in  ordering  the 
funds  originally  placed  in  the  registry  of  the 
court  to  pay  ''the  holders  of  such  bonds  in  ac- 
cordance with  said  Interlocutory  Decree",  given 
to  the  bankrupt  unless  withdrawn  by  the  holders 
of  still  outstanding  bonds  within  45  days.  No 
showing  was  made  that  the  bankrupt  has  any 


right,  title  or  interest  in  or  to  any  of  this  fund, 
the  disbursement  of  which  is  governed  by  the 
provisions  in  Title  28  of  the  Judicial  Code,  Sec- 
tions 851-852.  No  time  limitation  is  provided  in 
these  sections  of  the  Judicial  Code  within  which 
lawful  claims  may  be  presented  and  paid. 

5.  The  District  Court  erred  in  entering  the 
order,  because  it  has  the  force  and  effect  of  un- 
lawfully giving  abatement  from  mandatory  taxa- 
tion to  private  holders  of  land  titles,  and  of  allow^- 
ing  them  to  retain  the  land  titles  in  violation  of 
State  law  and  decisions  of  the  highest  State  Court, 
and  of  the  Supreme  Court  of  the  United  States. 
The  effect  of  the  decree  is  to  enable  tax  evading 
and  tax  avoiding  holders  of  land  to  unlawfully 
reap  unearned  increment,  at  the  expense  of  the 
holders  of  ''still  outstanding"  bonds,  and  with 
no  benefit  to  the  common  good. 

6.  The  District  Court  erred  in  failing  to  lift 
the  restraints  in  the  final  decree,  as  requested, 
which  restraint  has  the  force  and  effect  of  per- 
mitting public  tax  officials  of  California  to  vio- 
late the  Constitution  and  laws  of  California  ap- 
plicable under  Deering's  General  Laws,  Act  3854, 
p.  1792  (Stat.  1897,  p.  254  as  amended),  in  that 
it  operates  to  release  them  from  the  performance 
of  statutory  taxing  duties,  as  construed  by  the 
highest  State  Court,  and  also  by  the  Supreme 
Court  of  the  United  States. 

7.  Appellant  is  a  holder  of  valid,  binding  and 
unpaid  original  ''still  outstanding"  bonds  and 
coupons  issued  by  Merced  Irrigation  District, 
whose  vested  rights  as  a  bondholder  are  governed 
by  State  law  and  decisions,  and  are  secured 
against  impairment  by  Art.  I,  Sec.  10,  cl.  1,  and 
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the  5th  and  14th  Amendments  to  the  United 
States  Constitution;  and  also  by  Art.  I,  Sec.  16; 
Art.  VI,  Sec.  13;  Art.  IV,  Sec.  25,  sub.  16  of  the 
California  Constitution. 


ARGUMENT. 

1.  THE  DISTRICT  COUIIT  ERRED  IN  RULING  THAT  THE 
BONDS  AND  COUPONS  OWNED  BY  APPELLANT  ARE  OUT- 
LAWED. 

There  was  no  dispute  between  the  parties  in  the 
District  Court  that  State  law  and  decisions  control 
this  case,  there  being  no  Federal  statute  of  limitation 
''applicable  to  the  still  outstanding  obligations". 

In  a  letter  addressed  to  the  District  Court  November 
12,  1946  (R.  55)  appellee  contended, 

''It  is  our  position  that  the  court  is  now  without 
jurisdiction  to  allow  Mr.  Mason  to  take  the  money 
if  he  now  desires  to  do  so.  If  the  statute  of  limi- 
tations has  run  as  we  contend,  the  court  would 
seem  to  haA^e  no  jurisdiction  except  to  order  the 
money  returned  to  the  Irrigation  District.  Gen- 
eral equity  authority  would  not  seem  sufficient  to 
override  a  substantive  rule  of  law.  Once  an  ap- 
propriate statute  of  limitations  has  run  the  obli- 
gation to  pay  the  money  (if  any  exists)  is  ex- 
tinguished. 

It  is  true  that  in  the  final  decree  the  court  said 
in  effect  that  upon  the  expiration  of  the  statute 
of  limitation  period  the  District  might  report 
back  to  the  court  for  such  action  as  the  court 
deemed  advisable.  However,  we  do  not  make  our 
case  upon  that  order  but  upon  statutory  and  sub- 


stantive  rules  of  law  by  virtue  of  which  we  claim 
that  the  court  can  not  exercise  discretion  in  the 
premises  but  can  only  apply  the  law  as  it  exists." 

At  no  stage  of  the  case  did  appellee  show  the  statute 
of  limitations  which  he  relied  on,  or  cite  any  Court 
decision  construing  such  statute  as  being  ''applicable 
to  the  still  outstanding  obligations"  such  as  are  here 
involved. 

Neither  did  he  attempt  to  deny  that  the  judgment 
of  the  Supreme  Court  of  California  in  the  case  of 
Moodif  V.  ProvideM  J.  V.,  12  Cal.  (2d)  389,  that  the 
statute  is  inapplicable  is  decisive  of  the  statutory  and 
substantive  nile  of  law  governing  this  point.  After 
considering  the  brief  filed  by  appellant  (R.  43)  and 
exhaustive  oral  argument  presented  at  the  November 
15  hearing  (R.  105-157)  the  District  Court  thereupon 
ordered  that  the  petition  must  be  denied.  (R.  57.)  No 
law  or  decision  was  shown  anywhere  in  the  record 
(R.  157-199)  supporting  the  reversal  in  the  District 
Court  order  of  December  31,  1946  which  decrees: 

"That  all  outstanding  bonds  and  coupons  of  the 
above  named  debtor  effected  by  the  plan  of  com- 
position herein,  and  all  claims  of  whatsoever 
nature  based  thereon,  are  now  barred  by  the  stat- 
ute of  limitations  applicable  thereto,  and  do  not 
now  constitute  valid  claims  against  said  debtor 

The  63  still  outstanding  bonds,  of  which  appellant 
owns  only  17  are  fixed  maturity  bonds,  53  of  which 
are  not  even  lawfullv  due.    The  bonds  are  not  redeem- 
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able  or  callable  before  their  fixed  due  dates,  and  it  is 
not  disputed  that  the  3  past  due  bonds,  and  all  past 
due  coupons  ownied  by  appellant  are  valid  and  were 
duly  presented  according  to  the  provisions  of  Sec.  52 
of  the  Irrigation  Act,  which  brings  them  under  the 
substantive  and  statutory  rule  of  law  as  construed  and 
applied  in  the  case  of  Moody  v.  Provident  I.  D. 
(supra),  making  the  statute  of  limitations  wholly  in- 
applicable to  any  of  the  "still  outstanding"  bonds  or 
coupons  owned  by  appellant.  In  that  case  the  Su- 
preme Court  of  California  settled  that  the  presenta- 
tion of  bonds  and  coupons  based  on  the  same  State 
laws  as  the  bonds  owned  by  appellant: 

''constituted  a  new  agreement  between  the  plain- 
tiff and  the  district,  under  which  the  plaintiff's 
bonds  and  coupons  would  be  exempt  from  the 
rumiing  of  the  statute  of  limitations  until  money 
sufficient  to  make  pa}Tnent  thereof  had  come  into 
the  hands  of  the  treasurer  and  notice  given  that 
monej^  was  available  for  the  pajTnent  of  the 
bonds.  *  *  * 

It  is  settled  law  that  an  irrigation  district  is  a 
governmental  agency,  and  that  it  has  such  powers, 
and  is  subject  to  such  liabilities  as  are  expressly 
provided  by  statute.  (Cases.)  Likewise,  it  is 
also  well  settled  that  the  law  in  force  at  the  time 
the  bonds  and  coupons  are  issued  by  a  district 
become  a  part  of  the  contract.  (Cases.)  *  *  * 

That  the  registering  of  the  bonds  and  coupons, 
as  provided  by  Sec.  52,  supra,  constituted  a  new 
agreement  and  tolled  the  statute  of  limitations 
until  there  was  sufficient  money  in  the  hands  of 
the  treasury  of  the  district  with  which  to  pay  the 
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same,  and  notice  given  as  provided  by  the  Cali- 
fornia Irrigation  District  Act,  is  upheld  by  the 
United  States  Supreme  Court  in  the  case  of 
County  of  Lincoln  v.  Liining,  130  U.  S.  529,  33 
L.  ed.  766.  The  opinion  in  this  case,  after  holding 
that  a  transaction  similar  to  that  which  took 
place  between  the  plaintiff  and  the  district  con- 
stituted the  creation  of  a  new  agreement,  used  the 
following  language:  'The  cases  of  Underhill  v. 
Sonora,  17  Cal.  172  and  Freetnan  v.  Chamberlain, 
65  Cal.  603,  are  in  point.'  *  *  * 

We  also  hold  that  the  statute  of  limitations  in 
this  case  is  tolled  and  can  not  he  pleaded  by  the 
district  as  a  defense  until  the  statutory  period 
elapses  after  funds  are  in  the  hands  of  the  treas- 
urer tvith  tvhich  to  make  payment,  and  notice 
thereof  given/'   (Emphasis  supplied.) 

Moody  V.  Provident  I.  D.,  12  Cal.  (2d)  389. 

Instead  of  obeying  the  Constitution  and  laws  of 
California,  appellee  has  illegally  since  1933  paid  all 
except  the  holders  of  ''still  outstanding"  bonds  the 
full  amount  of  money  claimed  and  demanded,  while 
the  appellant's  duly  presented  coupons  lawfully  pay- 
able in  1933  and  semi-annually  thereafter,  and  the 
principal  due  on  bonds  owned  by  appellant  have  been 
defaulted,  and  nothing  at  all  has  been  paid  to  appel- 
lant during  all  these  14  years.  This  discriminatory 
misconduct  by  appellee  is  in  violation  of  the  law  ap- 
plicable, and  governing  its  affairs  as  construed  and 
applied  also  in  the  following  cases: 

Bates  V.  McHenry,  123  Cal.  App.  81 ; 

Shmise  v.  Qtmiley,  3  Cal.  (2d)  357; 


12 


Provident  v.  Zumivalt,  12  Cal.  (2d)  365; 
El  Camino  v.  FA  Camino,  12  Cal.  (2d)  378. 

In  Fontana  Land  Co.  v.  Laughlin,  199  Cal.  625,  636, 
the  Court  said: 

"The  power  to  nullify  acts  of  the  legislature  pre- 
scribing a  limitation  upon  the  time  within  which 
actions  may  be  commenced  is  not  a  judicial  pre- 
rogative. Statutes  of  limitations  become  rules  of 
property. ' ' 

It  is  respectfully  submitted  that  the  power  to  pre- 
scribe a  limitation  upon  the  time  within  which  actions 
may  be  commenced,  where  there  is  no  statute  of  limi- 
tations "applicable  to  the  still  outstanding  obliga- 
tions", is  equally  not  a  judicial  prerogative,  and  the 
Congress  has  not  delegated  any  authority  to  its  Courts 
to  supply  a  statute  of  limitations  under  any  statute 
or  decision  cited  by  aj^pellee. 

In  3Ioody  v.  Provident  I.  D.,  12  Cal.  (2d)  389,  the 
Court  further  said: 

"It  is  further  contended  by  the  respondent  that 
having  the  bonds  and  coupons  registered  and  the 
district  endorsement  made  by  the  treasurer  as 
authorized  by  the  pi'ovisions  of  section  52  of  the 
California  Irrigation  District  Act  as  amended  in 
1919,  increasing  the  interest  from  6%  to  7%  and 
specifying  that  the  bonds  and  coupons  should 
thereafter  bear  interest  at  the  rate  of  7  percent 
until  funds  were  available  for  their  payment,  and 
the  acceptance  of  the  same  by  the  plaintiff,  con- 
stituted a  netv  agreement.  The  consideration 
moving  to  the  plaintiff  would  be  the  increased 
interest  and  th&  waiving  on  the  part  of  the  dis- 
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trict  of  the  right  to  pIfMd  the  statute  of  limita- 
tions, thus,  in  any  event  rendering  the  entering 
of  a  money  judgment  against  the  district  on  the 
bonds  and  coupons  an  unnecessary  and  idle  pro- 
cedure. *  *  *" 

''The  endorsement  on  the  bonds  and  coupons 
by  the  treasurer  of  the  district  binds  the  district 
to  pay  that  (7%)  rate  of  interest  tvhenever  funds 
are  available  for  such  purpose.  Thus,  the  fi- 
nancial interests  of  the  plaintiff  are  rendered 
exactly  the  same  hy  the  endorsement  as  it  ivould 
he  after  ohtaining  a  money  judgment."  (Emphasis 
ours.) 

The  Supreme  Court  of  California  has  clearly  and 
unequivocally  decided  that  the  applicable  State  law 
does  not  allow  appellee  to  plead  the  statute  of  limita- 
tions as  against  the  ''still  outstanding"  past  due 
bonds  and  coupons  owned  by  appellant,  all  of  which 
were  duly  presented  for  pa>anent  according  to  con- 
trolling State  law. 

The  decree  of  the  District  Court,  that  the  statute 
of  limitations  "applicable  to  the  still  outstanding" 
bonds  and  coupons  has  run,  is  an  error  of  law,  because 
it  contravenes  the  decision  of  the  Supreme  Court  of 
California,  in  the  cases  cited. 
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2.  THE  DISTRICT  COURT,  AFTER  THE  FINAL  DECREE  HAD 
BECOME  FINAL,  IS  NOT  AUTHORIZED  TO  MAKE  ADDI- 
TIONS TO  ITS  SUBSTANTIVE  PROVISIONS. 

The  final  decree  under  11  U.S.C.A.  401-403  was 
signed  and  filed  July  15,  1941.  It  became  final  No- 
vember 9,  1942.    (R.  26.) 

However  much  appellee  may  now  wish  that  the 
claim  of  appellant  had  not  been  separately  dealt  with 
in  that  decree  which  expressly  recognizes  it  as  a  *' still 
outstanding  obligation",  until  the  statute  of  limita- 
tions ^'applicable",  if  any,  has  run,  it  is  now  too  late 
to  vary  the  force  and  effect  of  the  final  decree,  which 
is  final  and  conchisive  of  the  proceeding  under  11 
U.S.C.A.  401-403.  Appellee  is  not  now  in  position  to 
complain  of  the  clear  provisions  in  the  final  decree, 
at  least  not  without  a  showing  of  injustice  or  hard- 
ship. There  is  no  showing  of  injury  to  appellee  or 
even  the  hint  of  it  anywhere  in  the  record. 

The  final  decree,  discharge  and  order  settling  report 
and  account  of  disbursing  agent  (R.  26)  does  not 
cancel  and  annul  the  ''still  outstanding  obligations", 
but  expressly  excepts  them  from  the  language  em- 
bodied in  paragraph  3  of  the  decree,  while  paragraph 
2  provides  as  follows: 

"If  any  money  shall  remain  in  the  hands  of  the 
Registi'ar  after  petitioner  claims  that  the  statute 
of  limitations  applicable  to  its  still  outstanding 
ohligations,  if  any,  has  run,  petitioner  may  so 
report  to  this  Court  for  such  further  action  re- 
specting said  monej^  remaining  in  the  hands  of 
the  Registrar  as  this  Court  may  determine  to  be 
proper  and  for  the  final  closing  of  the  proceed- 
ing."   (Emphasis  ours.) 
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In  this  action,  appellee  has  pointed  to  no  case  sup- 
porting his  argument.  (R.  129.)  Neither  has  he  sug- 
gested that  the  cases  cited  by  appellant  are  not  com- 
pletely controlling  of  the  disputed  point,  and  the  Dis- 
trict Court  sustained  the  objections  filed,  in  its  order 
of  November  15,  1946,  when  the  Court  said:  ''it  is 
ordered  that  the  petition  herein  is  denied;"  (R.  57). 
Because  of  certain  conditions  included  in  that  pro- 
posed order  (R.  58),  objected  to  by  appellant  (R.  59) 
that  order  was  not  signed. 

In  the  minute  order  of  December  28,  1946  (R.  74) 
the  Court  did  not  show  any  statute  of  limitations 
"applicable  to  the  still  outstanding  obligations",  that 
has  run,  but  rules  that  it  has  run  and  also  rests  its 
decision  on  ''laches",  and  "that  there  has  also  been 
sufficient  time  under  any  applicable  statute  of  limi- 
tations for  the  determination  of  the  amount  remain- 
ing in  this  fund".    (R.  196.) 

Therefore,  because  it  was  shown  that  no  statute 
of  limitations  is  applicable  to  the  obligations  owned 
by  appellant,  the  Court  appears  to  rule  that  some  un- 
shown  statute  applicable  to  the  funds  in  the  Registry 
of  the  Court  has  run,  which  materially  varies  the 
final  decree.    (R.  26.) 

The  fijial  decree  which  was  signed  July  15,  1941 
(R.  26)  contains  provisions  and  conditions  in  para- 
graph 2,  making  it  very  different  from  the  conditions 
in  the  final  decree  first  proposed,  but  not  signed. 
(R.  21.) 
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It  is  now  too  late  for  appellee  to  wish  that  the  final 
decree  first  proposed  had  been  the  final  decree  signed 
and  filed. 

The  final  decree  contained  no  condition  about  a 
statute  applicable  to  the  funds  in  the  Registry  of  the 
Court,  but  only  to  the  statute,  if  any,  '^  applicable  to 
still  outstanding"  bonds  and  coupons  of  Merced  Irri- 
gation District. 

The  Supreme  Court  of  California  has  settled  that 
no  statute  of  limitations  is  applicable  to  any  bonds 
or  coupons  such  as  are  owned  by  appellant.  Moody 
V.  Provident  I.  D.,  supra. 

No  statute  of  limitations  applicable  to  the  funds  in 
the  Registry  of  the  District  Court  was  shown.  None 
appears  in  the  record.    (R.  128.) 

The  decree  of  December  31,  1946  (R.  95)  holding 
that  ''all  claims  of  whatsoever  nature  based  thereon, 
are  now  barred  by  the  statute  of  limitation  ap- 
plicable thereto  and  do  not  now  constitute  valid  claims 
against  said  debtor  nor  against  said  fund  deposited  by 
debtor  with  this  Court"  is  arbitrary,  capricious  and 
an  error  of  law,  and  it  is  also  objected  to  as  a  varia- 
tion and  revision  of  the  final  decree  of  November  15, 
1941,  which  became  final  and  conclusive,  November  9, 
1942. 

''Whatever  was  before  the  court  and  is  disposed 
of  is  considered  as  finally  settled.  The  inferior 
court  is  bound  by  the  decree  as  the  law  of  the 
case  and  must  carry  it  into  execution  according 
to  the  mandate.  They  can  not  vary  it  or  ex- 
amine it  for  any  other  purpose  than  execution; 
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or  give  any  other  or  further  relief;  nor  review 
it  upon  the  matter  decided  on  appeal,  for  error 
apparent,  nor  intermeddle  with  it  further  than  to 
settle  so  much  as  has  been  remanded."  (Emphasis 
ours.) 

Ex  parte  Sihbald  v.  United  States,  12  Pet.  488, 
492. 


3.      THE  DOCTRINE  OF  LACHES  IS  INAPPLICABLE  IN  THE 
ABSENCE  OF  ANY  SHOWING  OF  INJURY. 

The  District  Court  erred  in  finding  appellant  guilty 
of  laches,  in  its  decree  of  December  31,  1946  (R.  95, 
96),  when  it  said: 

''*  *  *  that  the  owners  and/or  holders  of  said 
outstanding  bonds  and/or  coupons  are  guilty  of 
laches  in  the  premises  and  are  barred  thereby  and 
by  applicable  statutes  of  limitation  from  receiv- 
ing any  part  of  said  fund  on  deposit  herein  and/or 
from  asserting  any  claim  whatsoever  against  said 
debtor  based  on  said  bonds  and/or  coupons. ' ' 

No  applicable  statute,  federal  or  state  is  shown  to 
warrant  this  order. 

Title  28  of  the  Judicial  Code,  Sees.  851,  852,  appears 
to  govern  the  disbursement  of,  and  the  rights  of  credi- 
tors to  present  claims  to  funds  such  as  those  in  the 
Registry  of  the  Court  in  this  case.  No  time  limit 
whatever  is  provided  in  the  Code  within  which  lawful 
claims  to  such  a  fund  may  be  presented. 

"Lapse  of  time  alone  does  not  constitute  laches, 
and  delay  will  not  bar  relief  where  it  has  not 
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worked  injury,  prejudice,  or  disadvantage  to  de- 
fendants or  others  adversely  interested." 
SJiell  V.  Strong,  151  Fed.  (2d)  909,  CCA.  10. 

**As  we  understand,  the  courts  generally  enforce 
the  rule  that  a  plaintiff  does  not  lose  his  remedy 
by  mere  laches,  unless  by  delay  his  legal  rights 
are  also  lost  and  the  defendant  acquires  by  pre- 
scription a  right  to  commit  the  nuisance." 
Anderson  v.  Toivn  of  Waynesville,  203  N.  C  37. 

''Rights  of  creditors  in  fund  are  tolled,  not  by 
lapse  of  time  but  by  distribution  in  accordance 
with  statute." 

In  re  Van  Schaick,  69  F.  Supp.  764. 

"A  surplus  of  funds  in  custodia  legis,  arising 
after  payment  of  principal  claims  in  a  bank- 
ruptcy, *  *  *  may  be  devoted  to  pajntnent  of  in- 
terest on  such  claims." 

Kiyoichi  Fujikawa  v.  Sunrise  Soda  Water,  158 
F.  (2d)  490,  CCA.  9. 

The  law  governing  escheat  of  other  funds  in  custodia 
legis  is  reviewed  at  length  by  the  Fifth  Circuit  Court 
of  Appeals  in  the  case  of  Louisville  c&  B.R.  Co.  v. 
RoUns,  135  F.   (2d)  704. 

It  is  significant  that  the  (congress  inserted  no  such 
limitations  in  Chap.  IX  (11  U.S.CA.  401-403)  as  are 
provided  in  other  chapters  of  the  Bankruptcy  Act. 

No  showing  or  even  claim  of  injury  by  appellee  or 
anybody  else  appears  in  the  record,  and  the  judgment 
that  appellant  is  guilty  of  laches,  is  an  error  of  law. 
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4.  THE  DISTRICT  COURT  ERRED  IN  ORDERING  THE  FUNDS 
PLACED  IN  THE  REGISTRY  OF  THE  COURT  TO  PAY  "THE 
HOLDERS  OF  SUCH  BONDS  IN  ACCORDANCE  WITH  SAID 
INTERLOCUTORY  DECREE",  GIVEN  TO  THE  BANKRUPT 
UNLESS  WITHDRAWN  WITHIN  45  DAYS. 

The  funds  in  the  Registry  of  the  Court  do  not, 
under  any  circumstances  belong  to  Merced  Irrigation 
District,  which  never  had  any  pecuniary  right  to  them. 

The  District  is  merely  a  statutory  public  trust,  all 
funds,  land  and  property  under  its  control  being 
dedicated  a  public  trust  owned  by  the  State  of  Cali- 
fornia. This  was  settled  in  El  Camino  v.  El  Camino, 
12  Cal.  (2d)  378. 

There  is  no  proof,  or  even  any  showing^  in  the  rec- 
ord that  appellee  ever  has  had  any  lawful  right,  title 
or  interest  in  or  to  this  money. 

In  the  case  of  Compton-DeJevan  I.  D.  v.  Behhis,  150 
F.  (2d)  526,  it  was  held  by  this  Court,  that  funds 
similarly  in  ciistodia  legis  do  not  belong  to  a  California 
Irrigation  District  even  when  unclaimed  w^ithin  the 
time  allowed  by  a  decree.  Certiorari  was  denied  by 
the  United  States  Supreme  Court  in  that  case. 

In  the  case  of  United  States  v.  Greer  Dr.  Dist.,  121 
Fed.  (2d)  675,  it  was  held  that  disputed  funds  are 
*'not  that  of  the  District,  but  of  the  bondholders,  the 
District  being  as  to  it  (the  fund)  but  a  trustee  for 
them." 

There  are  reasons,  believed  b}^  appellant  to  be  good 
and  sufficient  to  justify  him  in  taking  the  loss  of  in- 
terest he  has  suffered  by  leaving  this  money  in  custodia 
legis.     The  final  decree   (R.  26)   provided  explicitly 
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that  the  funds  would  remain  in  custodia  legis  until 
the  statute  of  limitations  ''applicable  to  the  still  out- 
standing obligations"  had  run. 

The  rights  of  bondholders  construed  in  Nevada  Nat. 
Bank  v.  Sup.,  5  Cal.  App.  638,  are  not  covered  by 
the  plan  of  composition  filed  by  Merced  Irrigation 
District,  nor  by  the  intei-locutory  or  final  decrees  en- 
tered by  the  District  Court.  For  this,  and  other  good 
reasons,  appellant  has  been  unwilling  to  give  up  his 
bonds  for  the  money  in  custodia  legis  which  is  only 
part  of  the  money  his-  bonds  entitle  him  to,  according 
to  Stat.  1943,  Ch.  368,  Sees.  26500-26553. 

The  decree  of  December  31,  1946  giving  these  funds 
to  appellee  imless  withdrawn  without  objection  in  45 
days,  is  a  variation  and  modification  of  the  final  decree. 


5.  THE  DISTRICT  COURT  ERRED  IN  ENTERING  THE  ORDER, 
BECAUSE  IT  HAS  THE  EFFECT  OF  UNLAWFULLY  GIVING 
ABATEMENT  FROM  MANDATORY  TAXATION  TO  PRIVATE 
HOLDERS  OF  TAXABLE  LAND  TITLES,  AND  OF  ALLOWING 
THEM  TO  RETAIN  THE  LAND  TITLES  IN  VIOLATION  OF 
LAW  AND  DECISIONS  OF  THE  HIGHEST  STATE  COURT, 
AND  THE  SUPREME  COURT  OF  THE  U.  S. 

The  decree  of  December  31,  1946  (R.  96)  which  says 
that  the  holders  of  ''all  outstanding  bonds  and  cou- 
pons" are  "barred  *  *  *  from  asserting  any  claim 
whatsoever  against  said  debtor  based  on  said  bonds 
and/or  coupons",  if  allowed  by  this  Court,  would 
have  the  force  and  effect  of  "interfering"  with  obli- 
gations not  created  by  private  contract  or  stipulation. 
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but  which  are  incidents  by  law,  established  by  the 
legislature  and  by  the  highest  Court  of  the  State.  The 
encumbrance  should  be  accorded  at  least  as  much 
dignity  and  importance  as  a  like  burden  imposed  on 
the  land  by  the  parties  by  covenant.  TJ.  S.  v.  Aho,  68 
F.  Supp.  358. 

The  statutes  of  California  expressly  provide  that 
all  lands  in  the  district  are  dedicated  a  public  trust 
for  the  ''uses  and  purposes"  of  the  Act,  and  that  all 
land  shall  be  and  remain  liable  to  be  assessed,  among 
other  things,  to  paj^  principal  and  interest  on  all  bonds. 
Provident  v.  Zumwalt,  12  Cal.  (2d)  365. 

It  was  intended  that  this  would  create  an  irrevocable 
and  paramount  obligation  upon  all  land  in  the  dis- 
trict, and  its  ''rent,  issues  and  profits",  in  order  to 
insure  repayment  of  lawfully  issued  bonds.  There  is 
no  provision  for  the  release  of  any  land  from  the 
encumbrances  so  created  by  law.  Only  after  all  out- 
standing bonds  and  costs  have  been  paid,  or  provi- 
sion is  made  for  their  payment  in  full,  can  a  District 
be  dissolved.  Happy  VdJeij  Water  Co.  v.  Thornton, 
1  Cal.  (2d)  325,  Stat.  1903,  p.  3;  Stat.  1915,  p.  859; 
Stat.  1919,  p.  751,  amended,  Stat.  1925,  p.  220. 

The  law  of  California,  by  statute  and  decision,  has 
created  an  encumbrance  on  all  land  in  Merced  Irriga- 
tion District  which  holds  the  land  itself  for  future 
assessments,  and  which  specifically  places  the  land 
under  the  charge  to  be  made  from  year  to  year,  as  re- 
quired by  law.    Provident  v.  Zumwalt,  supra. 

Nothing  in  Chapter  IX  authorizes  the  District  Court 
to  make  orders  which  contravene  the  limitations  in  Sec. 
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64a  of  the  Bankruptcy  Act,  or  in  28  U.S.C.A.  §  41(1), 
sub.  (3)  (4);  28  U.S.C.A.  §379;  11  Am.  Jur.  Conflict 
of  Laws  §  30. 

This  restraint  on  appellant  violates  his  vested  prop- 
erty rights,  as  a  holder  of  ''still  outstanding  obliga- 
tions", and  is  an  error  of  law. 


6.  THE  DISTRICT  COURT  ERRED  IN  FAILING  TO  LIFT  THE 
RESTRAINT  IN  THE  FINAL  DECREE,  WHICH  RESTRAINT 
HAS  THE  FORCE  AND  EFFECT  OF  PERMITTING  PUBLIC 
TAX  OFFICIALS  OF  CALIFORNIA  TO  VIOLATE  THE  CON- 
STITUTION AND  LAWS  OF  CALIFORNIA  APPLICABLE,  IN 
THAT  IT  SERVES  TO  RELEASE  THEM  FROM  THE  PER- 
FORMANCE OF  STATUTORY  TAXING  DUTIES,  AS  CON- 
STRUED BY  THE  HIGHEST  COURTS. 

The  original  Chapter  IX  (11  U.S.C.A.  301-304) 
held  unconstitutional  in  Ashton  v.  Cameron  County, 
298  U.  S.  513,  provided  that,  even  in  the  interlocutory 
decree,  the  Court  could  make  the  plan  of  composition 
binding  on  the  debtor,  but  the  amended  Chapter  IX 
has  no  such  provision. 

No  restraint  is  authorized  except  upon  the  filing  of 
the  interlocutory  decree  under  11  U.S.C.A.  401-403. 

The  point  which  distinguishes  this  case  from  all 
others,  is  the  provision  in  this  final  decree  which 
segregates  the  bonds  owned  by  appellant,  and  certain 
others,  and  which  designates  them  as  constituting 
"still  outstanding  obligations".  Manifestly  a  decree 
can  not  both  cancel  an  obligation,  and  also  recognize 
it  as  a  ''still  outstanding  obligation"  at  the  same  time. 
Either  the  bonds  owned  by  appellant  are  "still  out- 
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standing  obligations",  as  designated  in  paragraph  2 
of  the  final  decree  (R.  27),  or  else  they  are  among 
those  bonds  ''cancelled  and  annulled"  in  paragraph  3 
of  that  final  decree.  If  appellant's  bonds  now  belong 
in  the  latter  category,  no  restraint  was  needed  in  the 
final  decree,  while  if  "the  statute  of  limitations  ap- 
plicable to  the  still  outstanding  obligations"  has  not 
run,  the  restraint  violates  11  U.S.C.A.  403(c),  sub. 
(a)  ;  403  (e)  sub.  (6) ;  403  (i)  because  it  has  the  force 
and  effect  of  "interfering"  with  the  execution  of 
mandatory  State  land  tenure  and  tax  laws,  as  con- 
strued and  applied  repeatedly  by  the  Courts  in  the 
following  cases: 

Fallhrook  I.  D.  v.  Bradley,  164  U.S.  112; 

Herring  v.  Modesto  I,  D.,  95  F.  705; 

Shouse  V.  Quinley,  3  Cal.  (2d)  357; 

SeJhy  V,  Oakdale  I.  D.,  140  C.  A.  171 ; 

Provident  v.  Zumivalt,  12  Cal.  (2d)  365 ; 

Moody  V.  Provident,  12  Cal.  (2d)  389. 

The  Supreme  Judicial  Council  of  Massachusets,  in 
the  recent  case  of  Commissioner  of  Corporations  and 
Taxation,  54  N.E.  (2d)  43  said: 

"Decision  of  the  IT.  S.  Supreme  Court,  in  con- 
struing a  federal  statute  was  entitled  to  due  def- 
erence and  respect  but  was  not  binding  on  Su- 
preme Judicial  Court  in  construing  Massachusetts 
Taxing  Statutes." 

See  also: 

Co7nm.  V.  Skaggs,  122  Fed.  (2d)  721,  CCA.  5. 

In  Gardner  v.  State  of  N.  J.,  decided  January  20, 
1947  (15  L.  W.  4171)  by  the  United  States  Supreme 
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Court,  that  Court  again  reaffirmed  that  obligations 
supported  by  the  sovereign  taxing  power  of  a  State, 
are  still  beyond  the  power  of  the  bankruptcy  clause  to 
disallow.    The  Court  said: 

**Nor  do  we  intimate  any  view  on  the  amount  of 
the  tax  claim  which  should  be  allowed,  or  on  the 
validity,  character,  priority  or  extent  of  the  lien 
asserted  by  New^  Jersey,  or  on  the  manner  in 
which  it  should  be  satisfied  in  a  plan  of  reorgani- 
zation. We  only  hold  that  the  reorganization 
court  could  properly  entertain  all  objections  to  the 
claim,  except  those  involving  the  valuations  un- 
derlying the  assessments  and  the  validity  of  those 
assessments.  *  *  *  Res  judicata  may  have  made 
binding  on  the  Reorganization  Court  various  ques- 
tions of  local  law,  including  the  amount  and 
validity  of  taxes  under  New  Jersey  law  and  the 
character  and  extent  of  the  lien  that  law  affords 
them." 

At  no  stage  of  the  proceedings  under  Chapter  IX,  or 
here,  has  there  been  any  objection  ''involving  the 
valuations  underlying  the  assessments  or  the  validity 
of  those  assessments'',  against  which  assessments  ap- 
pellant's bonds  are  a  fixed  claim,  ranking  ahead  of 
other  real  property  liens  public  or  private  according 
to  law.  The  priority  of  this  lien  was  recently  con- 
strued by  this  Honorable  Court  in  Fallbrook  v.  Cotvan, 
131  F.  (2d)  513,  CCA.  9  (certiorari  denied). 

No  objection  to  the  claim  of  appellant  upon  the 
assessments  appears  anj^'here  in  the  record  of  this 
case,  or  in  any  stage  of  the  Chapter  IX  proceeding. 
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Squarely  in  point  appears  to  be  the  case  of  Gompers 
V.  Buck's  Stove  &  Range  Co.,  221  U.S.  418,  436,  where 
the  Coui't  said: 

*'a  restraining  order  issued  by  a  court  having  no 
jurisdiction  under  the  applicable  statute  or  the 
Constitution  is  void  ab  initio  and,  therefore  no 
contempt  proceeding  can  be  maintained  for  any 
disobedience  of  its  provisions." 

''Courts  can  not  usurp  the  functions  of  the 
legislature,  nor  read  into  a  statute  something 
which  they  may  conceive  to  have  been  uninten- 
tionally left  out  by  the  legislative  body." 

State  V.  Reeves,  129  Pac.  (2d)  805. 

"No  mere  omission  nor  mere  failure  to  provide 
for  contingencies  which  it  may  seem  wise  to  have 
specifically  provided  for,  justify  any  judicial  ad- 
dition to  language  of  the  statute." 

Porter  v.  Novak,  157  F.  (2d)  824.  CCA.  Mass. 

''Generally,  effect  of  bankrupt's  discharge  on 
particular  debt  is  determined  in  plenary  action 
brought  in  court  other  than  bankruptcy  court  by 
creditor  to  enforce  debt  against  discharged  bank- 
rupt, and  an  essential  part  of  trial  of  such  action 
is  a  determination  of  effect  of  discharge  when 
pleaded  by  bankrupt  as  an  affirmative  defense. 
Federal  Rules  of  Procedure,  rule  8(c),  28  USCA 
following  sec.  723  c;  Bktcy  Act,  §§  14,  17,  11 
USCA  §§  32,  35." 

In  re  Anthony,  42  F.  Supp.  312. 

"Any  indulgence  in  construction  should  be  in 
favor  of  the  States,  because  Congress  can  speak 
with  drastic  clarity  whenever  it  chooses  to  assure 
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full  federal  authority,  completely  displacing  the 
States." 
Hill  V.  Floridu,  325  U.S.  538. 

"It  is  submitted  *  *  *  that  the  right  of  the 
holders  of  municipal  and  quasi-municipal  bonds 
to  compel  the  exercise  of  the  taxing  power  for  the 
satisfaction  of  their  claim  is  at  least  as  definitely 
a  property  right  as  are  the  rights  of  mortgagees. ' ' 

1  Jones,  Bonds  and  Bond  Securities,  (4  Ed.) 
Sec.  480. 

Louisiana  v.  Netv  Orleans,  215  U.S.  170; 

Ex  parte  Aijers,  123  U.S.  443; 

Cargile  v.  N.Y.  Tr.  Co.,  67  F.  (2d)  585; 

Huddleson  v.  Dwyer,  322  U.S.  232; 

FaJlbrook  I.  D.  v.  Bradley,  164  U.S.  112; 

Snowden  v.  Hughes,  321  U.S.  1. 

The  restraint  in  the  decree  as  applied,  is  incon- 
sistent with  the  inhibition  in  11  U.S.C.A.  403(c), 
sub.  (a);  403(e)  sub.  (6);  403 (i).  Nothing  contained 
in  Chapter  IX  or  any  chapter  of  the  Bankruptcy 
Act  authorizes  a  federal  Court  to  shield  State  tax 
officials  who  have  violated  the  Constitution  and  man- 
datory provisions  of  the  land  tax  laws  of  their  sov- 
ereign State,  as  construed  by  the  State  Court.  The 
restraint  here  complained  of  will,  if  not  stricken  as 
prayed  herein,  allow  both  tax  collectors  and  tax 
evading  landholders  to  violate  the  law,  and  escape  the 
penalties  required  by  governing  law. 
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7.  APPELLANT  IS  A  HOLDER  OF  VALID,  BINDING  AND  UN- 
PAID ORIGINAL  "STILL  OUTSTANDING"  BONDS  AND 
COUPONS  WHOSE  VESTED  RIGHTS  ARE  GOVERNED  BY 
STATE  LAW,  AND  ARE  SECURED  AGAINST  IMPAIRMENT 
BY  ART.  I,  SEC.  10,  CL.  I  AND  THE  FIFTH  AND  FOUR- 
TEENTH AMENDMENTS  TO  THE  U.  S.  CONSTITUTION. 

''Denial  of  certiorari  by  U.  S.  Supreme  Court 
has  no  precedential  significance." 
In  re  Liima  Camera  Service,  157  F.  (2d)  951, 
CCA.  2. 

Since  the  U.  S.  v.  Bekins,  304  U.  S.  27,  case,  the 
Supreme  Court  of  the  United  States  has  re-affirmed 
in  numerous  cases,  the  latest  being  U.  S.  v.  Carmack, 
67  S.  Ct.  252  at  page  255,  that  neither  State  consent 
nor  submission  can  enlarge  the  powers  of  Congress. 
This  basic  question  was  not  before  the  Court  in  the 
Bekins  case,  supra,  as  an  actual  controversy,  and  the 
Court  did  not,  therefore,  rule  upon  it,  saying  merely: 
"It    is   mmecessary   to    consider   the    question 
whether  Chapter  X   (now  IX,  Act  of  Aug.   16, 
1937,  as  amended),  would  be  valid  as  applied  to 
the  irrigation  district  in  the  absence  of  the  con- 
sent of  the  State  which  created'it  *  *  *". 
U.  S.  V.  Bekim,  304  U.  S.  27. 

In  Kohl  V.  V.  S.,  91  U.  S.  371,  cited  with  approval 
in  the  Carmack  case,  supra,  the  Court  said : 

"If  the  U.  S.  have  the  power  it  must  be  com- 
plete in  itself.  It  can  neither  be  enlarged  or 
diminished  by  a  State  *  *  *  The  consent  of  a 
State  can  never  be  a  condition  precedent  to  its 
enjoyment." 
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Nothing  in  the  California  laws  upon  which  the  bonds 
at  bar  are  based  authorizes  any  federal  interference 
whatever  with  the  orderly  execution  of  the  law  gov- 
erning appellee,  by  an  Act  of  the  Congress. 

The  Supreme  Court  has  never  reversed  the  follow- 
ing principle  of  law,  as  affirmed  in  Louisimm  v.  New 
Orlmns,  215  U.  S.  170: 

''The  legislature  of  a  State  can  not  take  away 
rights  created  by  former  legislation  for  the  secur- 
ity of  debts  owing  by  a  municipality  of  the  State 
or  postpone  indefinitely  the  pa\Tnent  of  lawful 
claims  until  such  time  as  the  municipality  is  ready 
to  pay  them. ' ' 

The  State,  when  it  has  exercised  its  sovereign  power 
to  tax  the  value  of  privately  held  land,  is  constitu- 
tionally immune  from  federal  intervention. 

Cargile  v.  N.  Y.  Trust  Co.,  67  F.  (2d)  585, 
and 

Ex  parte  Ayers,  123  U.  S.  443. 

Stat.  1939,  Ch.  72,  being  the  supposed  "consent"  by 
California  to  the  federal  bankruptcy  statute  (Ch.  IX) 
retrospectively  takes  away  vested  rights  of  appellant 
created  by  former  legislation.  The  bonds  at  bar  have 
been  issued  under  laws  existing  since  long  before 
1939.  Such  State  laws  cannot  be  applied  retrospec- 
tively. 

SJiouse  V.  Quinley,  3  Cal.  (2d)  357. 

The  bonds  at  bar  are  statutory  claims  against  land 
rent  assessments,  to  be  levied  and  collected  as  required 
by  law,  and  their  inviolability  has  been  construed  over 
and  over  by  the  highest  Courts,  both  federal  and  state. 
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The  taxes,  based  on  the  assessments  to  pay  bonds 
and  coupons  can  not  be  levied  until  the  year  before 
the  bonds  and  coupons  fall  due.  Nothing  in  Ch.  IX 
makes  an  exception  to  the  rule  declared  in  Ex  parte 
Williams,  227  U.  S.  267,  as  follows: 

''Assessments  become  reviewable  judicially  only 
when  they  are  translated  into  action,  as  by  a  levy 
of  a  tax  based  on  the  assessment." 

This  principle  of  immunity  was  again  re-affirmed  in 
Gardner  v.  State  of  N.  J.,  decided  January  20,  1947, 
by  the  United  States  Supreme  Court  (15  U.  S.  L.  W. 
4171),  in  a  comj)osition  case,  arising  under  the  Bank- 
ruptcy Act. 

In  the  U.  S.  v.  Bekins  case,  supra,  the  Court  further 
said :  , 

''It  should  be  observed  that  Sec.  83  e  (403-e)  pro- 
vides as  a  condition  of  confirmation  of  a  plan  of 
composition  that  it  must  appear  that  the  peti- 
tioner 'is  authorized  by  law  to  take  all  action 

necessary  to  be  taken  by  it  to  carry  out  the  plan' 
*  *  * 

The  phrase  'authorized  by  law'  manifestly  re- 
fers to  the  law  of  the  State. ' ' 

There  is  nothing  in  the  State  law  which  allows 
appellee  to  fail,  refuse  or  neglect  to  levy  and  collect 
the  assessments  as  required  by  applicable  State  law, 
or  which  authorizes  any  Court  directly  or  indirectl}^  to 
temper  the  mandatory  provisions  in  respect  of  levy- 
ing and  collecting  the  land  taxes,  in  the  manner  and 
at  the  times  required  by  the  applicable  State  laws,  as 
construed  in  Provident  v.  Zumwalt,  12  Cal.  (2d)  365, 


30 


which  decision  is  still  controlling  over  the  duties  of 
appellee.  It  is  significant  that  this  sweeping  decision 
came  down  6  months  after  the  Bekins  case  was  an- 
nounced, and  it  should  be  read  with  that  fact  kept 
in  mind. 

Any  attempt  to  enter  judicial  orders  adverse  to  tax- 
payers, is  quickly  disapproved,  as  in  Kemie  v.  Strodt- 
man,  18  S.  W.  (2d)  898  (Mo.). 

Can  the  vested  rights  of  investors  in  lawful  State 
and  local  tax  secured  bonds  now  be  made  inferior  to 
those  of  tax  evading  private  land  holders  by  judicial 
decree  ? 

''Congress  camiot,  under  the  pretext  of  executing 
delegated  power,  pass  laws  for  the  accomplish- 
ment of  objects  not  entrusted  to  the  Federal  Gov- 
ernment. And  we  accept  as  established  doctrine 
that  any  provision  of  an  act  of  Congress  osten- 
sibly enacted  under  power  granted  by  the  Con- 
stitution, not  naturally  and  reasonably  adapted  to 
the  effective  exercise  of  such  power  but  solely  to 
the  achievement  of  something  plainly  within 
power  reserved  to  the  States,  is  invalid  and  can 
not  be  enforced. ' ' 

Under  v.  United  States,  268  U.  S.  5,  17. 

"The  Supreme  Court  has  warned  many  times, 
that  one  person's  property  may  not  be  taken  for 
the  benefit  of  another  private  person  without  a 
justifying  public  purpose,  even  though  full  com- 
pensation be  paid." 
Rindge  Co.  v.  Los  Angeles  Comity,  262  U.  S. 
700,  705. 
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If  it  appears  not  too  late  to  modify  the  final  decree 
of  1941,  it  is  submitted  that  it  should  be  reversed  and 
the  restraint  lifted,  in  order  that  appellant  may  again 
have  recourse  to  the  Califoniia  Court  to  seek  an  order 
to  compel  the  responsible  officials  to  cease  and  desist 
their  long  and  flagrant  violation  of  the  applicable  land 
tax  laws  of  the  Sovereign  State  of  California,  as  con- 
strued by  the  highest  State  Courts. 

Honorable  Robert  H.  Jackson,  as  Solicitor  General 
of  the  United  States  filed  a  brief  in  the  Bekins  case, 
supra,  in  which  he  stated  to  the  Court: 

''The  taxing  agency,  of  course,  is  subject  to  the 
full  control  of  the  State,  and  its  powers  are  only 
those  granted  by  the  State.  Unless  those  powers, 
expressly  or  by  implication,  include  authority  to 
compose  its  debts  and  to  invoke  the  jurisdiction 
of  the  bankruptcy  court,  the  taxing  agency  can 
not  seek  the  benefit  of  the  Act  of  August  16,  1937. 
Not  only,  therefore,  is  the  choice  of  the  taxing 
agency  wholly  voluntary,  but  *  *  *  it  must  neces- 
sarily be  made  subject  to  the  provisions  of  the 
State  law.  Even  after  the  taxing  agency  has  it- 
self invoked  the  bankruptcy  jurisdiction,  the 
court  is  without  any  control  over  its  fiscal  affairs 
or  governmental  activities." 

In  El  Camiiio  v.  El  Camino,  12  Cal.  (2d)  378,  the 
Court  held  squarely  that  all  the  fiscal  and  other  affairs 
of  a  California  Irrigation  District  are  "governmental 
f mictions  exclusively ' '. 

In  Providence  Bank  v.  Billings,  4  Pet.  514  at  p. 
560,  it  was  said : 
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''There  are  certain  powers  which  are  inherent  in 
the  people  and  can  not  be  alienated,  even  by  the 
people  themselves,  much  less  by  their  representa- 
tives to  whom  the  powers  are  entrusted  for  a 
time;  not  to  be  subjected  to  interference  by  any 
other  Sovereignty  *  *  *" 

The  sovereign  power  of  a  State  to  borrow  money 
upon  the  rent  of  land  within  its  dominion  free  from 
federal  intervention  was  debated  at  length  in  The 
Federalist,  Essays  Nos.  XII,  XXX  to  XXXVI.  In 
Essay  XXXII,  Hamilton  said: 

u*  *  *  J  jjj^j  willing  here  to  allow,  in  its  full 
extent,  the  justness  of  the  reasoning  which  re- 
quires that  the  individual  States  should  possess  an 
independent  and  uncontrollable  authority  to  raise 
their  own  revenues  for  the  supply  of  their  own 
wants.  And  making  this  concession,  I  affirm  that 
(with  the  sole  exception  of  duties  or  imports  and 
exports)  they  would,  under  the  plan  of  the  con- 
vention, retain  that  authority  in  the  most  absolute 
and  unqualified  sense ;  and  that  an  attempt  on  the 
part  of  the  national  government  to  abridge  them 
in  the  exercise  of  it,  would  be  a  violent  assump- 
tion of  power,  unwarranted  by  any  article  or 
clause  of  its  Constitution." 

There  is  no  pi-oof  an\^vhere  in  the  record  that  ap- 
pellee is  entitled  to  violate  the  law,  or  that  the  vested 
property  rights  of  appellant,  secured  by  Art.  I,  Sec. 
10,  CI.  I  and  the  5th  and  14th  Amendments  to  the 
United  States  Constitution  are  not  violated  by  the 
District  Court  decree.  The  cases  cited  by  appellant 
completely  support  his  objections  and  claim,  and  no 
question  of  its  validity  appears. 
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CONCLUSION. 
The  *' still  outstanding  obligations"  of  Merced  Ir- 
rigation District  owned  by  appellant  are  obligations 
of  "a  State  or  any  political  subdivision  thereof"  with- 
in the  meaning  of  the  statutory  exemption  in  the  suc- 
cessive Revenue  and  Bankruptcy  Acts,  including  11 
U.S.C.A.  401-403.  (72  Op.  Att.  Gen.  38,  Feb.  4,  1937.) 

The  Constitutional  inununity  from  federal  inter- 
vention of  such  fiscal  affairs  of  a  sovereign  State  is 
long  and  thoroughly  settled,  and  the  impoi-tance  of  its 
original  fornuilation  is  more  visible  at  home  and 
abroad  than  ever  before. 

We  have  shown  that  the  restraint  in  the  final  decree, 
and  in  the  decree  of  December  31,  194(S,  if  it  stand, 
would  have  the  force  and  effect  of  allowing  tax 
evading  and  tax  avoiding  private  holders  of  land 
to  escape  j^ayment  of  the  land  debt  as  fixed 
and  required  by  the  governing  law,  and  to  retain  pri- 
vately held  titles  to  land  within  the  dominion  of  the 
State,  in  absolute  violation  of  controlling  State  law 
and  decisions.  Also,  that  such  restraint  deprives  a]>pel- 
lant  of  vested  proj^erty  rights  fLxed  by  State  law  and 
secured  by  the  Constitution  of  the  United  States. 

No  Act  of  Congress  or  of  California  has  repealed  or 
amended  the  statute  which  imposes  upon  a]^i)ellee  the 
continuing  duty  to  levy  and  collect  the  unlimited  ad- 
valorem  land  assessments,  and  ground  rent  as  long  as 
is  necessary  to  fulh^  pay  the  bonds  and  interest  claim 
o^^^led  by  a])pellant.  There  is  no  suggestion  that  any 
competing  claim  to  the  rent  of  the  land  in  Merced  Ir- 


34 

rigation  District  is  paramount  to  the  claim  of  appel- 
lant, or  that  any  competing  claim  exists  at  all. 

No  statute  of  limitations  applicable  to  the  ''still 
outstanding  obligations"  is  shown,  and  appellee  claims 
no  injury  or  hardship  by  reason  of  the  fact  that  the 
$32,811.95  is  still  in  custodia  legis,  and  has  sliown  no 
right,  title  or  interest  in  or  to  that  fund. 

Wherefore,  appellant  respectfully  submits  that  the 
decree  of  the  District  Court  be  set  aside  as  without 
warrant  of  law,  and  that  this  Honorable  Court  re- 
affirm the  Constitutional  immunity  from  Federal  in- 
tervention of  the  still  outstanding  obligations  owned 
by  appellant  under  the  successive  Revenue  and  Bank- 
ruptcy Acts,  including  11  U.S.C.A.  401-403. 

Dated,  San  Francisco, 
July  25, 1947. 

J.  R.  Mason, 

Appellant  Pro  Se. 
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QUESTION  PRESENTED. 

This  appeal  is  from  a  supplemental  order  entered 
in  a  composition  ])roceeding  commenced  in  1938  mider 
the  provisions  of  Chapter  IX  of  the  Bankruptcy  Act 
(11  USCA  Sec.  401  to  404).  Merced  Irrigation  Dis- 
trict, hereafter  referred  to  as  the  District,  is  the 
debtor  in  the  proceeding-  and  is  the  present  appellee. 
Mr.  Mason,  one  of  the  bondholders  of  the  District, 
is  the  appellant.  The  main  proceedings,  including 
approval  of  the  ]3lan  of  composition  and  entry  of  the 
interlocutory  and  final  decrees,  were  concluded  many 
years  ago  as  will  appear  hereafter  in  detail.  After  the 
interlocutory  decree  approving  the  plan  of  composi- 
tion became  final,  the  vast  majority  of  the  bondliolders 
surrendered  their  bonds  and  were  paid  off  at  the  com- 


position  rate.  Subsequently  the  District  deposited 
money  in  Court  sufficient  to  retire  all  remaining  bonds 
on  the  same  basis  and,  except  for  Mr.  Mason's  bonds, 
all  of  these  too  have  been  so  retired  with  certain  negli- 
gible exceptions  we  will  mention  later. 

Mr.  Mason  is  the  owner  of  District  bonds  in  the 
face  amount  of  $18,000.00.  (R(9242)  118.)  At  the 
composition  rate  this  would  entitle  him  to  $9,270.18. 
(R.  110.)  But  Mr.  Mason  has  consistently  and  re- 
peatedly I'efused  to  take  this  money  and  surrender 
his  bonds.  The  lower  Court  after  giving  him  every 
oi)i)ortunity  to  participate  as  the  other  bondholders 
had  done  finally  held  that  he  was  no  longer  entitled 
to  the  money  for  detailed  reasons  hereafter  appearing, 
and  ordered  the  money  remaining  on  deposit  returned 
to  the  District  and  the  proceedings  finally  terminated. 
Mr.  Mason  on  this  ap])eal  questions  the  propriety  and 
validity  of  this  order. 

The  case  has  twice  before  been  before  this  Court 
on  Appeal.  The  interlocutory  decree  was  approved 
here^  and  the  final  decree  was  likewise."  Certiorari  and 
rehearing  were  denied  by  the  United  States  Supreme 
Court   in  each  instance.''    The  present  parties  have 


^West  Count  Life  Insurance  Company  v.  Merced  Irrigation  Dis- 
trict, Case  No.  9242,  114  Fed.  (2d)  654;  Certiorari  denied  by  the 
United  States  Supreme  Court  in  Pacific  National  Bank  of  San 
Francisco  v.  Merced  Irrigation  District,  61  S.  Ct.  441,  311  U.S. 
718,  85  L.  Ed.  467 ;  Rehearing?  denied,  61  S.  Ct.  620,  312  U.S.  714, 
85  L.  Ed.  1144. 

-Mason  v.  Merced  Irrigation  District,  Case  No.  9955,  126  Fed. 
(2d)  920;  Certiorari  denied,  63  S.  Ct.  38,  317  U.S.  645,  87  L.  Ed. 
520;  Rehearing  denied,  63  S.  Ct.  153,  317  U.S.  707,  87  L.  Ed.  564. 

^See  footnotes  1  and  2,  supra. 


stipulated  that  the  records  on  these  two  preceding 
appeals  (cases  Nos.  9242  and  9955)  may  be  referred 
to  in  the  present  bi'iefs.    We  will  cite  the  transcript 

of  record  in  this  case  as  R   and  the  records  in 

cases  No.   9242  and    No.   9955   as   R(9242)    and 

R(9955)  respectively. 


STATEMENT  OF  THE  CASE. 
A  clear  understanding  of  exactly  what  has  occurred 
in  this  case  is  absolutely  essential  for  a  just  con- 
sideration of  the  rights  of  the  respective  parties. 
While  in  most  instances  an  injustice  might  appear  to 
be  done  by  returning  to  a  debtor  money  deposited  by 
it  to  pay  oft*  its  obligations  at  a  composition  rate,  in 
this  instance  there  is  no  such  injustice,  and  on  the 
contrary  such  action  was  sound  in  principle  and  just 
at  law.  The  Court  below  exercised  great  care  and 
extreme  caution  in  protecting  every  possible  right  of 
appellant.  In  fact  we  feel  its  indulgence  of  appellant 
went  far  beyond  any  necessary  bounds.  In  short,  it 
is  our  position  that  appellant  has  no  legitimate  com- 
jjlaint  whatsoever  as  to  his  treatment  in  the  lower 
Court.  To  show  vividly  the  truth  of  this  contention 
we  would  like  to  point  out,  somewhat  in  detail,  ex- 
actly what  did  happen  in  this  case  up  to  the  time  of 
the  entry  of  the  order  appealed  from.  These  facts, 
more  strongly  than  all  the  argument  we  could  pre- 
sent, establish  without  question  the  thorough  correct- 
ness of  tlie  District  Court's  order  and  the  extent  to 
which  a  legitimate  right  to  hearing  in  Court  has  been 
exceeded  and  transgressed  by  appellant.  ,, 
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On  June  17,  1938,  the  District  filed  its  petition  for 
composition  of  its  bonded  indebtedness  (R(9242)  8). 
After  extensive  hearing,  the  Court  approved  the  plan 
presented  and  on  Februaiy  21,  1939,  entered  its  inter- 
locutory decree  which  provided  that  the  bonds  were 
to  be  discharged  at  the  rate  of  51.501^  per  dollar 
(R  2).  The  decree  provided  further  for  the  mechanics 
of  disbursing  the  siuns  to  the  bondholders,  and  for 
the  eventual  deposit  of  money  with  the  Court  to  dis- 
charge at  tlie  com])osition  rate  all  outstanding  bonds 
not  retired  by  the  disbursing  agent.  This  interlocutory 
decree  was  appealed  from  by  Mr.  Mason  and  others 
and  was  approved  in  this  Coui't,  certiorari  and  re- 
hearing being  then  denied  by  the  Supreme  Court.* 
On  April  1,  1941  the  money  was  made  available  to  the 
bondholders  through  a  disbursing  agent,  as  provided 
in  the  interlocutory  decree,  and  the  great  majority 
of  it  was  so  disbursed.  On  June  2,  1941,  in  further 
accordance  with  the  decree,  the  remaining  sum  was 
deposited  with  the  Court  as  Registrar  for  payment 
to  bondholders  who  had  failed  to  redeem  their  bonds 
through  the  disbui'sing  agent  but  who  might  there- 
after desire  to  do  so.  Thereafter,  on  July  15,  1941,  a 
final  decree  was  entered  (R  26).  It  ratified  the  dis- 
bursements which  had  been  made,  and  approved  the 
deposit  with  the  Court  of  all  necessary  additional 
sums  to  redeem  bonds  still  outstanding.  It  then  dis- 
charged the  District  of  all  obligations  included  in  the 
composition  proceedings. 


^See  footnote  1,  supra. 


As  originally  presented  to  the  Court  for  signature, 
this  final  decree  provided  that  in  the  event  the  holders 
of  still  outstanding  bonds  failed  to  surrender  their 
bonds  and  accejjt  payment  at  the  composition  rate 
within  twelve  (12)  montlis,  the  money  deposited  would 
revert  to  the  District  and  those  outstanding  bond- 
holders would  be  forever  barred  (R  23).  Since  the 
time  that  the  final  decree  was  entered  similar  provi- 
sions have  frequently  been  upheld.^  However,  at  that 
time,  the  present  appellant,  Mr.  Mason,  objected  to 
this  time  limitation  and,  therefore,  the  District  Court 
revised  the  provision,  and  the  decree  as  actually  signed 
provided : 

''If  any  money  shall  remain  in  the  hands  of  the 
Registrar  after  petitioner  claims  that  the  Statute 
of  Limitations  applicable  to  its  still  outstanding 
obligations,  if  any,  has  run,  petitioner  may  so 
report  to  this  (^ourt  for  such  further  action  re- 
specting said  money  remaining  in  the  hands  of 
the  Registrar  as  this  Court  may  determine  to  be 
proper  and  for  the  final  closing  of  this  proceed- 
ing."   (R  27). 

The  final  decree,  containing  this  language,  was  also 
appealed  from  by  the  present  appellant,  Mr.  Mason, 
and  it  too  was  approved  on  appeal,  certiorari  and  re- 


Hlason  v.  Palo  Verde  Irrigation  District,  132  F(2d)  714,  cer- 
tiorari denied,  63  S.  Ct.  982,  318  U.S.  785.  87  L.  P]d.  1152,  re- 
hearing denied,  63  S.  Ct.  1027,  319  U.S.  780,  87  L.  Ed.  1725; 
Mason  v.  El  Dorado  Irrigation  District,  144  F(2d)  189,  certiorari 
denied,  65  S.  Ct.  91,  323  U.S.  758,  89  L.  Ed.  607,  rehearing  de- 
nied, 65  S.  Ct.  187,  323  U.S.  816,  89  L.  Ed.  649 ;  Ma^on  v.  Bmita- 
Carhona  Irriqation  District,  149  F(2d)  49,  certiorari  denied,  66 
S.  Ct.  98.  326  U.S.  757,  90  L.  Ed.  455.  rehearing  denied  66  S.  Ct. 
166,  326  U.S.  808,  90  L.  Ed.  493. 


hearing  again  being  denied  by  the  United  States  Su- 
preme Coui't.® 

Nothing  further  of  note  then  occurred  in  the  case 
until  July  20,  1946.  By  then  more  than  five  (5)  years 
had  elapsed  since  the  money  had  been  deposited  in 
Coui*t  and  the  final  deci-ee  entered.  The  District  con- 
cluded that  any  possible  ap])licable  statute  of  limita- 
tions had  therefore  run,  and,  pursuant  to  the  language 
of  the  final  decree  filed  a  petition  praying  that  the 
money  then  remaining  on  deposit  with  the  Court  be 
returned  to  it  and  that  the  proceeding  be  finally  termi- 
nated (R  30). 

The  initial  hearing  on  this  petition  was  had  after 
due  notice  thereof  on  October  29,  1946,  the  District 
appearing  by  counsel  and  appellant  appearing  in  his 
own  behalf.  After  the  presentation  of  some  testimony 
and  considerable  argument,  the  Court  propounded  a 
question  to  the  appellant  as  follows: 

''The  Court.  Are  you  willing  to  accept  the 
amount  which  the  other  bondholders  have  accepted 
for  their  obligations?"  (R  119). 

Appellant  gave  no  direct  answer  to  this  question. 
Instead  considerable  discussion  ensued  between  him 
and  the  Court  (R  119  to  126).  The  Court  expressed 
a  desire  to  allow  appellant  still  to  receive  payment 
at  the  composition  rate,  provided  he  surrendered  his 
bonds  (R  123).  However,  appellant  refused  to  give 
the  Court  a  satisfactory  answer  to  its  question  and 
eventually  asked  for  an  extension  of  time  in  which  to 


'Sec  footnote  2,  supra. 


consider  it  and  in  which  to  seek  the  advise  of  counsel 
(R  125).     This  the  Court  granted. 

The  Court  convened  again  for  further  consideration 
of  the  matter  on  November  15.     There  was  further 
argument,  and  remarks  by  the  Court.    The  Court,  in 
its  remarks,  took  the  position  that  it  still  had  equitable 
authority  in  this  matter  and  that  if  appellant  were  not 
barred  by  hxches,  which  the  Court  at  that  time  felt 
he  was  not,  the  Court  would  still  be  willing  to  grant 
him  the  money  upon  the  surrender  of  his  bonds   (R 
133).    Further  discussion  was  had  between  the  Court 
and  appellant  from  which  the  Court  apparently  con- 
cluded that  appellant  was  willing  to  accept  the  money 
at    the    composition    rate    and    surrender   his   bonds 
(R  155).     So  concluding,  the  Court  directed  that  an 
order  so  providing  be  prepared  by  counsel  for  the 
District  (R  155).    An  order,  in  accordance  with  the 
direction  of  the  Court,  was  so  prepared  (R  58).  Upon 
receiving  a  copy  of  this  proposed  order,  and  before 
it  was  signed,  appellant  filed  objections  to  it  (R  59). 
His  objections  concluded  with  the  following  prayer: 
''Wherefore,  respondent  prays  that  all  the  lan- 
guage following  'It  is  ordered  that  said  petition 
be  denied'  in  the  proposed  order  be  stricken,  that 
the  restraints  in  the  final  decree  be  lifted,  on  the 
ground  that  they  are  without  warrant  of  law,  and 
that  the   proceeding   be   dismissed.     Should   this 
prayer  be  denied,  I'espondent  requests  the  oppor- 
tunity to  present  further  argument,  orally,  before 
the  proposed  order  is  signed."   (R  71). 

The    Court   upon   receiving   appellant's   objections 
ordered  another  and  further  hearing  because  it  w^as 
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again  in  doubt  as  to  appellant's  position  and  as  to 
whether  he  was  willing  to  accept  payment  at  the  com- 
position rate  (R  72). 

This  hearing  was  had  December  28,  1946.  Appel- 
lant presented  at  length  his  reasons  and  views  for 
objecting  to  the  proposed  order  (R  157  to  186).  The 
Court  then  made  a  complete  statement  and  a  careful 
analysis  of  the  case  (R  186  to  195)  and  concluded  as 
follows : 

''It  now  appears  that  the  court  misapprehended 
Mr.  Mason's  attitude  in  the  premises,  and  it  now 
appears,  and  the  court  finds,  that  respondent 
Mason  is  not  willing  to  comply  with  the  suggested 
direction  of  the  (^ourt,  as  indicated  by  the  recoi'd. 

"The  court  further  concludes  that  laches  have 
occurred  and  that  there  has  also  been  sufficient 
time  under  any  applicable  statute  of  limitations 
for  the  determination  of  the  money  remaining  in 
the  fimd. 

"The  court  concluding  that  it  had  jurisdiction 
over  its  fund,  and  it  is  the  fund  that  is  in  question 
in  this  proceeding  at  this  time,  I  would  not  be 
inclined  to  accept  the  suggestion  of  counsel  for 
the  District  because  of  a  desire  to  afford  to  those 
bondliolders,  including  Mr.  Mason,  the  oppor- 
tunity to  share  in  this  money  in  preference  to  the 
Merced  Iriigation  District.  But  it  must  be  done 
on  the  basis  of  the  court's  direction  and  not  upon 
any  other  theory.  Apparently,  that  is  not  satis- 
factory to  Mr.  Mason,  so  that  counsel  for  the 
District  will  prepare  an  order  along  the  lines 
suggested  in  his  argument,  and  present  that  for 
signature,  and  it  will  be  signed."   (R  195). 


The  order  was  therefore  prei)ared,  and  was  signed 
by  the  Court  December  31,  1946  (R  76).  That  order 
is  the  order  appealed  from.  It  will  be  noted,  how- 
ever, that  even  this  order  did  not  summarily  prohibit 
ai^pellant  from  participation  in  the  fund.  Even  though 
it  was  held  that  ap]jellant  was  then  barred  by  ap- 
plicable statutes  of  limitation  and  laches  from  par- 
ticipating in  the  fund,  the  District  consented  to,  and 
the  order  allowed,  a  grace  period  of  forty-five  (45) 
days,  during  which  time  appellant  was  still  allowed  to 
claim  the  mone}^  (R  78).  Appellant,  however,  con- 
tinued to  refuse  to  do  so.  Instead  he  has  appealed 
here. 

Before  passing  from  this  statement  of  the  facts,  we 
wish  to  point  out  an  incorrect  statement  in  appellant's 
brief.  It  was,  of  course,  an  unintentional  misstate- 
ment, but  we  feel  it  should  be  corrected.  He  stated 
that  bondholders  other  than  himself  had  failed  to 
surrender  their  bonds  and  indicated  that  the  money 
deposited  to  discharge  their  bonds  would  revert  to  the 
District  if  this  order  were  affirmed.  This  is  not  in 
fact  correct  since  these  other  bondliolders  did  sur- 
render their  bonds  and  accei)t  payment  at  the  com- 
position rate  during  that  final  forty-five  (45)  day 
grace  period.  Appellant  apparently  did  not  receive 
word  of  this.  In  any  event,  outstanding  now  are 
only  appellant's  bonds,  one  bond  the  ownership  of 
which  is  entirely  unknown,  and  a  few  miscellaneous 
coupons.  The  amount  in  custodiw  legis  is  no  longer 
$32,811.95  as  appellant  frequently  states,  but  only 
$10,151.15. 
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REPLY  TO  APPELLANT  S  SPECIFICATION  OF  ERRORS, 
AND  ARGUMENT. 

Legal  basis  for  the  order. 

Before  considering-  individually  the  errors  claimed 
by  appellant,  we  would  like  to  point  out  s^enerally  the 
legal  grounds  warranting  the  order  appealed  from 
here.  That  order  provided:  (1)  That  every  applicable 
statute  of  limitation  had  run  on  the  district's  obliga- 
tion to  appellant,  and  that  therefore  appellant  was 
barred  from  claiming  any  of  the  money  deposited 
with  the  Court.  (2)  That  appellant  was  barred  by 
laches  from  asserting  any  claim  to  such  money. 
(3)  That  even  though  appellant  was  thus  barred 
and  his  claim  outlawed,  the  Court  allowed  him,  with 
the  District's  consent,  forty-five  (45)  days  more  in 
which  to  participate  on  the  same  basis  as  the  other 
bondholders  (R.  76).  We  strongly  contend  that  each 
of  these  three  provisions  is  legally  sound  and  proper. 
However,  we  believe  it  is  self  evident  that  even  if 
only  one  of  them  be  legally  correct,  that  provision 
alone,  whichever  one  it  may  be,  is  fully  sufficient  in 
and  of  itself  to  justify  the  order.  For  whether  appel- 
lant has  become  barred  by  a  statute  of  limitations,  or 
by  laches,  or  because  he  failed  to  claim  the  money 
during  the  forty-five  (45)  days  allowed,  he  has  now 
certainly  lost  any  and  ail  rights  he  may  have  had. 
Of  course,  as  originally  stated,  we  are  fully  satisfied 
that  all  three  provisions  are  completely  proper  and 
that  each  has  full  legal  justification,  but,  in  any 
event,  to  reverse  the  order  below  this  Court  must 
necessarily  hold  that  all  three  provisions  are  im- 
proper. 
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Statute  of  limitations. 

Appellant  contends  that  he  is  not  barred  by  any 
statute  of  limitations.  The  final  decree  provided  that 
if  any  money  remained  in  the  fund  deposited  with 
the  Court  when  it  was  claimed  that  the  statute  of 
limitations  applicable  to  still  outstanding  obligations 
had  run,  the  District  could  so  report  to  the  Court 
for  further  action  and  for  final  closing  of  the  pro- 
ceeding. The  District  filed  its  petition  pursuant  to 
this  provision.  The  petition  was  filed  more  than  five 
(5)  years  after  the  money  was  deposited  with  the 
Court  and  the  final  decree  entered. 

We  do  not  take  any  dogmatic  position  as  to  what 
specific  statute  of  limitations  applies  to  such  obliga- 
tions. The  District  Court  was  of  the  opinion  it  had 
equitable  jurisdiction  of  the  disposition  of  the  fimd 
entirely  independent  of  statutes  of  limitations  and 
whether  or  not  any  had  run.  We  will  discuss  these 
equitable  considerations  later.  But  in  any  event  the 
applicable  statute  of  limitations  here  could  only  be 
five  (5)  years  or  less.  The  obligation  to  dei)osit  money 
against  the  bonds  was  ci'eated  by  the  interlocutory 
decree  in  accordance  with  the  Bankruptcy  Act.  This 
Act  provides  no  statute  of  limitations  for  such  an 
obligation.  We  must,  therefore,  turn  to  the  State  law 
to  find  the  appropriate  statute  (28  USCA  Sec.  725). 
On  examining  State  law  we  find  that  the  applicable 
statute  must  necessarily  be  one  of  the  following : 

Code  of  Civil  Procedure  338:  "Within  three 
years:  1.  An  action  upon  a  liability  created  by 
statute,  other  than  a  penalty  or  forfeiture." 
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Code  of  Civil  Procedure  337(1):  ''Within  four 
years:  1.  An  action  upon  any  contract,  obliga- 
tion or  liability  founded  upon  an  instrument  in 
writing.  *  *  *" 

Code  of  Civil  Procedure  336:  ''Within  five 
years:  1.  An  action  upon  a  judgment  or  decree 
of  any  court  of  the  United  States  or  of  any  state 
within  the  United  States." 

Code  of  Civil  Procedure  343:  "An  action  for 
relief  not  hereinbefore  ])rovided  for  must  be  com- 
menced within  four  years  after  the  cause  of  action 
shall  have  accrued." 

There  is  certainly  no  statute  in  excess  of  five  (5) 
years  which  could  possibly  apply.  We  believe  that 
this  is  either  an  obligation  created  by  statute  (i.  e.  the 
Bankruptcy  Act),  thus  falling  under  Code  of  Civil 
Procedure  Section  338,  or  is  a  claim  based  on  a 
decree  of  a  United  States  Coui*t  as  specified  in  Code 
of  Civil  Procedure  Section  336.  The  Court  may 
prefer  to  fit  it  into  one  of  the  other  categories.  It 
makes  no  difference.  For  even  if  it  be  an  obligation 
not  covered  specifically  by  one  of  the  statutes,  then 
by  virtue  of  that  very  fact  it  falls  under  the  four 

(4)  year  statute  quoted  above.   The  obligation  is  cer- 
tainly barred  by  a  lapse  of  time  of  more  than  five 

(5)  years. 

Appellant  puts  much  stress  on  the  case  of  Moody  v. 
Provident  Irr.  Dist.,  12  Cal.  (2d)  389.  In  that  case 
matured  bonds  were  presented  for  payment  but  could 
not  be  paid  because  of  lack  of  funds.  The  treasurer 
of  the  District  therefore  endorsed  on  them  that  they 
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would  bear  interest  at  seven  per  cent  (7%)  from  the 
time  of  presentation  until  notice  that  funds  were 
available.  The  Court  properl^r  held  that  the  statute 
of  limitations  was  tolled  by  the  new  agreement,  and 
that  it  would  not  again  commence  to  I'un  until  funds 
were  available  and  notice  was  given.  No  composition 
proceedings  were  involved  in  that  case. 

Here  the  situation  is  entirely  different.  There  are 
at  least  three  distinct  differences.  Firstly,  the  obliga- 
tion created  by  the  composition  proceedings  was  a 
substantially  new  obligation.  It  was  in  the  nature  of 
a  judgment.  The  obligation  on  the  bonds  was  merged 
in  it  and  the  bonds  thus  lost  their  former  significance 
and  effect.  It  is  this  obligation  created  by  the  inter- 
locutory decree  that  was  the  "still  outstanding  obliga- 
tion" to  which  appellant  refei's  so  frequently.  The 
law  in  the  Moody  case  applicable  to  the  bonds  can 
have  no  application  to  such  an  obligation.  Secondly, 
even  if  the  doctrine  of  the  Moody  case  were  accepted, 
the  statute  would  start  to  run  when  the  money  was 
available  and  appellant  received  notice  thereof.  The 
money  was  available  to  pay  the  obligation,  when  it 
was  deposited  in  Court,  and,  of  course,  appellant  had 
notice  of  this.  So  the  I'equirements  of  the  Moody  case 
to  start  the  running  of  the  statute  are  specifically 
met.  Thirdly,  even  though  appellant  contends  he  pre- 
sented the  bonds  for  payment  as  was  done  in  the 
Moody  case,  and  though  we  have  no  reason  to  doubt 
this  fact,  there  is  nevertheless  no  evidence  in  the 
record  that  this  did  in  fact  occur.  For  these  several 
reasons  then  the  Moody  case  can  have  no  bearing  here. 
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Before  passing  from  the  subject  of  the  statute  of 
limitations  we  wish  to  point  out  that  such  statutes  are 
now  definitely  treated  as  meritorious  legal  defenses. 
They  are  no  longer  considered  technical  or  inequi- 
table. On  the  contrary  they  are  now  held  to  establish 
vested  property  rights  and  are  looked  upon  with  favor 
rather  than  skepticism."  Such  a  defense  therefore 
is  not  one  that  a  Court  should  attempt  to  avoid,  and 
we  fully  believe  that  it  is  not  a  defense  that  the 
Court  can  avoid  here.  Although  the  District  Court 
originally  took  the  position  that  equitable  power  was 
involved  and  that  the  situation  should  be  governed 
by  laches  rather  than  legal  limitations,  in  its  final 
order  it  declared  that  nppellant  was  barred  by  both. 
It  concluded  that  appellant  had  no  standing  in  either 
equity  or  law  and  so  applied  both  legal  limitations 
and  laches  to  bai-  his  rights. 

We  believe  that  this  obligation,  created  by  the  inter- 
locutoiy  decree,  to  ])ay  api)roximately  51(^  on  the 
dollar  to  outstanding  bondholders  created  a  legal 
obligation,  and  one  subject  to  whatever  statute  of 
limitations  would  be  applicable.  We  see  no  reason 
why  it  should  be  considered  exempt  therefrom.  Even 
if  it  be  a  case  for  the  apy)lication  of  equitable  prin- 
ciples, a  Court  of  Equity,  though  not  bound  by  legal 
limitations,  may  give  effect  thereto  in  appro])riate 
cases  (19  Am.  Jur.  342).  This  would  certainly  aj)- 
l)ear  to  be  such  a  case.    There  is  therefore  a  thor- 


'29  Cal.  Law  Rev.  210;  Foniunu  Land  Co.  v.  Laughlin,  199  Cal. 
625,  250  Pae.  669,  48  A.L.R.  1308;  Loughman  v.  Town  of  Pelham, 
126  F(2d)  714. 
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oughly  sound  basis  for  the  District  Court's  holding 
that  this  obligation  is  so  barred. 

Laches. 

Appellant  has  persistently  and  continuously  for 
many  years  refused  to  accept  the  deposited  money 
and  surrender  his  bonds.  Though  perhaps  ill  advised 
his  actions  have  not  been  unadvised  or  casual.  He  has 
been  granted  stays  by  the  Coui-t  for  the  specific  pur- 
pose of  getting  legal  advice  on  this  very  question.  The 
Court  has  even  expressed  its  own  views  and  then 
given  hira  a  chance  to  decide.  He  has  had  oppor- 
tunity after  opportunity  to  share  on  this  same  basis 
as  other  bondholders,  even  after  the  District  claimed 
that  the  Court  had  no  power  to  give  such  oppor- 
tunity, and  even  later  yet  when  the  Court  actually 
made  its  ruling.  Nevertheless  he  refused  and  ap- 
parently still  refuses  to  participate  on  the  basis 
judicially  determined.  He  is  certainly  in  a  very  poor 
position  to  ask  for  the  protection  of  a  Court  of 
Equity.  ''The  doctrine  of  laches  being  equitable  in 
character,  all  facts  and  surrounding  circiunstances  are 
to  be  considered  in  determining  its  applicability." 
(19  Am.  Jur.  cum  sup.  22.)  Therefore,  even  if 
the  Court  feels  that  the  doctrine  of  laches,  rather 
than  legal  limitations,  should  be  applied  in  this  case 
appellant  is  certainly  no  better  off  and  must  still  be 
held  to  be  barred. 

In  determining  how  long  a  period  must  pass  before 
a  person  is  guilty  of  laches,  (comparison  is  frequently 
made  to  legal  statutes  of  limitation.    (19  Am.  Jur. 
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345.)  The  period  of  lar-hes  may  be  less  or  it  may  be 
more  but  the  legal  limitation  is  rightly  used  as  a 
yardstick.  As  we  have  already  shown,  the  legal 
limitation  in  this  instance  had  necessarily  passed  when 
the  District  filed  its  petition.  We  believe  that  laches 
had  also  occurred  at  that  time.  But  if  for  some  rea- 
son appellant  was  entitled  to  more  time  the  Court 
generously  gave  it  to  liim,  not  just  once  but  on  sev- 
eral occasions.  When  the  Court  finally  made  the  order 
appealed  from  there  was  no  ruling  it  could  logically 
make  other  than  that  laches  had  occurred. 

Appellant  contends  that  the  doctrine  of  laches  is 
inapplicable  in  this  instance  because  there  is  no  show- 
ing of  injuiy  to  the  District.  Appellant's  actions  in 
no  way  entitle  him  to  equify  and  under  such  circum- 
stances his  refusal  to  ]^articipate  on  the  legally  pre- 
scribed basis  would  seem  in  and  of  itself  to  work 
sufficient  injury  to  justify  the  operation  of  laches. 
But  the  injury  here  is  more  than  that.  The  District 
has  been  prevented  all  this  time  from  closing  the  pro- 
ceedings; it  has  been  required  to  maintain  its  money 
on  deposit  with  the  Court;  it  has  been  forced  to 
appear  in  Court  in  connection  with  this  matter  on 
several  occasions.  But  the  most  important  considera- 
tion is  the  excessive  amount  of  the  District  Court's 
time  that  has  been  unnecessarily  consumed.  The 
judge  below  spent  literally  hours  reasoning  with 
appellant  and  attempting  to  induce  him  to  share  on 
the  same  basis  as  other  bondholders.  That  appellant 
refused  to  do.  If  the  doctrine  of  laches  is  to  have  any 
true  equitable  significance  it  can  only  be  held  to  bar 
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appellant  under  these  circumstances.  Any  other  rul- 
ing would  make  a  mockeiy  of  the  Court.  Appellant 
actually  defies  the  Court  and  the  law  as  declared  by 
the  Supreme  Court. 

Appellant  a])parently  feels  that  his  claim  is  pro- 
tected against  laches  or  the  running  of  any  statute 
of  limitations  by  the  provisions  of  Sections  851  and 
852  of  Title  28,  USCA.  It  is  true  this  section  may 
prevent  the  Cfovernment  from  claiming  money  de- 
Ijosited  in  Court  by  virtue  of  a  lapse  of  time,  but  it 
can  certainly  have  no  application  where  there  are  two 
contesting  claimants  to  the  fmid  as  in  this  case.  The 
money  was  deposited  by  the  District  to  redeem  its 
bonds  in  accordance  with  the  judicial  decree.  The 
money  certainly  belongs  to  the  District  if  the  bond- 
holder refuses  to  so  redeem  his  bonds.  The  Govern- 
ment's interest  is  only  that  of  a  depositary,  and  it 
can  therefore  acquire  no  title  to  the  money  by  the 
rumiing  of  any  time  period.  But  as  to  the  District, 
which  is  the  owner  of  the  money  until  such  time  as  it 
is  paid  to  the  bondholder  on  the  surrender  of  his 
bonds,  laches  and  that  statute  of  limitations  most 
certainly  can  and  have  run. 

The  lower  Court  properly  held  that  laches  is  a  fur- 
ther bar  to  appellant 's  participation  in  the  f mid. 

The  45-day  provision. 

Although  the  (^ourt  concluded  that  laches  had 
occcurred  and  that  appellant  was  barred  by  ap- 
plicable statutes  of  limitation  when  it  made  its  order, 
it  gave  him  one  further  chance  to  participate  in  the 
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same  manner  as  the  other  creditors.  With  the  Dis- 
trict's consent,  it  withheld  refunding  the  money  to 
the  District  for  45  days  during  which  time  appellant 
was  authorized  to  surrender  his  bonds  and  receive 
payment  at  the  composition  rate.  Laches  and  limita- 
tions had  run  and  the  Distiict  had  thereby  secured  a 
vested  property  right  in  the  remaining  funds.  Never- 
theless, it  consented  to  giving  appellant  another 
chance,  and  the  Court  made  its  order  accordingly^ 

This  is  a  perfectly  ])vopor  ])i'ocedure.  Appellant 
argues  that  such  a  time  limitation  is  improper  under 
the  authority  of  Com  pt  on -Dele  van  Irr.  Dist.  v. 
Bekhis,  150  F.  (2d)  526.  In  that  case  a  time  limit 
of  one  year  was  fixed  in  the  final  decree.  However, 
the  bondholders  involved  had  no  actual  notice  of 
entry  of  the  interlocutory  decree,  or  of  entry  of  the 
final  decree,  or  of  the  de])osit  of  the  money  for  pay- 
ment at  the  rate  provided.  Such  notice,  though  pub- 
lished, was  never  seen  by  these  bondholders  and 
never  came  to  their  attention.  They  were  not  per- 
sonally notified  although  their  address  was  of  record 
and  was  known  to  counsel  and  the  clerk  of  the 
(^ourt.  That  case  turned  entirely  on  notice.  But 
here  appellant  not  only  had  notice  and  knew  fully 
of  every  order  and  decree  but  appealed  from  each  of 
the  decrees  and  again  from  this  order  fixing  the 
specified  time  limit.  There  is  no  analogy  to  the 
Compton-Delevan  case. 

On  the  other  hand  the  authority  to  specifically  fix 
a  time  limitation  within  which  the  bondholder  must 
accept  payment  or  be  barred  from  participation  has 
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been  frequently  and  clearly  adjudicated  in  this  type 
of  proceeding-.*  The  purpose,  of  course,  is  to  enable 
the  eventual  closing  of  the  proceeding.  If  the 
creditor  refuses  to  participate  he  camiot  be  allowed 
to  prolong  the  proceeding  and  tie  up  the  money  for- 
ever. 

Here  the  utmost  time  limit  from  the  language  of 
the  final  decree  was  the  period  of  the  statute  of 
limitations.  It  might  be  less.  In  any  event  after  that 
expired  appellant  was  given  more  time  on  several 
occasions  until  finally  the  ultimate  order  was  made 
that  he  was  barred  by  laches  and  limitations.  He 
then  got  another  45  days  on  top  of  all  he'd  had 
before,  not  of  right,  but  because  the  District  and  the 
Court  agreed  to  let  him  have  it.  He  should  be 
allowed  no  more  time  now.  He  is  barred  by  limita- 
tions, by  laches,  and  by  an  ultra  legal  period  of  grace. 

In  this  regard  we  also  want  to  point  out  that 
although  the  District  Court  has  no  authority  to  order 
a  bondholder  to  surrender  his  bonds  and  accept  pay- 
ment at  a  composition  rate  it  certainly  can  legiti- 
mately and  conclusively  tell  that  bondholder  that 
if  he  does  not  do  so  within  a  certain  time  he  can 
never  do  so.  This  is  what  the  Court  did  and  there 
is  no  error  in  its  doing  so. 

Authority  to  make  order  after  final  decree  became  final. 

Appellant  complains  that  the  District  Court  was 
without   authoritv  to  enter  this  order  because  it  is 


*See  footnote  5,  supra. 
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contrary  and  opposed  to  the  final  decree  which  long 
ago  became  final.  That  decree,  it  will  be  recalled, 
provides  for  the  District  to  report  back  for  further 
action  respecting  any  remaining  money  at  such  time 
as  it  claims  applicable  statutes  of  limitation  have 
run  thereon.  (R  27.)  In  petitioning  that  the  money 
be  returned  to  it  the  District  is  reporting  back  for 
further  action  exactly  in  accordance  with  the  direc- 
tions of  that  final  decree.  There  is  nothing  contrary 
or  opposed  to  it.  In  fact  there  is  full  compliance 
with  it. 

It  is  interesting  to  note  that  appellant  in  appeal- 
ing from  the  final  decree  made  this  specification  of 
error  with  regard  to  it:  ''The  Court  erred  in  re- 
serving jurisdiction  to  make  a  further  order  in  the 
cause."  (R(9955)  58.)  The  decree  was  aflfti-med  on 
appeal  over  such  a  specification  of  error.  The  nght 
to  make  such  a  further  order  was  thereby  established 
and  is  res  ad  judicata  here.  To  set  aside  this  order 
would  have  the  anomalous  and  imdesirable  result  of 
perhaps  forever  preventing  the  closing  of  this  pro- 
ceeding. 

Remaining  specifications  of  error. 

We  believe  all  the  remaining  specifications  of  error 
made  by  appellant  are  without  merit,  are  out  of  place 
in  this  appeal,  and  in  fact  were  determined  on  the 
other  prior  ap]jeals  herein,  such  determinations  being 
res  ad  judicata  here. 
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Appellant  contends  in  effect: 

1.  That  this  order  had  the  effect  of  un- 
lawfully giving  abatement  from  mandatory 
taxation. 

2.  That  the  restraint  in  the  final  decree  pro- 
hibiting bondholders  from  further  asserting  their 
claims  is  in  error  and  should  be  lifted. 

3.  That  appellant's  bonds  are  still  valid,  bind- 
ing and  unpaid  obligations  of  the  District  to  the 
full  amount  of  their  face  value  and  recourse 
should  be  accorded  for  full  recovery  thereon. 

These  specifications  do  not  rightly  go  to  the  order 
appealed  from  here  but  to  findings  and  orders  con- 
tained in  the  interlocutoiy  and  final  decrees.  In  fact 
these  specifications  of  error  sound  very  similar  to 
the  specifications  set  up  in  those  two  prior  appeals 
(R(9242)  319,  Pts.  1  and  7;  and  (R(9955)  59,  Pts. 
5,  6,  9,  and  10).  In  am^  event  if  any  unlawful  abate- 
ment from  mandatory  taxation  occurred,  it  occurred 
at  the  time  of  the  interlocutory  or  final  decrees,  not 
with  the  entry  of  this  order.  Likewise  the  pro- 
hibitions against  the  bondholders  further  asserting 
their  claims  and  attempting  to  collect  the  full  face 
amomit  of  their  bonds  were  contained  in  those  prior 
decrees  and  were  determined  to  be  valid  in  the  ap- 
peals therefrom. 

In  fact  appellant  attempted  to  raise  similar  points 
in  his  appeal  from  the  final  decree  and  this  Court 
held  that  those  points  had  been  adjudicated  in  the 
appeal  from  the  interlocutory  decree.^    Even  if  there 


^See  footnote  2,  supra. 
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is  any  mei'it  to  these  points  raised  by  appellant,  and 
we  are  convinced  there  is  not,  this  is  no  time  or  place 
to  raise  them. 


CONCLUSION. 

We  have  set  forth  the  events  leadinc:  u])  to  this 
order.  The  District  Court's  indulgence  of  apjjellant 
is  shown  time  and  time  a£j;ain  and  it  made  a  most 
exhaustive  effort  to  prevent  any  injustice  to  him.  It 
changed  the  orii^inally  proposed  final  decree  to  give 
appellant  possibly  the  full  ])eriod  of  the  statute  of 
limitations  in  which  to  participate,  rather  than  to 
require  him  to  do  so  within  a  period  of  one  year  as  it 
legally  could  have  done.  For  five  (5)  years  he  re- 
fused. Then  the  District  petitioned  the  Court  claim- 
ing the  statute  had  run.  But  the  Court  authorized 
appellant  to  y)articipate  then  if  he  would.  It  gave 
him  time  to  secure  legal  advice.  It  gave  him  three 
opportunities  to  argue  his  contentions  and  each  time 
advised  him  of  its  attitude  in  regard  thereto.  When 
he  still  refused  it  gave  its  order,  but  allowed  him  still 
another  45  days  of  grace  though  not  of  right. 

Whatever  excuses  might  be  given  for  the  appel- 
lant's uncertainty  and  equivocal  actions  during  the 
hearings,  certainly  no  such  excuse  can  possibly  exist 
for  his  failure  and  refusal  to  claim  the  money  during 
the  45  day  grace  period.  In  the  order  it  was  made 
exceedingly  clear,  without  any  equivocation  that  if 
appellant  did  not  surrender  his  bonds  and  accept 
the  composition  payment  the  District  would  be  re- 
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funded  the  money.  On  some  theory  or  belief  of  his 
own  that  he  can  some  day  recover  the  full  face  amount 
of  his  bonds  appellant  has  seen  fit  to  refuse  to  par- 
ticipate in  tliis  mamier.  The  consequences  were  made 
clear  in  the  order  and  of  them  appellant  was  well 
aware.  With  his  eyes  wide  open  he  is  gambling  for 
the  full  amount.  Wliatever  his  claim  in  that  regard 
may  be,  he  has  now  certainly  lost  all  right  to  the 
amount  originally  deposited  for  his  benefit.  The 
Court's  order  is  thoroughly  just  and  correct.  Appel- 
lant neither  deserves  nor  is  entitled  by  law  to  any 
further  allowances.  Interest  reipublicae  ut  sit  finis 
litium. 

Dated,  Sacramento,  Califoraia, 
September  29, 1947. 

Respectfully  •submitted, 
John  F.  Downey, 

Downey,  Brand,  Seymour  &  Rohw^er, 
Attorneys  for  Appellee. 
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The  brief  for  ap])e]lee  raises  a  fundamental  prin- 
ciple of  Constitutional  law,  and  other  matters  that 
make  this  reply  necessary. 

Appellant  has  believed,  and  as  he  sees  the  usur])a- 
tion  of  i)ower  and  infringement  of  sovereignty  grow 
in  so  many  ])arts  of  the  world,  is  more  convinced  than 
ever  that  our  inherent  doctrine  of  immunity,  as  stead- 
fastly interpreted,  construed  and  applied  is  basic  to 
the  survival  of  liberty  in  this  Constitutional  Re]mblic. 
It  is  this  unique  princijile  embodied  in  our  Consti- 
tutional structure,  differing  radically  from  any  other 
government,  that  appellant  has  struggled  for  many 
years  to  protect  and  defend  against  Huns  and  vandals, 
whether  from  within  or  without.  Lord  Macaulay 
gave  us  a  salutary  warning  in  his  famous  letter  to 


Henry  S.  Randall,  Esq.,  written  May  23,  1857,  wherein 
he  said:  ''As  I  said  before,  when  a  society  has  entered 
on  this  downward  |)rogress,  either  civilization  oi- 
liberty  must  perish.  Either  some  Caesar  or  Napoleon 
will  seize  the  reins  of  government  with  a  strong  hand, 
or  your  Republic  will  be  as  fearfully  plundered  and 
laid  waste  by  barbarians  in  the  twentieth  century  as 
the  Roman  Empire  was  in  the  fifth,  with  tliis  differ- 
ence, that  the  Huns  and  vandals  who  ravaged  the 
Roman  Empire  came  from  without,  and  that  your 
Hims  and  vandals  will  have  been  enucndeved  witliin 
your  own  country  by  your  own  institutions." 

The  pecuniary  interest  of  a])pel]ant  in  the  triti ins- 
number  of  bonds  here  involved,  is  inconsecjuential. 
But,  the  principle  of  intervention  by  the  Fedei'al 
authorities  in  the  fiscal  affairs  of  a  sovei-eign  State. 
w^hen  rights  secured  by  the  Federal  Constitution  have 
not  been  infringed,  and  especially  intervention  in  re- 
spect of  the  State's  tax  and  land  temire  laws  govern- 
ing the  inalienable  right  of  every  ])erson  lawfully 
within  that  State  to  earn,  to  hold  land,  and  the  equal 
right  to  apiu'opriate  its  rents,  issues  and  profits,  if 
allowed  to  Congress  under  any  circumstances  is  su- 
preme and  paramount.  Even  the  leading  Centralist 
Hamilton  recognized  in  Plssays  XXXIT  and  XXXIII 
The  Federalist,  that  the  inhci-ent  powei-  (d'  the  States 
to  tax  land  would  remain  "inde])endent  nnd  uncon- 
trollable'' by  virtue  of  any  power  delegated  to  Con- 
gress, in  "the  most  absolute  and  nn(innlifi(Hl  sense". 

Appellant  does  not  here  question  any  ])revions  ordcM- 
by  this  Court,  nor  by  the  Supreme  Court  in  respect  <d* 


bond  obligations  covered  by  such  orders,  and  the 
effort  of  appellee  to  prejudice  this  Court  against 
appellant  on  the  ground  that  he  has  been  the  aggres- 
sor is  unfair.  The  instant  action  was  commenced  by 
appellee,  by  filing  a  petition  July  23,  194.6  in  the 
Court  below.  Appellee  was  vuiwilling  to  abide  by  the 
decision  of  the  Su]n*eme  Court  in  the  Ashton  case 
(298  U.  S.  513),  and  tried  hard  to  be  allowed  !to 
bludgeon  the  liolders  of  tlie  then  ''still  outstanding 
bonds",  but  its  i^etition  was  denied.   (302  U.  S.  709.) 

Appellee  can  not  successfully  deny  that  its  fixed  and 
continuing  duties,  as  a  statutory  trust,  nnd  land  taxing 
body  are  in  all  res])ects  governed  and  controlled  by 
the  Constitution  and  laws  of  California,  exclusively. 

Notliirig  decided  in  tlio  Bch-ius  case  (304  U.  S.  27) 
supports  the  argument  by  ap])ellee  (]).  13)  that  (\n\- 
gress,  in  enacting  11  "U.S.C.xV.  401-403,  allowed  its 
Courts  to  create  any  obligation  ''by  the  interlocutoiy 
decree",  when,  as  here,  such  a  decree  would  have  the 
force  and  effect  of  allowing  such  governmental  arms  of 
the  State  as  appellee  (to  which  the  State  has  delegated 
its  sovereign  power  to  lax  and  control  ])rivately  h(^ld 
land),  the  authority  to  administer  its  delegated  ])(nv(>rs 
and  duties  according  to  Statutes  of  the  Congress,  and 
decrees  of  its  Courts,  and  without  regard  to  the  laws 
of  its  creator,  the  State  of  California,  or  the  vested 
property  rights  of  api)eHant  with  whom  it  executed 
contracts. 

The  jurisdiction  authorized  in  ])roceedings  based 
upon  11  U.S.C.A.  401-403  as  amended  June  30,  1946 
is  far  narrovrer  than  tliat  nuthorized  by  other  Cha]v 
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ters  of  the  Bankruptcy  Act.  The  only  jurisdiction  al- 
lowed over  the  bankrupt  must  be  acceptable  to  the 
bankrupt.  The  Court  may  issue  no  order  or  decree 
objected  to  by  the  bankrupt.  Spelling.^  v.  Dewey,  122 
F.  (2d)  652;  Green  v.  City  of  Stuart,  135  F.  (2d)  '^;^; 
Ware  v.  Crummer  d'  Co.,  128  F.  (2d)  114.  Any  inter- 
ference with  the  fiscal  att'airs  of  appellee  is  not  author- 
ized, and  is  expressly  inhibited  by  subdivisions  (c) 
and  (i)  of  Section  403,  11  U.S.(\A. 

Any  order  or  decree  based  on  this  Ccdcral  statute 
having  the  effect  of  "interferinc:'*  with  a  ceiling-  on 
local  property  tax  rates,  would  be  a  millity,  if  it 
increased  the  tax  rate  above  the  ccilinu-  ])rovi(l(Ml  in 
State  law. 

Here,  the  decree  of  December  31,  1946,  if  it  stand, 
would  have  the  force  and  effect  of  allowinu'  a])pellee 
to  levy  taxes  on  real  ])roperty  at  rates  below  those 
required  in  the  applicable  State  laws,  resultinc:  in  a 
gift  and  "unjust  enrichment"  to  land  holders  of  pub- 
lic funds  strictly  ])vohibited  by  Ai'ticle  \\\  section 
31  of  the  California  Constitution.    (R.  139.) 

It  seems  a  complete  answer  to  the  argument  that 
the  interlocutory  decree  "created"  an  obligation,  to 
point  out  that  appellee  has  not  sup])orted  that  argu- 
ment by  showing  any  law  or  citing  any  case.  The 
cited  Leco  v.  Cruwnur,  128  F.  (2d)  110,  case  uives 
him  no  support. 

Nowhere  in  the  precisely  set  out  ])rovisions  allowing 
jurisdiction  under  Chapter  IX  is  any  ])rovision  niadc 
for  creating  an  obligation  on  dcbtov  or  creditor.    .\ny 
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such  i^rovision  would  conflict  with  tlie  ''independence" 
of  the  bankru])t,  wliicli  ''independence"  in  Chapter 
IX  cases  the  Court  must  respect  at  all  times.  Spellings 
V.  Dewey,  supra. 

The  petition  tiled  .Inly  23,  1946  by  appellee,  and 
which  is  the  base  of  this  action,  j)resented  only  one 
subject  to  the  District  Court,  as  follows: 

"That  the  bonds  and  cohjumis  listod  in  Exhibit 
'C  are  barred  by  the  stntnte  of  limitations  and 
that  pursuant  to  the  provisions  of  the  final  decree 
aboA^e  quoted,  ])etitioner  so  re])orts  to  this  court 

*  *  *  Wherefore,  petitioner  prays  that  the  un- 
expended  funds  in    the  hands   of  the   Registi'ar 

*  *   *   be   paid  hv   said   Registrar   to  ])etitioner 
'.  (R.  34.) 


*  *  *  jy 


The  brief  tiled  by  a])])e]lee  in  this  Court  adopts 
very  diifei'ent  arguments,  from  the  stand  taken  below, 
when  appellee  said: 

"It  is  onr  position  that  th(»  court  is  now  without 
jurisdiction  to  allow  Mr.  Mason  to  take  the  money 
if  he  now  desires  to  do  so.  Tf  the  statute  of  limita- 
tions has  run  as  we  contend,  the  court  would  seem 
to  have  no  jurisdiction  exce])t  to  order  the  money 
returned  to  the  Irrigation  District.  General  equity 
would  not  seem  sufficient  to  override  a  substan- 
tive rule  of  law."  (R.  55.) 

The  final  decree  (R.  26)  expressly  recognizes  the 
bonds  owned  by  appellant  as  "still  outstanding  obli- 
gations", in  paragraph  2.  (R.  27.)  Exhibit  "C"  (R. 
38)  filed  by  appellee  with  the  instant  petition,  listed 
the  "still  outstanding''  obligations,  as  being  original 
bonds. 


Appellant  objected  that  the  question  raised  by  tliis 
petition  "presents  and  gives  rise  to  a  distinct  and 
separate  cause  of  action  ruled  by  State  law,  and 
which  should  have  been  addressed  to  a  court  of  Cali- 
fornia". Appellant  then  prayed  that  the  Bankruptcy 
Court  ''leave  to  the  courts  of  California  the  matter  of 
fixing  the  rights  of  the  ])arties  involved  *  *  *" 
(R.  43/48.) 

Exhibit  "C"  (R.  38)  shows  that  only  throe  bonds 
owned  by  a|)pellant  are  past  due,  th(^  rest  not  being 
lawfully  due  or  ])ayable  until  ^9•)2  to  1961.  None  of 
the  bonds  are  subject  to  call  or  i'edem])tion  before 
their  fixed  maturity  dates.  No  statute  of  limitations 
''a])plicable  to  the  still  outstanding  obligations"  could 
possibly  commence  to  run  before  bonds  are  due,  and 
payable  according  to  the  State  laws  governing  State 
bonds. 

The  California  Legislature  extended  the  statute  of 
limitations  to  ten  years  on  Stat(»  and  local  bonds,  at 
its  last  session.  Stat.  1947,  Ch.  ()26. 

Appellee  does  not  deny  that  appellant  duly  pic- 
sented  his  bonds  and  cou])ons  which  have  matured, 
but  questions  that  the  substantive  rule  of  law  settled 
in  the  Moody  case  (12  C.  (2d)  389)  makes  inappli- 
cable some  statute  of  limitations  t<^  the  "still  out- 
standing" bonds  owned  by  appellant. 

After  considering  the  objections  filed  by  ap})ellant 
(R.  43)  and  the  oral  arguments  (R.  105/157)  the 
District  Court  finding  no  statute  n])])licable  to  tiie 
''still  outstanding"  bonds,  decided  the  order  sought 
must  be  denied.    (R.  57.) 


No  statute  of  iLmitations  "applicable  to  the  still  out- 
standing" bonds  is  shown  in  tlio  record  ov  the  brief 
of  appellee  filed  in  this  Court. 

Adliering  to  the  stand  tnkon  in  his  letter  of  Novem- 
ber 12  (R.  /)5)  appellee  argued  on  November  15: 

'i*  *  *  regardless  of  whether  this  court  in  this 
type  of  ])r()ceeding  may  generally  have  equitable 
powers,  it  is  our  definite  position  that  in  this  par- 
ticular proceeding  it  does  not  liave  tliose  powers 
(R.  127/128.) 


*  *  *  M 


Manifestly  it  was  never  meant  in  the  fuial  decree 
that  the  "still  outstanding"  bonds  and  coupons  were 
obligations  "created  by  the  interlocutory  decree",  as 
now  argued  (p.  13)  by  appellee.  The  refunding  bonds 
of  the  idisti'ict  were  not,  by  any  possible  interpreta- 
tion the  ''stilJ  outstanding  obligations",  and  were  in  no 
respect  "created  by  the  interlocutory  decree",  but  by 
the  laws  of  California,  which  form  the  only  base  of 
all  obligations,  whether  outstanding  or  "still  out- 
standing", of  every  Irrigation  District.  Appellee's 
strained  attempt  to  argue  that  any  outstanding  obliga- 
tion of  Merced  Irrigation  District,  is  an  obligation 
created  by  Federal  law  (i.e.  the  Bankruptcy  Act) 
(p.  12)  is  as  shocking  as  if  he  attempted  to  argue  that 
Federal  obligations  are  created  by  State  law,  and 
State  Courts. 

It  is  respectfully  submitted  that  there  is  a  recog- 
nition of  the  existence  of  the  "still  outstanding"  orig- 
inal bonds,  in  paragraph  3  of  the  final  decree,  where 
it  is  said  "That  exce})t  as  ])r()vided  in  ])aragraph  2 

*  *  *  all  the  old  bonds  ^  "'  *  afTo<-ted  by  the  j^lnn  *  *  '' 
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are  hereby  cancelled  and  annulled."  (R.  27/28.) 
Appellant  has  never  submitted  his  bonds  to  tlie  juris- 
diction of  any  Court  of  Congress,  either  with  his  proof 
of  claim,  or  otherwise. 

*'The  Court.     Mr.  Mason  did  not  allow  it  *  *  *" 
(R.  133.) 

It  appears  from  a])y)ellee's  brief  that  he  now  com- 
pletely repudiates  the  laws  of  California  which  govern 
and  control  a])pellee's  duties  under  applicable  law 
(Stat.  1897,  p.  254  as  amended)  and  claims  to  be  con- 
trolled by  a  decree  of  the  Federal  judiciary,  wholly 
unauthorized  by  Federal  or  by  applicable  State  law, 
saying  ''Here  the  situation  is  entirely  different''. 
(p.  13.) 

The  charge  ''Apj)ellant  actually  defies  the  Court" 
(p.  17)  is  without  merit.  (R.  115/124.)  At  no  ])oint 
did  the  Court  order  ap])ellant  to  turn  his  bonds  into 
the  Court,  and  although  ap])ellant  offei-ed  to  suri'eiuh'r 
his  bonds  under  protest,  the  (N>urt  would  not  allow 
it.    (R.  119.) 

a*  *  *  j^^  ))arty  may  stand  u])on  the  terms  of  a 
valid  contract  in  a  court  ol'  e(|nily  as  he  may  in 
a  court  of  law." 

In  re  Notional  Mills,  i;];]  P.  (2(1)  604; 
Mfrs.   Trust  Co.   v.  McKcji,  294   IT.  S.  442,  55 
S.  Ct.  444,  448. 

The  bonds  impose  duties  on  Merced  County,  sepa- 
rate and  distinct  from  any  duty  of  the  District,  'i'hat 
obligation  was  not  cancelled  by  the  final  decree,  be- 
cause the  County  was  never  a  ]iar1y  in  the  proceeding. 


Kell)ii  V.  Mfrs.  Tr.  Co.  (CCA.  2),  162  F.  (2d)  350; 
Nevada  Nat.  Bank  v.  Sup.,  5  Cal.  App.  638 ;  Stat.  1943, 
Ch.  368,  sec.  26525/26553.  Even  if  the  bonds  were 
outlawed,  tliat  would  not  make  tlieni  worthless,  under 
the  rule  ap])lied  in  Warrf  v.  (liandlcr  Sherman  Corp., 
76  A.  C  A.  453. 

The  judgment  here  a])pealed  from  (R.  76/79)  goes 
beyond  the  complaint  (R.  30/40)  and  is  an  error  of 
State  law,  which  law  appellee  contended  is  decisive  of 
the  only  point  involved.  (R.  55/56.)  The  "still  out- 
standing" bond  obligations  owned  by  ap])ellant  are 
not  law^fully  due  oi*  ])ayable  until  1952,  and  then 
serially  to  1961,  except  for  3  bonds  lawfully  X)ayable 
in  1940,  1941.  No  statute  of  limitations  could  possibly 
be  "applicable"  to  obligations  not  legally  due.  The 
statute  a])plicable  to  past  due  bonds  was  extended  to 
ten  years  by  the  Legislature.    (Ch.  626,  Stats.  1947.) 

Congress,  in  enacting  14  U.  S.  C  A.  401-403  never 

intended  to  allow  any  taxing  arm  of  a  sovereign  State 

to  govern  their  fiscal  affairs  without  due  I'egard  for 

State  law  and  decisions.  U.  S.  v.  Bekins,  304  U.  S.  27. 

It  was  pointed  out  in  Jlission  Sch.  Dist.  v.  Te:r(h^ 

(CCA.  5),  116  F.  (2d)  175,  that  Chapter  IX  contains 

a*   *   *   ^^  express   requivoment  that   nothing 

shall    bo    agreed   on    which    State    law   does   not 

enable  it  (debtor)  to  do.'' 

The  great  strictness  with  which  the  Court  disallows 
any  action  by  irrigation  district  not  lexpressly  author- 
ized by  State  laws  is  shown  in  Meijerfeld  v.  S.  S.  J.  I. 
D.,  3  C.  (2d)  409.   If  the  funds  iu  cusiodia  legis  were 


10 


deposited  by  appellee,  or  belong  to  appellee,  such 
deposit  violated  Stats.  1939,  p.  1040  governiiic:  the 
deposit  of  District  funds,  and  Stats.  1943,  Cb.  3(^, 
sees.  24350/24393. 

The  provision  for  surrender  of  ]>onds,  in  Stats. 
1943,  Ch.  368,  sec.  24735,  reads  as  follows: 

"24735.  Any  owner  of  any  bonds  *  *  *  of  a  dis- 
trict may  surrender  tbein  to  the  district  by  uivinc: 
the  bonds  *  *  *  to  tlio  secretary  for  caiicollation. 

24736.  The  board  slinll  llicii  order  tlic  Ixuids 
*  *  *  cancelled. 

24737.  U])on  the  making  of  the  order,  the 
bonds  *  *  *  shall  cease  to  be  an  obli^'ation  of  the 
district  as  of  tlie  time  ol*  tlieir  ])resciitation  to 
the  secretary." 

Tlie  provision  for  paying  the  bonds,  reads: 

"25219.  Unless  otherwise  provided  in  the  ])ro- 
ceedings  for  the  issuance  of  the  bonds,  they  and 
the  interest  on  them  sliall  ))e  paid  from  money 
derived  from  an  annual  assessment  u])on  land  ov 
charges  which  in  the  discretion  of  the  board  are 
fixed  and  collected  in  lieu  thereof  and  all  land 
shall  be  and  remain  liable  to  be  a-ssessed  for  these 
payments." 

There  was  absolutely  nothing  "otherwise  provided" 
in  the  proceedings  for  the  issuance  of  the  bonds  owned 
by  appellant,  no  provision  in  the  ap])licable  statutes 
for  a  receiver,  or  any  interference  by  any  Court. 

If  there  is  any  statute  of  limitations  applicable  to 
either  party  in  this  case,  it  is  submitted  that  Sectiiai 
336  of  the  Code  of  Civil  Procedure  applies  to  ni)i)ellee, 
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because  he  filed  tliis  action  July  2:J,  1946,  wliifh  is 
more  than  5  years  after  July  15,  1941,  the  date  of  the 
final  decree.    (R.  2(3.) 

Any  tender  of  only  a  portion  of  the  money  lawfully 
payable  fails  to  meet  the  requirement  in  the  Moody 
case,  and  it  is  vigorously  denied  that  appellee  was 
justified  in  saying  such  recjuirements  had  ever  been 
met.   (p.  13.) 

In  any  event,  ther(^  is  no  authority  whatever  in 
11  U.  8.  C.  A.  401-403  allowing  a  Court  to  create  any 
obligation,  old  or  new,  but  such  authority  is  ex- 
pressly denied. 

Such  authority  exists  in  the  sovereign  State  of 
(■alifornia,  its  Legislature  and  qualified  electors  ex- 
clusivel}^,  and  (Congress  has  no  autliOT-ity  whatever  to 
create  any  obligation  u])on  a  State,  or  its  arms  of 
government,  or  their  creditors. 

The  bonds  of  such  districts,  however,  do  consti- 
tute contracts,  secured  against  impairment  by  the 
Federal  and  State  Constitutions.  ShouHe  v.  QKinlcu, 
3  C.  (2d)  357,  Eobcris  v.  Richlaud  1.  J).,  289  U.  S.  71. 

The  argument  offered  by  appellee  that  ''*  *  *  the 
obligation  created  by  the  composition  ])roceedings 
*  *  *  "  (p.  13)  is  wholly  unsupported,  and  must  fail, 
for  the  reasons  herein  shown.  No  authority'  to  create 
any  such  obligation  is  granted  to  any  'Court,  by  any 
statute  of  the  Congress. 

Appellee's  duties  to  assess  all  taxable  land  within 
its  bomidaries  are  fixed  and  continuing  until  all  of  its 
obligations  are  fully  ])aid. 
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*' Courts  of  equity  do  not  review  the  proceecliugs 
of  officers  eutrusted  with  the  assessment  of  pro])- 
erty." 

Las  Animas  v.  Preciado,  167  Cal.  580; 

Gardner  v.  N.  J.  (1947),  15  U.  S.  L.  W.  4171; 

Ark.  Corp.  v.  Thompson,  313  U.  S.  132,  145. 

That  no  private  holder  of  taxable  land  in  a  Cali- 
fornia Irrigation  District  is  protected  like  persons  in 
a  contract  relationship  with  the  State  or  its  taxing 
bodies,  was  affirmed  in  Fnllbrook  P.  IJ.  D.  v.  (hwan, 
131  Fed.  (2d)  513,  by  this  Court.  Despite  strenuous 
objections  in  the  petition  to  tlie  Supreme  Court,  tlir 
writ  was  not  allowed. 

The  priorities  created  by  similar  law  are  well 
explained  in  In  re  Horse  Heaven  T.  D.,  118  P.  (2d) 
972,  11  Wash.  (2d)  218. 

Under  the  broadest  conception  of  the  ])ower  oi"  a 
Bankruptcy  Court  to  piotect  or  enforce  its  own  de- 
crees, the  District  Court  was  without  jurisdiction  of 
the  question  ])resented  in  the  Petition  (K.  30)  which 
forms  the  base  of  this  case. 

'*No  one  has  supposed  that  the  power  extends 
beyond  enjoining  state  court  juoceedings  which 
challenge  the  validity  of  lights  decreed  l)y  the 
federal  court." 

In  re  Ambassador  Hotel  Corp.  ((\C.A.  '.)),  124 
F.  (2d)  435. 
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LACHES. 

The  funds  in  cnstodia  Jr</is  are  not  the  "still  out- 
standing obligations"  meant  in  tlie  final  decree. 

The  District  ('Ourt  was  not  asked  in  tlic  ])etition  of 
July  23,  194()  to  consider  wlu^tlicr  laclies  liad  occurred, 
but  only  to  find  "That  the  bonds  and  coupons  listed 
in  Exhibit  'C  are  barred  ]\v  the  statute  of  limita- 
tions." (R.  :34.) 

Appellee  has  not  proven  any  right,  title  or  interest 
in  or  to  tlie  funds  in  cnstodia  Icgix,  wliich  funds  may 
only  be  disbursed  as  ])rovided  in  the  final  deci-ee,  and 
Sections  851  and  852  of  Title  28,  U.  S.  C.  A.;  Bank- 
ruptcy" Act  §m,  sub.  1).  [1  U.  S.  C.  A.  §106,  sub.  b; 
///.  re  Bishop  (U.S.i).C.  N.J.),  72  F.  Su|)]).  199. 

If  the  District  Court  had  no  jurisdiction  to  allow 
appellant  to  draw  the  funds  i)i  custodm  legi.s,  as  con- 
tended by  appellee  (R.  55),  the  (^ourt  was  equally 
without  jurisdiction  to  give  appellee  those  fnnds  while 
valid  claims  against  them  exist. 

The  District  Judge  took  the  view  that  the  question 
presented  by  the  July  T94f)  ])etition,  the  base  of  this 
action,  is  governed  by  fedei'al,  and  not  by  State  law. 
"The  Court.     T  do  not  think  it  involves  a  ques- 
tion   of  State  law.   It  involves  a  question  of  law 
under  the  Bankruptcy  Act."  (R.  118.) 

"The  Court.  Do  }-ou  have  the  Act  there,  Mr. 
Downey?  Would  you  read  that  portion  of  the  Act 
again  that  relates  directly  or  indirectly  to  the 
question  of  limitations. 

Mr.  Downey.  I  think  there  is  no  mention  of 
limitations  in  the  Act.  I  can  find  nothing  there 
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that  does  say  thei'e  shall  be  a  limitation.  "We  have 
to  go  outside  of  the  Act  and  into  State  I>aw  to 
find  the  limitation  in  that  regard."  (R.  128/129.) 

"The  Court.  That  is  true.  There  are  many 
cases,  of  course,  involving  the  doctrine  of  laches 
in  which  the  courts  have  used  as  a  yardstick  the 
local  statute  of  limitations  on  similar  questions, 
but  that  would  be  the  extent  *  *  *  The  court  of 
equity  is  to  be  guided  by  its  own  conscience  *  *  * 
There  is  no  statute."  (R.  141.) 

"The  Coui-t.  "*  *  *  The  District  certainly  has 
no  equities  here."  (R.  138.) 

The  force  and  eifect  of  the  decree  here  appealed 
from,  if  it  stand,  would  be  to  give  the  funds  in 
custodia  legis  to  the  District  which  "certainly  has  no 
equities  here",  and  discharge  the  District  from  the 
taxing  duties  imposed  by  the  C-onstitution  and  statutes 
of  California,  in  res])ect  of  the  "still  outstanding" 
valid,  binding  and  unpaid  original  bonds  owned  by 
appellant. 

Appellee  argues  "it  has  been  required  to  maintain 
its  money  on  deposit  with  the  (*ourt".  (]>.  16.)  A))- 
pellee  is  a  statutory  trust  with  no  money  or  proi)erty 
that  ever  did  belong  to  "it".  El  ('amino  v.  El  C amino, 
12  C.  (2d)  378.  It  has  been  held  that  the  bonds  are 
contracts  between  the  land  holders  (taxpayers)  and 
the  bond  owners.  Hcrshcj/  v.  Cole,  130  C.  A.  683.  Thv 
District  is  merely  a  trustee,  ruled  completely  by  State 
law.  The  laws  in  effect  when  the  bonds  owned  by 
appellant  w^ere  issued  prescribed  the  de])()sit  of  money 
by  appellee,  and  did  not  authorize  ai)])el1eo  to  de])osit 
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any  money  with  any  Court.    Nor  did  the   amended 
Stats.  1939,  p.  1040  allow  it. 


CONCLUSION. 

Appellee  is  one  of  the  most  im])ortant  and  flourish- 
ing communities  in  all  California,  containing  as  part 
of  it,  for  ])ur])oses  of  taxation,  all  urban  land  in  the 
cities  and  towns  of  Merced,  Atwater,  Livingston,  etc. 
It  has  gotten  in,  by  one  means  or  another,  during  the 
[)ast  16  years,  all  of  the  original  bonds,  exce])t  the  few 
owned  by  appellant,  and  one  othei-  bond  whose  owner 
is  miknown.    (p.  9.) 

The  vast  public  im])rovement  works,  wnt(>r  rights, 
dams,  power  plants,  canals,  etc.,  acquired  by  appellee 
with  the  proceeds  of  the  original  bonds  could  not  be 
duplicated  anj^vhere  in  California  at  many  times  their 
cost. 

There  is  an  easy  way  for  appellee  to  get  the  funds 
in  CKstodia  Jerjis,  and  that  is  to  recognize  the  $3000 
past  due  bonds  owned  by  a])pellant  by  paying  them, 
with  defaulted  interest,  move  this  Court  to  set  aside 
any  restraint  against  appellant,  and  there  will  be  no 
one  in  position  to  object.  All  the  other  original  bonds 
are  cancelled,  and  they  certainly  are  no  longer  ''still 
outstanding  obligations ' '. 

The  following  observations  by  the  learned  Judges 
in  another  State  are  submitted  as  being  in  point  with 
the  ''open  violation  of  law"  for  which  the  brief  filed 
by  appellee  seeks  allowance: 


16 


**Is  it  not  time  to  find  some  remedy  for  this 
situation,  other  than  one  involvint:^  an  a])peal  to 
the  courts  to  enforce  a  system  for  tax  assessments 
which  is  plainly  in  violation  of  tlie  law  as  writ- 
ten? It  would  be  refreshini]^,  indeed,  if  some  tax 
payer,  or  groujj  of  tax  payers,  would  sponsor  an 
effort  to  see  that  our  tax  laws  are  obeyed,  rather 
than  to  take  advantage  of  their  open  violation. 
It  is  not  for  this  Court  to  point  out  ways  by 
which  regard  for  law  may  be  required  by  public 
officials,  but  they  exist." 

In  re  Charleston  Fed.  Sai\  <£•  Loan  Assn.,  30 
S.  E.  (2d)  513  (W.  Ya.). 

The  District  Court  decree,  if  it  stand,  could  only 
mean  that  the  Congress,  in  enacting  11  U.S.C.A.  401- 
403  has,  in  effect,  sought  to  delegate  to  its  Courts  the 
task  of  rewriting  the  land  laws  of  a  sovereign  Stiite, 
and  to  disregard  State  law,  as  construed  by  the  highest 
State  Court. 

The  power  of  a  sovereign  State  to  tax  land  within 
its  domain,  whether  exercised  by  the  State  directly, 
or  through  a  local  unit  of  govei'ument  is  still  immime 
from  federal  interference.   (SI ate  of  N.V.  v.  U.S.,  326 

U.S ;  Arkansas  Corp.  r.  Thompson,  313  U.S.  132.) 

This  principle  was  reaffirmed,  and  in  no  respect  modi- 
fied in  the  Bekins  case.  That  sovereign  State  power 
was  exercised  by  California  upon  the  issuance  oC  tlie 
bonds  owned  by  appellant.  {F(ilU>r(H)!:  /.  I),  r. 
Bradley,  164  U.S.  112.) 

"Any  practice  which  removes  the  land  from  its 
position  as  ultimate  security  for  the  bonds,  or 
which    places    its    jjiocecds    (rents,    issues    and 
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profits)  beyond  the  reach  of  the  bondholders,  de- 
stroys that  j)lan  and  is  contrary  to  the  spirit  of 
the  Act  *  *  *  The  land  is  the  ultimate  and  only 
source  of  payment  of  the  bonds.  It  can  never  be 
permanently  released  from  the  obligation  of  the 
bonds  until  they  are  paid." 

Provident  r.  Zumwalt,  12  C.   (2d)  365. 

It  is  therefore  respectfully  prayed  that  the  decree 
below  be  set  aside,  that  the  funds  hi  cu-stodia  legis  be 
distributed  only  according-  to  the  provisions  in  the 
final  decree,  and  laws  applicable,  and  that  the  State 
Court  be  allowed  to  adjudge  whether  the  "statute  of 
limitations  applicable  to  the  still  outstanding  obliga- 
tions, if  any,  has  rim''. 

Dated,  San  Francisco, 
October  10, 1947. 

Respectful  1}^  submitted, 
J.  R.  Mason, 

Appellant  Pro  Se. 
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No.  11,554 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


J.  R.  Mason, 

Appellant, 
vs. 

Merced  Irrigation  District, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  Francis  A.  Garrecht,  Presiding 
Judge,  and  to  the  Honorable  Associate  Judges  of 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit: 

J.  R.  Mason,  appellant,  respectfully  petitions  for  a 
rehearing  in  the  above  entitled  case  and  reversal  of 
the  order  entered  by  this  Court  January  19,  1948, 
upon  the  following  grounds: 

The  petition  which  is  the  base  of  this  case  presented 
one  point,  and  only  one  point,  as  follows:  ''That  said 
bonds  and  coupons  listed  in  Exhibit  'C  are  barred 
by  the  statute  of  limitations  and  that  pursuant  to  the 
provisions  of  the  final  decree  above  quoted,  petitioner 
so  reports  to  this  Court.  *  *  *  Wherefore,  petitioner 


prays  that  the  unexpended  funds  in  the  hands  of  the 
Registrar  *  *  *  be  paid  by  said  Registrar  to  peti- 
tioner *  *  *".  (R.  34.)  The  Exhibit  ''C"  which  ac- 
companied this  petition  is  shown.  (R.  38.) 

The  Objections  of  J.  R.  Mason  (R.  43/49)  raised 
a  question  of  law.  The  Court  fixed  a  time  for  oral 
argument  October  29,  1946  the  record  of  which  ap- 
pears. (R.  105/126.)  On  November  12,  1946  Attorney 
Downey  addressed  a  letter  to  the  Court  (R.  55)  in 
which  he  argued, 

"It  is  our  position  that  the  court  is  now  ^^dthout 
jurisdiction  to  allow  Mr.  Mason  to  take  the  money 
if  he  now  desires  to  do  so.  //  the  statute  of 
Ihnitations  has  run  as  we  contend,  the  court  would 
seem  to  have  no  jurisdiction  c.rcept  to  order  the 
money  returned  to  the  Irrifjation  District.  Gen- 
eral equity  authority  would  not  seem  sufficient  to 
override  a  substantive  rule  of  law.  *  *  *  it  is  true 
that  in  the  final  decree  the  court  said  in  effect 
that  upon  the  expiration  of  the  statute  of  limita- 
tions period  the  District  might  report  back  to  the 
court  for  such  action  as  the  court  deemed  ad- 
visable. However,  we  do  not  make  our  case  upon 
that  order  but  upon  statutory  and  su])stantive 
rules  of  law  hj  virtue  of  which  we  claim  that  the 
court  cannot  exercise  discretion  in  the  premises 
hut  can  only  apply  the  law  as  it  exists  *  *  *" 
(Emphasis  ours.) 

Following  further  oral  argument  (R.  126/157)  a 
minute  order  was  entered,  as  follows,  "It  is  ordered 
that  the  petition  herein  is  denied."  (R.  57.)  Objec- 
tions were  filed  to  the  proposed  order  (R.  58)  for  the 


reasons  shown.    (R.  59/71.)    The  oral  arguments  on 
these  objections  are  shown.    (R.  157/199.) 

When  asked  to  show  the  appHcable  statute,  Attor- 
ney Downey  said, 

^'I  think  there  is  no  mention  of  Hmitations  actu- 
ally in  the  Act.  I  can  find  nothing  there  that 
does  say  there  shall  he  a  limitation.  We  have  to 
go  outside  of  the  Act  and  into  state  law  to  find 
the  limitation  in  that  regard/'  (Emphasis  ours.) 
(R.  129.) 

When  asked  if  he  would  "be  willing  to  have  the 
restraints  now  embodied  in  the  final  decree  stricken?" 
(R.  184)  Attorney  Downey  answered,  "We  do  not 
intend  to  proj^ose  that  the  final  decree  be  revised  or 
altered."    (R.  185.) 

The  order  of  the  District  Court  was  entered  two 
days  later,  and  before  appellant  even  received  copy 
of  the  proposed  order  and  decree,  to  the  form  of  which 
he  objected  within  the  five  days  allowed  by  the  rules. 
(R.  80/83.)  It  was  again  pleaded  in  this  objection 
that  "Disbursement  of  funds  in  the  Registry  of  the 
Court  in  these  cases  is  governed  by  Title  28  of  Judicial 
Code,  Sees.  851,  852,  and  the  proposed  order,  if  signed 
would  clearly  appear  to  be  contrary  to  its  explicit 
provisions."  (R.  81/82.)  This  objection  was  "deter- 
mined to  be  without  merit"  by  the  District  Court. 
(R.  83.) 

Appellee  at  no  point  in  the  District  Court  or  this 
Court  proved  any  right,  title  or  interest  in  or  to  the 
funds  in  custodia  legis,  the  disbursement  of  which 


funds  is  governed  by  the  pro\dsions  in  Title  28,  Ju- 
dicial Code,  Sections  851,  852  as  pointed  out  in  Point 
4.  (Brief  for  Appellant,  pp.  6,  7.)  Appellee  argues 
in  his  brief,  page  7,  that  this  federal  statute  ^'can 
certainly  have  no  application  where  there  are  two 
contesting  claimants  to  the  fund  as  in  this  case." 
This  contention  was  vigorousl}''  denied  in  appellant's 
reply  brief,  page  13,  as  follows:  "Appellee  has  not 
proven  any  right,  title  or  interest  in  or  to  the  funds 
in  custodia  legis,  which  funds  may  only  be  disbursed 
as  pro\dded  in  the  final  decree  *  *  *". 

Appellee  is  a  statutory  trust,  all  of  whose  money, 
land  and  property  is  dedicated  a  ])ublic  trust.  It  is 
without  any  authority  to  claim  the  funds  in  custodia 
Icgis.  The  funds  in  custodia  legis  never  did  "belong" 
to  appellee,  except  as  trustee  "for  the  uses  and  pur- 
poses" of  the  applicable  state  laws  cited  ])y  a])pellant 
in  his  brief,  especially  at  pages  19,  23. 

Stats.  1943,  Ch.  368,  Sec.  22437  provides: 
"The  title  to  all  i)ro])erty  acquired  by  a  district 
is  held  in  trust  for  its  uses  and  purposes." 

Sec.  24350  provides: 

"Any  money  belonging  to  a  district  may  be  de- 
posited *  *  *  in  accordance  with  the  general  laws 
governing  the  deposit  of  public  money." 

Sec.  24352  proA^des: 

"Where  arrangements  have  been  made  ])y  the 
district  \\\\\\  the  R.F.(\  for  de])osit  of  district 
funds  in  the  Federal  Reserve  Bank  of  the  I^.  S., 
such  deposits  may  be  made  in  that  bank  or  any 


branch  of  it  without  requiring  any  security  or 
interest/* 

The  only  statute  that  appears  to  cover  the  final 
disposition  of  funds  of  a  District  in  custodia  legis  is 
Code  of  Civil  Procedure,  Sec.  12741).    It  provides  that 
when  such  funds  have  not  been  paid  out,  the  court 
^'rnust  direct  that  such  money  be  deposited  in  the 
State   Treasury    for   the    benefit    of    the    owner 
thereof  or  his  le^al  representative,  to  be  paid  to 
him  whenever,  within  five  years  after  such  de- 
posits, proof  to  the  satisfaction  of  the  State  Con- 
troller and  the  State  Treasurer  is  produced  that 
he  is  entitled  thereto.  *  *  *  If  no  one  claims  the 
amoimt,  as  herein  provided,  the  money  devolves 
and  escheats  to  the  people  of  the  State  of  Cali- 
fornia and  shall  ])e  placed  l3y  the  State  Treasurer 
in  the  School  Fmid."    (Stat.  1931,  p.  1955.) 

Ch.  368,  Sec.  27518  provides: 

''Whenever  all  the  property  of  a  district  has  been 
disposed  of  and  all  the  obligations  thereof,  if  any, 
have  been  discharged,  the  balance  of  the  money 
of  the  district  shall  be  distributed  to  the  assess- 
ment payers  *  *  *". 

Therefore,  under  no  circumstances  can  the  funds  in 
custodia  legis  be  lawfully  claimed  by  appellee  as  "be- 
longing" to  it,  and  Sees.  851,  852  of  Judicial  Code, 
Title  28,  authorizes  no  "equitable"  jurisdiction  for 
funds  in  custodia  legis  under  any  ciT'cumstances. 
Bktcy.  Act  §66,  sub.  b;  11  U.S.C.A.  §106,  sub.  b; 
In  re  Bishop,  72  F.  Supp.  199  (U.S.D.C.  N.J.). 


The  petition  on  which  this  case  is  hased,  did  not 
ask  or  even  suggest  that  the  District  Court  could  or 
should  give  appellee  the  funds  in  the  Registrar's 
hands  within  45  days,  or  any  other  period  of  time, 
imless  the  Court  found  that  "the  statute  of  limita- 
tions a])plicable  to  the  still  outstanding  obligations" 
as  provided  in  the  final  decree  had  run,  as  a  matter 
of  law. 

Although  the  District  Court,  not  finding  any  ap- 
])li cable  statute,  denied  the  petition  in  its  minute 
order  (R.  57),  it  later  reversed  and  ruled  the  statute 
had  run.  (R.  96.)  It  is  from  this  order  that  this 
appeal  was  taken.  The  District  Court  allowed  appel- 
lant time  for  appeal  in  its  order  of  January  22,  1947. 
(R.  87.)  The  order  by  this  (^ourt  did  not  modify 
that  order,  which  this  Court  may  have  overlooked, 
when  it  said  "The  order  will  be  modified  by  striking 
therefrom  the  ])hrase  'from  the  date  hereof  *  *  *". 

This  Court  also  found  that  "There  was  and  is  no 
such  statute"  (of  limitations  a})plical)le  to  the  still 
outstanding  bonds  and  coupons  listed  in  Exhibit  "C", 
above),  and  having  so  fou!ul,  the  petition  should  have 
been  denied.  Instead  of  denying  the  petition,  this 
Court  announced  that  the  one  and  only  point  pre- 
sented in  the  petition  "need  Dot  be  considered;  for 
after  reaching  the  conclusions  mentioned,  the  Court 
(•(Uicluded  that  it  was  'nevertheless  vested  with  equi- 
table power  and  authority  to  authoinze  the  owners 
of  said  l)onds  and  coupons  an  additional  period  of  45 
days' 
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This  order,  instead  of  allowing  appellant  an  ''addi- 
tional" time  within  which  to  claim  the  money  in 
ciistodia  legis,  did  exactly  the  opposite. 

In  allowing  this  assignment  of  funds  in  custodia 
legis,  the  order  and  decree  as  it  stands  is  not  only  a 
novation,  without  warrant  of  law,  but,  in  view  of  the 
injunctive  provisions  in  the  final  decree  of  July,  1941 
(R.  27,  28),  it  jeopardizes  appellant's  rights  to  the 
extent  that  unless  he  deposits  his  bonds  within  45 
days,  his  "still  outstanding"  bonds,  most  of  which  are 
neither  lawfully  due  or  payal^le,  and  none  of  which 
are  redeemable  before  their  fixed  due  dates,  will  still 
be  "outstanding  obligations",  so  recognized  by  the 
final  decree,  and  still  a  lawful  investment  for  savings 
banks  and  trust  funds  in  California,  but  if  the  \^ew 
of  this  Court  that  "All  the  old  bonds  were  affected 
by  the  plan"  prevails,  they  will,  after  45  days  become 
as  worthless  as  other  State  and  local  government 
bonds  which  were  made  worthless  because  of  some 
constitutional  infringement  such  as  in  the  Browning 
V.  Hopper  case,  269  U.S.  396.  At  no  stage  of  the 
proceedings  under  Chap.  IX  was  any  claimant  heard 
who  even  hinted  that  the  ownership  by  appellant  of 
the  "still  outstanding"  bonds  and  coupons  infringed 
any  right  secured  by  the  Constitution  of  California, 
or  the  United  States.  That  no  such  claim  could  be 
validly  made  was  settled  in  Fallhrook  I.D.  v.  Bradley, 
164  U.S.  112;  Fallhrook  v.  Cowan,  131  F.  (2d)  513 
(cert,  denied)  ;  Provident  v.  Zmmvalt,  12  Cal.  (2d) 
365,  and  other  cases  too  numei'ous  to  cite. 
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Therefore,  if  the  injunctive  provisions  in  the  final 
decree,  in  so  far  as  they  might  be  interpreted  as  ap- 
plying to  the  ''still  outstanding"  bonds,  is  not  stricken 
or  clarified,  and  the  fimds  in  custodia  legis  are  paid 
out  after  45  days  without  regard  to  the  clear  terms 
and  provisions  fixed  in  the  final  decree,  appellant  mil 
be  prejudiced  even  more  than  by  anything  contained 
in  any  order  or  decree  in  the  Ch.  IX  proceedings. 

Whether  "the  person  who  drafted  the  final  decree 
assumed  that  there  was  a  statute  of  limitations"  is 
inmiaterial.  The  final  decree  proposed  did  provide 
a  fixed  limitation  period.  (R.  22/25.)  The  final  decree 
which  was  signed  and  entered  contained  none.  (R. 
26/29.)  The  opinion  of  this  Court  affirms  the  conten- 
tion of  appellant  that  "There  was  and  is  no  such 
statute"  (of  limitations  applicable  to  the  still  out- 
standing obi  igations  ) . 

It  is  further  submitted  that  nothing  in  any  order 
or  decree  of  the  i)roccedings  under  Ch.  IX  went  so 
far  as  to  hold  that  ''AH  the  old  bonds  were  affected 
by  the  Plan",  as  said  by  this  Court  in  footnote  6, 
page  o,  of  its  opinion.  The  final  decree  expressely 
designated  and  recognized  the  bonds  owned  by  ap- 
pellant as  "still  oustanding  obligations",  and  excepted 
them  from  the  injimctivo  |)rovisions  in  paragraph  3 
in  clear  language,  as  follows:  "That  except  as  pro- 
vided in  jniragraph  2  hereof,  all  the  old  bonds  and 
other  obligations  of  petitioner  affected  by  the  plan 
*  *  *  are  here])y  cancelled  and  annulled".  Had  the 
Court  intended  to  include  the  "still  outstandinii" 
bonds,  it  could  as  easily  have  said  ''All  the  old  bonds 


are  affected  by  the  plan,  and  they  are  all  hereby  can- 
celled and  annulled." 

But  even  had  all  the  old  bonds  been  ''affected"  by 
the  ''plan",  which  appellant  has  always  denied,  and 
here  again  denies,  that  point  is  wholly  unrelated  to 
the  instant  case,  which  is  bottomed  on  the  petition 
filed  by  apijellee  July  23,  1946,  more  than  5  years 
after  the  final  decree  in  the  proceeding  lailed  by  the 
Federal  statute,  11  U.S.C.A.  401-403. 

Appellee  at  all  times  not  only  recognized  but  in- 
sisted that  State  law  and  decisions  must  govern  and 
control  the  rulings  upon  the  petition  filed  July,  1946, 
and  which  forms  the  base  of  the  instant  case,  saying 
(R.  55), 

"*  *  *  We  do  not  make  our  case  upon  that  order 
(the  final  decree)  but  upon  statutory  and  sub- 
stantive rules  of  law  ])y  virtue  of  which  we  claim 
that  the  Court  can  not  exercise  discretion  in  the 
premises  hut  can  only  apply  the  law  as  it  exists/^ 
(Emphasis  ours.) 

In  addition  to  the  above  grounds,  appellant  also 
stands  upon  all  the  other  points  presented  in  his 
briefs,  and  in  the  record  (R.  201),  and  also  expressly 
reserves  the  right  to  urge  in  the  Supreme  Court  of 
the  United  States,  and  in  the  California  Courts  that 
the  United  States  Circuit  Court  of  Appeals  has  not 
acquired  federal  jurisdiction  of  the  appeal  herein. 

If  there  is  any  statute  of  limitations  applicable  to 
the  claims  of  either  ])arty  in  this  case,  it  is  applicable 
to  appellee,  who  unnecessarily  and  inexcusably  waited 
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more  than  five  years  to  get  an  interpretation  upon 
the  force  and  effect  of  the  final  decree  of  July  14, 
1941.  This  was  covered  in  the  reply  ])rief  for  appel- 
lant, pp.  10,  11.  No  right,  shown  or  even  claimed  by 
appellee  has  been  damaged  by  reason  of  the  fact  that 
appellant  has  preferred  to  leave  the  money  dedicated 
to  be  paid  for  his  claim  in  the  Registry  of  the  Coni't, 
rather  than  in  some  bank  also  without  interest. 

Nothing  ordered  in  the  Ch.  IX  proceeding  "re- 
quired" appellant  to  withdraw  the  funds  in  custodia 
legis  until  he  desired  to  do  so.  No  interest  is  paid 
upon  such  funds,  and  nothing  in  Chapter  IX  of  the 
Bankruptcy  Act,  or  in  any  ai)plicable  Federal  statute 
fixes  a  time  limit  wdthin  which  such  funds  are  sub- 
ject to  any  escheat,  and  no  limitation  was  placed  in 
the  final  decree,  which  ap})ellee  at  all  stages  of  the 
instant  case,  also  insists  is  res  ad  judicata. 

It  is  submitted  that  the  view  expressed  in  the  in- 
stant opinion  of  this  Court  that  "The  interlocutory 
decree  *  *  *  required  appellee  to  deposit"  funds  with 
the  Registrar,  is  not  accurate. 

The  provisions  of  (^h.  IX  have  been  construed  as 
inhibiting  the  Court  "requiring"  anything  to  be  done 
by  the  bankrupt,  unless  allowed  by  State  law  and 
decisions.  Spellings  v.  Dewej/,  122  F.  (2d)  652,  Cir. 
8;  Green  v.  City  of  Stuart,  135  F.  (2d)  33,  Cir.  5 
(cert,  denied). 

Nothing  contained  in  Ch.  IX  authorizes  the  Fed- 
eral Court  to  "require"  even  the  holder  of  one  single 
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bond  to  deposit  his  bond  with  the  Court,  or  its  Reg- 
istrar, even  though  it  is  true  that  he  is  not  entitled 
to  get  the  funds  in  ciistodia  legis  without  depositing 
the  bonds  with  the  Registrar. 

The  only  provision  for  enjoining  suits  by  bond- 
holders is  in  Sec.  403(c),  as  follows: 

' '  Upon  entry  of  the  order  fixing  the  time  for  the 
hearing,  or  at  any  time  thereafter,  the  judge  may 
upon  notice  enjoin  or  stay,  pending  the  determi- 
nation of  the  matter,  the  commencement  or  con- 
tinuation of  suits  against  the  petitioner  *  *  * 
except  where  rights  have  become  vested,  and  may 
enter  an  interlocutory  decree  providing  that  the 
plan  sliall  be  temporarily  operative  *  *  *".  (Em- 
phasis ours.) 

The  statute  is  carefully  drawn  and  does  not  au- 
thorize any  restraint  or  injunction  to  be  embodied  in 
the  final  decree,  and  it  was  an  error  of  law  when  this 
Court  allowed  the  restraint  complained  of,  to  stand, 
and  also  assigned  the  funds  in  custodia  legis  to  the 
bankrupt  after  45  days,  while  deciding  "There  was 
and  is  no  such  statute."  The  Court  below  was  urged 
to  strike  the  unauthorized  restraints  in  the  final  de- 
cree. (R.  43/49.)  This  same  point  was  raised  in  the 
appeal,  and  presented  under  Point  6,  at  pages  22/26 
in  brief  for  appellant. 

'*To  effect  a  forfeiture,  which  the  law  does  not 
favor,  the  evidence  must  be  clear  and  convincing 
and  must  not  call  upon  a  court  of  equity  to  do  an 
inequitable  thing". 

Hendrix  v.  Altmmi  Lhr.  Co.,  145  F.  (2d)  501, 
Cir.  5. 
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Even  had  there  been  a  statute  of  limitations  ap- 
plicable to  the  claim  of  appellant,  that  fact,  without 
more,  would  not  make  it  equitable  for  a  Court  to 
assign  the  funds  in  custodia  legis  to  appellee,  with- 
out a  showing  and  proof  that  those  funds  belong  to 
appellee,  under  the  law. 

Appellee  charges  in  his  Imef  (p.  15)   '* Appellant 
has  persistently  and  continuously  for  many  years  re- 
fused to  accept  the  deposited  money  and  surrender 
his  bonds".     The  Record  sliows  this  statement  is  un- 
warranted and  unfair.     The  Court  asked  ai)pellant: 
"Now  may  I  ask  you  a  (|uestion.     You  do  not 
have  to  answer  it  unless  vou  want  to.    Are  you 
willing   to   accept   the   amount   which   the   other 
bondholders  have  acco])ted  for  their  obligations? 
Mr.  Mason.    Your  Honor,  ]  am  willing  to  ac- 
cept it  under  protest."   (R.  119.) 

**Mr.  Mason.  *  *  *  If  you  tell  me  that  I  either 
must  unqualifiedly  accept  the  offer  or  I  am  alien- 
ated, if  that  is  the  demand  or  suggestion,  I  would 
just  like  to  know. 

The  Court.  1  haven't  made  au}^  suggestion.  I 
have  asked  you  a  question".    (R.  121.) 

This  conclusively  refutes  the  above  charge  that 
"Appellant  has  persistently  and  continuously  for 
many  years  refused  to  accept  the  deposited  money 
*  *  *".  It  also  proves  the  falsity  of  the  accusation, 
"Appellant  actually  defies  the  (yourt  and  the  law  as 
declared  by  the  Supreme  Court."     (p.  17.) 

A])])ellant  has  at  all  times  been  willing  to  take  his 
prorata  of  the  funds  in  custodia  legis  without  preju- 
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dice  to  his  right  to  contest  the  amount  or  the  right  to 
additional  compensation  according  to  the  laws  of  Cali- 
fornia applicable  to  the  bonds  and  coupons  owned  by 
him.  The  Court  refused  this  accei^tance.  (R.  119/ 
126.) 

The  order  and  decree  of  this  Court,  if  it  stand,  has 
the  force  and  effect  of  an  assignment  of  the  trust 
fund  in  custodia  legis,  and  also  of  a  novation  from  the 
final  decree  in  the  Chap.  IX  proceeding,  and  unless 
the  injunctive  provisions  in  the  final  decree  are  also 
set  aside,  the  vested  rights  of  appellant  as  the  owner 
and  holder  of  $17,000  Merced  Irrigation  District  orig- 
inal, unrefunded  General  Obligation  6%  Gold  Bonds, 
recognized  in  the  final  decree  as  constituting  "still 
outstanding  obligations",  and  secured  against  impair- 
ment both  by  the  Constitutions  of  California  and  the 
United  States  will,  within  46  days  after  the  instant 
decree  becomes  final  liave  become  worthless  in  the 
hands  of  ai)pellant,  although  still  valid  and  binding 
obligations  according  to  the  Constitution  and  laws 
applicable  in  California,  and  also  by  decisions  of  the 
Supreme  Court  of  the  United  States,  which  decisions 
are  still  controlling,  and  were  not  reversed  by  the 
U.  S.  V.  Bekins,  304  U.S.  27,  case,  or  by  any  decision 
of  the  United  States  Supreme  Court  either  before  or 
after  the  Bekins  case. 

The  constitutional  principles  goA'erning  and  con- 
trolling the  lights  of  owners  of  land  and  bond  obliga- 
tions like  those  owned  l>y  ay^pellant  have  been  con- 
strued and  applied  in  countless  cases,  among  which 
are  cited: 
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Fallhrook  I.  D.  v.  Bradley,  164  U.S.  112 ; 
Mobile  County  v.  Kimball,  102  U.S.  691 ; 
Hoiick  V.  Little  River  District,  239  U.S.  265; 
Hancock  v.  Muskogee,  250  U.S.  454; 
Branson  v.  Bush,  251  U.S.  189; 
Milheim  v.  Moffat  Tunnell,  262  U.S.  710; 
Roberts  v.  Richland  I.  D.,  289  U.S.  71; 
Huddleson  v.  Divyer,  322  U.S.  232; 
American    Sec.    Co.    v.   Forward,  220   C.    566 
(affirmed  294  U.S.  692). 

The  California  Irriuatioii  District  law  is,  at  bottom, 
a  rent  control  law,  under  which  encumbrances  and 
liens  are  fixed  on  the  i-ents,  issues  and  profits  of  re- 
stricted land  within  the  domain  of  the  State.  The 
bonds  of  such  districts  arc  rent  trust  certificates,  se- 
cured by  the  uround  rent  until  paid,  and  whether  such 
rent  is  collected  by  the  district  by  way  of  an  annual 
ad-valorem  assessment,  or  as  a  beneficent  landlord. 
Provident  v.  Z am  wait,  12  Cal.  (2d)  365;  Moody  v. 
Provident,  12  Cal.  (2d)  389.  The  levy,  collection  and 
enforcement  of  such  land  value  taxes  is  subject  to 
State  law,  and  no  interference  by  Congress  is  consti- 
tutionally i)ossible.  Arkansas  Corp.  v.  Thompson,  313 
U.  S.  132.  Nothing  contained  in  11  U.  S.  C.  A.  401- 
403  01'  in  the  hearings  or  debates  suggests  that  Con- 
gress intended  to  give  its  Courts  any  ])ower  to  inter- 
fere in  any  way  with  the  sovereign  power  of  a  State 
to  tax  and  control  the  tenure  or  ground  rent  of  land 
within  the  domain  of  the  State. 
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It  is  clear  that  any  order  by  the  Federal  judiciary 
to  allow  the  States,  or  their  taxing  arms  to  circum- 
vent or  reinidiate  their  fixed  obligations  to  publicly 
collect  ground  rent  arising  from  land  within  the  do- 
main of  the  State,  would  iniconstitutionally  interfere 
with  what  the  Supreme  Court  has  called  ''the  unre- 
strained power  of  the  State  over  political  subdivi- 
sions of  its  own  creation."  Faitoute  v.  Ashury  Park, 
316  U.  S.  502,  509. 

The  order  and  decree  of  this  Court,  if  it  stand,  has 
not  only  the  foi'ce  and  effect  of  making  an  unconstitu- 
tional gift  of  ground  rent  to  feudal  interests  with  no 
legal  or  equitable  claim  to  it,  but  also  of  depriving 
appellant  of  his  property,  as  owner  and  holder  of  the 
$17,000  lawful  bond  obligations  of  Merced  Irrigation 
District,  in  violation  of  the  5tli  and  14th  Amendments, 
and  Section  10  of  Article  I  of  the  U.  S.  Constitution, 
and  also  in  violation  of  Article  I,  Section  16;  Article 
I,  Section  21,  and  Article  XIII,  Section  6  of  the  Cali- 
fornia Constitution. 

"One  Ijranch  of  the  Government  cannot  encroach 
on  the  domain  of  another  without  danger.  The 
safety  of  our  institutions  dei^ends  in  no  small 
measure  on  a  strict  observance  of  this  salutary 
rule."    (Italics  ours.) 

Sinking  Fund  Cases,  99  U.  S.  700,  718. 

For  the  foregoing  reasons,  and  the  other  points 
raised  in  the  apj)eal,  none  of  which  are  abandoned,  it 
is  suljmitted  that  the  judgment  of  this  Court  should  be 
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reversed  and  the  cause  remanded  with  directions  to 
dismiss  the  petition  upon  the  ground  that  ''there  was 
and  is  no  statute",  and  that  to  such  end  this  petition 
for  a  rehearing  should  ))e  allowed. 

Dated,  San  Francisco, 
February  14,  1948. 

J.  R.  Mason, 

Appellant  Pro  Se, 


Certificate. 

I  herelw  certif}"  that  I  am  the  appellant  and  peti- 
tioner in  the  a])ove  entitled  cause  and  that  in  my  judg- 
ment the  foregoing-  petition  for  a  rehearing  is  well 
founded  in  ])oint  of  law  as  well  as  in  fact  and  that 
said  petition  for  a  rehearing  is  not  interposed  for 
delay. 

Dated,  San  Francisco, 
February  14,  1948. 

J.  R.  Mason, 

Appellant  Pro  Se. 
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